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THIS EDITION. 


＋ = E Au of the Determinations herein re- 
ported, being chiefly thoſe of that eminent Lawyer 
Lord Chief Juſtice Hor, has occaſioned a very fre- 
quent republication of this Work, the reputation of 
which has no doubt been promoted by the opinion ge- 
nerally received, that the two firſt Volumes were originally 
made public under the care of Lord Haxpwicsz; have 
ing alſo been approved and recommended to the preſs by 
all the Judges of that period. The ſubſequent Editions 
vwere much improved by the addition of numerous Re- 
+ ferences to later Authorities, by Mr. D'Axvxxs, and of 
ſome others by Mr. Serjeant WiLson, which are for the 
moſt part preſerved in the margin of the preſent Edition; 
to which are added a conſiderable number of Notes; 
containing an arrangement of the principal modern 
Authorities on the Caſes and Points of Law occurring 
in theſe Reports. In the ſelection of theſe Authorities, 
the Editor has availed himſelf of the aſſiſtance of many 
recent publications, but in particular of the valuable 
A 3 Notes 


ADVERTISEMENT. 
Notes added to Mr. Cox's Edition of PzrrE Wit- 
LIaMs's Reports, which, in ſome few inſtances, he has, 


for more complete information, literally tranſpoſed among 
his own Collection of Authorities. | 


The Third Volume of theſe Reports, conſiſting chiefly 

of the Author's detached Notes and Authorities of Caſes, 
principally. collected from other Books of Reports, under 
the ſame titles as in the two former Volumes, admitting 
of a leſs extended mode of annotation, the Editor 
has accordingly, in moſt inſtances, referred to the Au- 
thorities collected on each reſpective point in the former 
Volumes z and to ſuch other later Authorities as have 
occurred: to "his notice on a careful examination n of all 
har modern Determinations, FOR 


_— 


The Nows added in ther 80 Badu are ails 
babes. . | among double . 


4 


* 
— 


"The. Editor 8 ee at a remote diſtance, Aeg 
hes printing of this Work, having occaſioned; rather a 
numerous Errata, he has endeavoured to remove any 
inconvenience. from that cauſe, by pointing them out, 
with their proper Corrections, in the reſpective Volumes. 
IuxxR TOO, 

Abril 16, 1795. 
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 Duncombe verſus Church, 
* [Mich: 8 Will. 3. B. R.] 


| -CTION verſus: Warden of the Fleet. The de- 
fendant ſalvis fibi omnibus adv. ad bill. pred. pleaded 
i: BD. he was an officer of the Court of Common Pleas, 
and that no officer of chat court can be ſued preterguam 
cor. Julie. de C. B. Plaintiff replies quod tempore exhibi- 

tienis bille the defendant was in ci ſtod. mar. Mareſc. in 
 quodam plaeito debit ad ſeck. A. B. meg it was demur- 
red, and the Court held, a 


1. That want of a prout patet per record. is . matter 
of form, and helped by general demurrer, becauſe with- 
out ſuch concluſion, if a record be pleaded, the other fide 
may reply nul iel record.” 'Vide 2 Ro, 275. 1 Saund . 98. 
"This is no plea after imparlance. 


Ouardian del; 
Fleet pleads pri- 
vilege, pl. Yepl. 
quod fuit-in cuf- 
tod. mar. adſ. 
A. Lev. 311. 
Comb. 390. 

1 Ld. Ray. 93. 
S. C. Caſes B. R. 
102. Holt 388. 
Far. 105. 


Want of prout 

patet per record, 

3 Lev. 152. 
5 Mod. 8. | 

80. Lit. 303. 

2 Rol. Abr. 275. 
» Raym. 34. 


Far. 106. 2 Salk. 520, 545, 565. 1 Lev. + 2 2 190, 197. 890, 197, 38 3 Ld. * 


| 35. 8. P. 2 Stra. 738. 


2. Though a bill be filed againſt the warden as in cuſ- 
tody, he may plead his privilege; for per Holt C. J. the 
difference is, where a perſon is here in actual cuſtody, he 
is liable to all actions; but if he be here only upon bail, 
he may plead his privilege, for the ſheriff cannot take no- 
tice of his privilege 3 ſo chat he muſt give bail. 
is no plea to the bill, but to the juriſdiction; and the clauſe 


Un i in cuſtod. 


mar. avera fon, 


priv. 3 Lev. 
343 Poſt. 2. 

2 Rol. Abr. 275. 
G. 7. 


Alſo this 


of ſalvis 3 Se. "_ to be to the ns as 


5 as the 220 


Peaſe TY Parſons, 
[Mich. 8 Will. 3. B. R.] 
N an 0 verſus Parſons,” he pleaded guod ip/e eff unus 


I ] artor n. Cur. Domini Regis de B. without ſaying fuit tem- 
Pore impetrationis brevis, and a re/pondeas oufter awarded. (a) 


Quad ipſe eft 
attorn. without 
adding fuit temp. 
impetr. brevis, 


III. Poſt. 6. Mod. Caſes 105. Cro. El. 315. The 9. . 180. 


(a) R. acc. Strange $64. Le. Ran. 1 567. 
ver. f. : B 


"HET 7 . Abatement, Z 


Privilege of at- E ODINNER being an attorney of the Common Pleas 
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3. Jones verſus Bodinner. 
[Hill. 8 Will, 2+ B. R. Rot. 382, 1 Ld. Raym. 135. 5 Mod. 
— 8 | 


1 was ſued by J. 8. in B. R. and gave bail, and was 


adant in cuſt, declared againſt as in cßſlodia : The fame term one Jones 
mar. after g ving delivered a declaration by the bye againſt him i to which he 


1 pleaded his privilege: Plaintiff replied, that the defendant 


Carch. 3700 Was in ruffad. mar. at the ſuit * of 5 S. arid was delivered 


Poſt. 173 8. C. out to bail, and that during the continuance of that ſuit he. 
Pen 379 - exhibited his bill ſtcundum curſe Cur. He. Defendant de- 

Vi. Str. 191. murred; and it was urged pro quer. That the defendant 

[2 * Had allowed the juriſdiction of the Court by giving bail, 

Nute 3. and had waived his privilege. 2 Ro. 275. Et per Cur. de- 

fendant might plead his privilege to the firſt action, for he 

comes here by coercion, and had no opportunity to claim 

privilege till now and therefore though à man be in cu/- 

rod. mar. one may claim conuſance. #2 Af. 8g 27 H. 6. 7. 


1er 443. And it is abfurd that the defendant ſhould be in a worſe 


2 Roll. Abr. condition as to J. S. than he was to the firſt plaintiff, 


2741. when the ſecond ſuit is topp'd on the action of the firſt 
Vi. Str. 291, plaintiff; and it is clear the defendant 0 8 In his pri- 


864. £ 1 ſs . 1 2 12 . * 0 #5 „ 
Wu. 06. vilege to the firſt action, notwithſtanding his being in cue 


| Bl. 1087. tod. mar. Yet the Court held, that if it had been waived 


as to the firſt action, it would have been waived as to the 
ſecond alſo. e | 


4. Newton ver/us5 Rowland. | 
[Mich. 11 Will. 3. B. R. Rot. 197. 1 Ld. Raym. 533. 8.0. 


Privilege of at- NDER. aumpſct for 100 J. againſt the defendant as ex- 


1 ecutor; he pleaded in abatement he was an attorney 
ſued as executor, Of the Common Pleas, and prayed his privilege, but was 
© rag ruled to anſwer over; for his privilege extends only to ac- 
Pot. 5. Ney 63, tions brought againft bim in his on fight. Vide Hob. 177. 
= Lill, o An attorney was ſued as adminiſtrator; he pleaded in 


| Poph. 329. abatement that he was an attorney de C. B. and a reſpon- 


1 8 "Ghz dens oufter awarded. 1 - 
B. R. 316. $.C. Poſt. pl. 18. 3 | 

5. Weſt verſus Sutton. 
Paſchæ, 1 Ann. B. R. 2 Id. Raym. 853. S. C.] 


Flea, alien ene · A Fire facias was brought on a judgment in aſſize, for 


1 the office of marſhal ; the defendant pleaded in abate- 


plication maſt ment, that the plaintiff was an alien enemy; Hoc, &c. 


Plaintiff 


* 


Plaintiff replied he was a ſubject born, ſc. at ſuch a place 
in England. Et hoc paratus ef ueriſicare: Defendant de- 
murred. Et per Holt C. J. The plaintiff ſhould have 
concluded to the country; for where aliennee is pleaded 
in abatement, it is triable where the writ is brought; for 
which reaſon the replication muſt conclude to the coun- 
try. Aliter where aliennec is pleaded in bar, therefore 


in that caſe the replication muſt conclude, Et hoc paratus * 


ff OS Bo hs 5 

2. This cannot be pleaded in abatement to the ſcire faciat, 
becauſe it was pleadable in abatement to the aſſize: He 
ſhall not diſable the plaintiff from having execution, ſince 
he admitted him able to have judgment (a). Ideo confiderat, 


oft quod reſpondeat. 


1 Sid. 182. Poſt. 4, 274. Cumb. $6, 311. Cro, El, 283. pl. 7, 575. Pl. 2 


l y (a) Vi. ace. Cowp. 728. 


6. Brookes verſur Stroud. 
[Paſche, 1 Ann, B. R. Far. 39. S. C.] 


T* executors ſued, and ſet forth to be executors, 
and that they themſelves proved the will; but upon 
the probate ſet forth, it appeared that only one proved the 
will: Defendant pleaded this in abatement; fed reſpon- 
deas oufter awarded, for both have the right in them, and 
he that did not prove may come in when he pleaſes, but 
cannot refuſe during the life of him that has proved. 


2 


conclude al pais, 


and where with 
averment. Vide 
Mod. Caſes 57, 
91. Far. 51, 53s 
105. 1 Vent. 
210. Co. Lit. 
126. Dyer 122. 
pl. 14. Holt 3. 


* 
. = 


* 


Matter of diſa- 


dility which 


might have been 
pleaded to the 
action, not plead- 
able to ſci. fa. 
on judgment. 
o. Co. Lit. 303. 


151 


Action by two 
executors, and 
robate by one, 
held well, Poſt 
311, 317. 21Ed, 
4. 24. a. Yelv, 
130. 2 Saund. 
213. 9 Co. 37. 
a. 1 Rol. Rep. 

176. Swinb. 


58, Br. Executor 117, 168. Plowd. 184. b. Wentw. 59, 60. 1 Rol. 907. Cro. El. 98. 


yer 160. pl. 42. 


*. Smith verſus Villars. 
[Trin. 1 Ann. B. R. Far. 38. S. C.] 


N LARS was arreſted as J. Villars, Armiger, and pre- 


tended himſelf to be Earl of Buckingham ; and upon 
a motion the queſtion was, how he ſhould put in bail ſo as 
not to eſtop him. Et per Cur. He need nat join in the 
recognizance, and then there is nothing to eſtop him: In 
civil actions the defendant is not of neceſſity to be joined 
in recognizance, as in criminal; andeven there upon mo- 
tion we allowed the Earl of Banbury, upon an indictment, 
not to join in a recognizance, but to'find others who gave 
bail for him, by the name of G. Knowles, Eſq; for their act 
could not conclude him. bs 


B 2 


In civil actions 
not neceſſary for 
defendant to join 
in recognizance 
of bail, and in 
crimiaal may be 
diſpenſed with 
by the Court. 
Poſt. 47. Cum- 
ber. 65, 184. 
3 Salk. 235. 
3D. 256. p. 18. 
S. C. 
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Prilal in auter 


Abatement, ; 


8. Croſs verſus Bilſon. 
{Hill. 2 And. Intratur Trin. 2 Ann.. Rot. 146. 2 Ld. Raym 
1016. S8. C. quod vide. Pleadings. Lilly's Entries, 351.] . 


Achevin, Pes, 7 N replevin the plaintiff declared for taking his mare 
Ben ina * apud H. in guodam loco ibidem wecat. the King's Highs 
pet. jud. & re- way; defendant venit & defendit vim & injur, c. Et ut 
torn. beld ill,  ballivus, Wc. bene cogugſcit captionem eguæ pred, in guodam 1. 
vous conclud- e voce the King's Highway, & jute, ic. quia it was the 
in bar. |; | a | 
6 Mod. 102; freehald of my Lord Lemſter, &c. ab/que hoc, thathe took 
103. Far. 53 the mare in the place called the King's Highway; et hoc, 
is 4 88 Sc. unde pet. Fudicium & retorn. eque pred, Plaintiff re- 
on Dif. 150, plies, 71 cognoſcere non debet quia dic. quod cepii equam 
bpPereud. in loco wocat, the King's Highway, & hoc pet. quod in- 
quiratur per patriam ; defendant demurs, and therein con- 
cludes, Et ut prius pet. judic. & quod narr. pred. caſſetur. 
| Plaintiff joins in demurrer. eee 
x Lev. 312. Per Cur. 1. This plea or cognizance concludes in bar; 
1 Lat. 34, 38. for pet. judicium & retorn. was in bar at common law, da- 
3 Lev. 21. mages are only by the Stat. 7 H. g. c. 4. 21 H. 8. c. 14. 
* the judgment was orily to have a retorn. And 
Priſal in auter lieu is but matter in abatement, which can» 


Show. 4, 155- not be pleaded in bar; and the. concluſion is upon the 


whole matter.. | n 
2. If the demurrer was in abatement, then it was a 


> diſcontinuance, and the plaintiff might take judgment ; 


— gn but nevertheleſs he was not bound to do it, and therefore 
2 diſcontinuance had his election, and might join in dumurrer; and the 
— demurrer, Court pon this joinder ſhall give him judgment in bar; 
roy una for the Court is not hindered by the concluſion of the de- 
or jola in demur- nee in ce give 3 as of right they 
rer. 1 Sid. 389. ought, upon the whole record. Ks: 
1 we * 0 This demurrer might be taken for a demurrer in bar, 

Poſt. x79, 180. becauſe it concludes ut prius pet. judicium & quod, c. 


Comb. 306, 3a3. and the Court will reject the & quod, Gc. as being idle 


4 _ 383. and repugnant. Judgment pro quer. after ſeveral mo- 
4. * tions and debates. Pengelly pro quer. Salkeld pro d. 


9. Ode verſus Norcliffe, 
[Mich. 1. Ann. B. R. 2 Ld. Raym. 899. S. C. not 8. . 


3 PLEA that he was attorney de C. B. and ought not to be 
3 | ſued alibi abſque  conſenſu ; Plaintiff replied, he cid 
want of venue. Conſent and laid not .a venue where, and therefore bad. 
Vide Record, Pe Cyr, PA EA N © * F 
Poſt. 707. N 5 : 
Far. 97+ S. C. in totidem verbis. 


21 5 


- Abatement; 


© [Mich 1 Ann, B. R. Rot. 344: Farreſley 104. 8. C.] 


 FPRESPASS verſus A. & B. for taking a pail of water 
1 out of the plaintiff's well; A. & B. pleaded in abate- 


0%, Haywood verſur. Davies & al. 


Defendant can+ 
not plead in 
abatement te- 


ment that B. was tenant in common with the plaintiff of nancy in com- 


the ſaid well; plaintiff replied he was ſole ſeized, ' ab/que 
hoc, that he was tenant in common with the defendant B. 
Et de hoc pon. ſe ſuper patriam. To this it was demurred, 
and a reſpondeas oufter awarded; it was agreed that in 
_ treſpaſs the defendant cannot plead in abatement, that 
himſelf is tenant in common with the plaintiff, becauſe he 
may give it in evidence; but on the other fide, he ma 
Ina that another is tenant in common with the plaintiff, 
or that will not prove him Not guilty : But the poiat in- 
ſiſted on was, ether the plaintiff ſhould not have con- 
cluded his abſue hoc with an averment: And the Court 
ſeemed to think that where an ab/que hoc compriſes the 


whole matter generally, as abſque tali cauſa, it may con- 


clude & de hoc pon, ſe ſuper patriam (a), but where it only 
traverſes a particular matter, as ab/que tali qparranto, c. 

it ought to be averred; but the Chief Juſtice thought not 
this ſuch a particular matter as need be averred, for it is to 
maintain his writ. Yide Dy. 333, 353. 1 Brownl, 
bY Os 7 dt es 


(a) k. Doug. gg. Vi. Or #91. 1 Burr. . 


. 
< 


n. lolichaelmas, 1 Ann. B. R.] * wh 


| (JPON a reſpondeas oufler, the defendant pleads the ge- 
V neral iſſue; the plaintiff ſhall ſign judgment if the 
defendant's attorney on re-delivering back a copy of the 
iſſue will not pay for it; and it ſeems the old courſe was, 
to deliver in a copy of the whole record; vis, the decla- 
ration, plea in abatement, c. and ifſue z but the Court 
made a rule for the future that a copy of the narr. and 
iſſue ſhould only be paid for, Per Cur | „Sag 


| 12. Preſgrave ver/us Saunders. 
[Mich. 2 Ann. B. R. Intratur Mich. 1 Ann. Rot. 467.] 
X E y L EVI N for ſeveral goods taken in a chamber in 


Devereux-Court ; defendant pleaded actis non quia 


dic quoad ſuch and ſuch, proprietas eorum fuit ipſt def. abf= 
gue hoc, That the property of them was in the plaintiff, 2 


53 


mon in himſelf, 
but in a ſtran- 
ger he may. 
Cro. El, 58 

2 Salk, 708. 
Vide Admiralty 
1. Sir Joſiah 
Child's Caſe. 
Where traverſe 
to be concluded 
with averment, 
and whege to the 
country. Ante 2. 
Comb. 36, r 
Co. Lit. 126. a. 
2 Rol. Rep. 63. 
1 Keb · 776. 


Dog. 429. (413) note. 1. 


EI 


Far. 31. 


+ 


6 Mod. Rep. 8 1. 
S8. C. Hole 562. 


2 Ld. Raym. 
984. 8. C. 


Replevin; pra- 
perty in a ſtran- 
ger is pleadable 
either in bar or 


abatement, at 


= abatement. 
election. Poſt. hoc paratus eff verificare ; & quoad others dicit quod propri- 


Garth, Cr0- 819. eas eorum fuit in guodam  Richar do Frith, abſque hoc, quod 


Mod, Caſes 69, fuit querenti,, & hoc paratus eft verificare. Unde pet. judic. 
103. ff prad. quer. actionem ſuani habere debeat, Sc. pet. etiam 
| preterm. bonotumy Ec. cum dampnis, c. Upon demurres 


Mr. Ward objected, that property in a ſtranger ought to be 2 
leaded in abatement, and not in bar. Cur. contra: It has 
en adjudged otherwiſe, and the law is otherwiſe, for it 
utterly Jeſtro s the plaintiff's action: and, whether the de- 
fendant or a ſtranger have the property, it is all one to the 
I \ - plaintiff ſince he has it not. Vide 31 H. 6. 12. 39 HH. 6. 
36. 2 Lev. ga. 1 Ven, 249 (a). „ 


* 


0 bee Cen 247: |, 
13. Eatl of Banbury verſus Wood. 
[Mich., 2. Ann. B. R. Rot. 398. 2 Ld. Raym. 987. S. C. . 


Vide Record, IN. a bomine replegiande defendant appeared. and pleaded 
paz in abatement, that there is no addition, of place, vill, 
2 Ld. Rm. Or hamlet; Plaintiff demurred; for replevin is not vi & 
ops Na armis, and in actions vi & arms procels of outlawry lay 

olt 41. only, and no addition is necefſiry where ſuch proceſs lay 


« 


Want of addi- not: And the 25 E. 3. c. 17. does not extend to replevin. 
tion pleaded in Et per Cur. Proceſs of outlawry lies in replevin, and the 
e e | king mag have 2 fines. J. 25.24. 6. 6, 2 Ro. Bog. n. f. 1 
665. Cro. El. Inf, 128. 6. Ph. 228. N. Br. 220. H. But this is not by 
27 3 common law nor upon the original; but the ſtatute of 
5, 198. Exi- . Ban . : | 
gent given in Edu. 3. gives the exigent, and that 18 upon the plur ef re- 
repl. by ſtatute turned; for the original is vicountiel, and is determined: 

* The words of the ſtatute of H. 5. are, In every original in 
8 attions' perſonal whereon proceſs of | exigent lier, & r. That 
Original in da. ſtatute is conſtrued ſtrictiy. And an aſſige of novel diſſtiſin 
ite of duch c. is not within it, though the king ſhall have a fine; and 
ginal as the Court Ex ige t lies, becauſe it is a mixed action. So here it muſt 
proceeds upon. be ſuch an original as the Court does proceed upon, not 
| ſuch an original as is determined; for the Court does not 
proceed upon that: In this caſe the original replevin is vi- 

countiel, and the Court proceeds upon the pluries ; there- 

7 fore the firſt replevin needs no addition within the ſtatute; 
[6] and where the firſt writ is without addition, it cannot be 
be pro- neceſſary in the ſecond; nay, it is ſo far from that, that 

ceſs is 2 the inſerting ſuch an addition would vitiate the ſecond 
ye par — writ; for where any writ or proceſs is founded upon a for- 
fue the former mer, it muſt purſue the former, and cannot vary. Et per 
S, Mod. Pewel, An addition was never ſeen in a writ de bomine 


4 Mod. 347. replegian do. | 
„„ | 
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= Abtement. e 


, Len verſes l., f bat 
* \ * „ $7 *:; at 4 R R 4 
be [Hill. 2 Ann. B. R.] „ by — 
mT ITED, 4.0 2 ott ver. Nils. 


ee pleaded in abatement quod fuſreprt ortti pi, quod ar. 
nem miliinrem & jam miles exiſtit: and upon demur- cepit ardinem | 
rer it was held; firſt; That guod ſigſtepit ardinem militanem, 8 | | 
c. was a very proper way of expre{hng-he was made a co; the . — GE... 
knight. V. Statute. de mililibut; and that miles without need not be 
addition is a knight bachelor. 2. That there needs no blende — 
venue where he was dubbed; for any thing that concerns 5 Mod: 30 
his perſon ſhall be tried where the action is laid (a). Let 
at laſt a reſpondeas ouſter was awarded, quia not faid he was 
knight before, or at the time of the bill exhibited. 


FFF 
I. Holman vers Walden. bee 
. | Dn . I . alde Hol- 


VVV e 38 75 428 1 2, 563. S. C. 
CTION of the caſe was brought for words againſt ne” . 
„ Benjamin Walden; defendant pleaded in abatement pleaded. 
| that he was baptized by the name of John, & per nomem d kane te of my 
= fognomen de John Walden ſemper, &c. coguitus & vocatus fu is the point of 
et, abſque hoc, that he was called or known by the name the plea. But 
and ſurname of Benjamin Walden ; plaintiff replied, He quam, 
was called and known by the name and ſurname of Ben- are material, 
jamin Walden; & hog petit quod inquiratur per patriam : 5 
Defendant demurred, and it was urged that the material 
part of the plea was the name of baptiſm, and that he 
could not have another name; and that the traverſe was 
needleſs and frivolous, and the matter precedent was the 
ſubſtance of the plea ; To this opinion Poxwe/ Juſtice at firſt 
inclined ; but at laſt a reſpondeas oufler was awarded per 
tot. Curiam ; for per Holt C. J. one may have a nomen & 
rognomen that never was baptized, and thouſands in fact 
have: Alſo one may be baptized by the name of A. and 1 Inf. 3. 2. 
be confirmed by the name of B. as Sir Francis Gaudy was; 7 6 I 
not that he thought the firſt name ceaſed, Alſo he thought Cro. El. 897. 
it would not be a ſufficient anſwer for the defendant to ſay 2 Brownl. 48. 
he was baptized by the name of A. without averring alſo, Nr e, 28. 
that he was cues called and known by that name: But . 
ſuppoſing it had been a ſufficient anſwer without more, at. 50. 6 Co. 
yet faying he was baptized, &c, was no more than induce- 203. Noy 5 
ment, which is waived by the traverſe; fo that the effect f 
of the plea is, that the defendant was never called by the *! : 
name of A. B. and the Chief Juſtice ſaid that the traverſe ** 1 
was material, and likewiſe the inducement. Jud. quad rey 
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6 Mea. 198; 16, Lepiot-ver/as Browne. 
ECT. enn 


ants. AC CFE brought up by habeas corpus, and in agel, mar. 
dj * O was declared againſt by the name of A. B. de D. in 


22 , eufled; mur. Defendant pleaded in abatement, that his fa- 


been ae, an addition to diſtinguiſh, father and ſon, viz. junior and 


Stvl. 404. 2 Kal. 55. 37 H. 6. 29. ö. a. 4 E. 3. 31. 8 E. 3. 50. 21 H. 
tyl. 394. 21 A 26. 6. 5 E. 4. 25. Per Holt C. J. If father and ſon 


Adaiaeviſor did not know the father, it would go to the ſon : 
ZgBauppoſe one deals with the ſon, and knows nothing of the 
father, muſt he bring his action v. A. B. junior ? If this 

had been an original, and the father and ſon had lived in 

different counties, there had been no need of this addition; 


baut this is an action v. A. B. in cuffed. mar. you muſt ſhew 
I. there is A. B. the father in cuſled. mar, too. Judgment 


6Met-225- 17. Linch verſus Hooke. 
NES res uote: 4 BR] 0. 
268. p. 5. A Woman was arreſted by name of Minors, and gave 4 
1 bail-bond to the ſheriff by that name. Et. pen Cur. 
bail bond given If one be arreſted by a wrong name, and brought into 
by arongſ name, Court, he may plead miſnomer; and whatever a bail-bond 
—_ 3 may do in other caſes, in caſe of a eme covert, ſhe may 
ron - > ponds it ref . her; for ſhe may plead n ef fac- 
himſelf in a um: par Cure: At per Cur. eodem termino in another caſe 
* Pt dei te it Was ſaid, If A. Ne bond: by name of B. and he is ac- 
ſay it is nor his cordingly ſued by that name of B. he may plead miſnomer, 
pry he Rel. and-the-other may reply that he made the bond by the 
132, 3. Sty. 187. name of B. and eſtop him by demanding judgment, if 
Lotw. 99 5; Mod. againſt his. own deed he ſhall be admitted to ſay his name 
£ 25 12 1s A. and then he may rejoin and ſay that he made no ſuch 
zun 232297 deed:3:and this he muſt do without oyer, ſor if he pray 
2 © Oyer, he admits his name tobe 8. St 


18. Lawrence verſus Martin. 
W HH 3% oo oi er OT 
Reſpondeas ouſ- A attorney was ſued as adminiſtrator; he pleaded" 


"a * abatement, that he was an attorney de C. B. and a 
Ray. 533. reſpendeas oufler awarded Nola upon a reſpondeas .onfter, 
3 FF eg | | 


no Rotter need be given of it; for the defendan t is ſup- 
poſed to be attending upon his cauſe in the pa 


I 
, 
* a 
. 4 


RN 


4 


9. Stroud verſus Lady Ged.. 
leb. 6 Arn. B. R. Incrarur Mich, 5 Ann. 439. 


WA. UMPSIT for work done verſus Elks. Gerrard; 
FE. defendant pleads in abatement her name was He- 
noria, and not Eliz, Plaintiff replies quod impoſuit commune 
ballium per nomen Eliz. and prays judgment if the ſhall ſay 
her name is not Eliz. Et per Gur, | © 
The putting in bail is the act of the Court and not of the 
party, and therefore cannot eſtop her; but the defendant 
appearing by that name may eſtop himſelf; and bail is an 


as an appearance, if the plaintiff will make uſe of that as 


to main». 


+ 
0 2 9 g 
** „ - 


2 Ro f 
H. 2. He 


2. Hel 46, 
8. „ » OI 0 


Vide Record, 
pages 7 10. 89 


” * 


V. ante pl. 1 5. 
Honoria. Quod 
per nomen iltud 
comperuit, im- 
poſuir ball. K 


Styl. 187. 2 Inft, | 


670. Dyer 88. 


1 Koll. Abr 780. 
appearance as well as bail. But then it ought to be pleaded ldd 


an eſtoppel. In debt on a bail-bond, if the defendant has 
in common bail, he cannot plead he has put in com- 
mon bail, but comperuit ad diem ; for he muſt plead accord - 


ing to the operation things have in law. 


20. Hetherington ver/ue Reynolds. 


AN action of debt was brought againſt the defendant as 
| a feme ſole, in the palace-court after appearance and 
plea pleaded ſhe married, and then removes the cauſe in 
B. R. per habeas corpus; and here the plaintiff declares 
againſt her in cuflod, mar. Defendant pleaded in abate- 
ment, ſhe was married at the time of the habeas: corpus 


ſued out; and ruled a good plea (a); for here. the pro- 


ceedings are de novo, and the Court takes no notice of the 
proceedings below, or of what preceded. the habeas corpus; 
but the courſe in ſuch caſe is to move the matter to the 
Court upon the return of the habeas corpus, and the Court 
will grant a procedendo for though a habeas corpus. be a 


writ of right, yet where it is to abate a rightful ſuit, the 


Court may refuls it,. 9 | 5 
2 e (a) R. contra Barnes, 355. 


221. [Michaelmas, 6 Ann. B. R.] e 
FECTMENT laid in Devn/bire to be tried at Bes- 
ter; the defendant died the day beſore the aſſizes be- 


F 


gan at KExitzr, nd upon a trial on full evidence, verdict 


Habeas corpus, 
marriage after 
ſuit in inferior 
Court commen- 
ced, pleadable in 
abatement in the 
ſuperior Court 
after removal. 
Bur on moving 
that matter ſuc 
retorn hab. core 


pus, Court will 


Car. 104. Rep, 
A. Q. 142. S. C. 


Peach of de- 
ſendanc before 


the commiſſion- 


5 
. 


3 


» 


8t : Atcount. 


by the fatute; - pro-quer, ad motion in arreſt of judgment. Fit per Cur. 
burifakter ir u. Firtt, che death of either party before: the aſfixes is not re- 
. aided, medied by the ſtatute: but if the party dies after the af- 


3 Lev. 120, ſizes begins, though the trial be after his death, that is 


7 Sid, 11% Within th remedy of the ſtatute z for the aſſizes is but one 


Far. 39. An- 
drews 87. 5 


day in law: and this is a remedial law, and ſhall be con- 
& 1704; x42. it was in their diſcretion, whether they would upon mo- 
Fam. 22. tion arreſt been ent, or put the party to a writ of error: 

122 accordingly they refuſed to pris, the judgment, and the 
Med. 6 party was put to his writ of error, that the point might be 
e BY in iſſue and tried by a jury... OY ee ee ee 


Ne. | Where ene bas two. cauſes of aftion, and, of his own ſewing, ba. 
no other remedy for one of them, the ſuit ſhall abate only ſo far as the writ is 
abateable; but if he may have another writ for the whole, it ſhall abate en- 


tively. e Teng. 1h Haynes 17h. 


Account. 


1. Wilkin ver/as Wilkin, 
| oo FH. z W. & M. B. R.] 
* 6 SSUMPSIT. oe and declares, that the defendant in. 


ſempſit. De- tending to go beyond ſea, he delivered him a box 


— 9 and goods, which the defendant promiſed to diſpoſe of for 


he was baflitft, bim, and to give him an account thereof at his return. 
0 2 Defendant pleaded in abatement, he was the plaintiff's 
' account. Where bailiff, and merchandized the ſaid. goods, and that he 
expreſs promiſe ought to bring account, and not an action on the caſe : 


1 Non allocatur for the action being grounded on an ex- 


account. Carth, preſs promiſe, afſſump/it lies as well as account, and the 
8 plaintiff has his election. Note, the objection was, that 
1 Rol. Rep. 52. in account againlt the defendant as bailiff, he would have 
Mod. Cafes, &c. allowances, Sc. Et per Holt: There is ſome inconve- 
ON Rt nience in giving a long rambling account in evidence to a 
Holt 6. 4 Rep, jury: But wherever one acts as bailiff, he promiſes to ret 


9% deer account. Jud. pro quer. 


ſtrued fayourably. _ 2. The Court held that in this caſe 


e © - ice 41k 


a 1 m—— —— 1 


Action in General. 1 


2. | Poulter verſus; Cornwall. 
Trin. 5 Ann. B. R.] 25 


NDE BTT. ; umgſit for money received ad computan- 
7 dum. 1 pro quer. and moved in arreſt of judge 
ment, that this action did not lie, but account: For if a 


Crna. El. 644. 
1 Roll. Rep. 
259. Owen 86. 
Hob. 209. In- 


man receives money to a ſpecial purpoſe, as to account, or debit. amp- 


to merchandize, it is not to be demanded of the party as 
duty, till he has neglected, or refuſed to apply it accord- 
ing to the truſt under which he received it: and the de- 


* fir for money - © 
received ad com · 
putandum. 
Aided by ver- 

1 M. 


5 > . | ' oi. 
claration muſt ſhew a miſapplication, or breach of truſt, Cn 2 39.8. C. 


Et per 


Cur. The verdict has aided this declaration, for it 


muſt be intended there was proof to the jury, that the de- 
fendant refuſed to account, or had done ſome what elſe 


that rendered him an abſolute debtor. 


"| 


PSY a. FY 


1. Rogers verbs Cook. 


; i "FS" | [Trin. 4W. & M. B. R.] 


H Brought an action as adminiſtrator to A. and de- 
14 clared on an indebitatus afſumpfit to A. and an infi- 
mul computaſfſet between plaintiff and defendant for money 
due to the plaintiff himſelf. Upon demurrer the declara- 


tion was held ill; for the plaintiff in one action cannot 


Carth. 235. S. C. 
Show. 366. Ac- 
tion by admin f. 
traror, Indæebi- 
tatus aſſumpfit_ 
to inteſtate, and 


roſecute his own right and another's: and the reaſon is, 
Cn the coſts to be recovered are entire, and then the 
plaintiff can never diſtinguiſh how much he is to have as 
adminiſtrator, and how much he is to hold as his own (a). 


Eliz. 290. 8 Co. 87. Cro, Jac. 330. Ow. 17. 


inſimul compu- 
teſſet for money 
due to adminiſ- 
trator, not join- 
able. 2 Salk. 

4 23. 1 Roll. 
Abr. 29. Cro. 
1 Wilſon 171. 8. P. 2 Str. 1271 S. P. 


Andr. 358. S. P. Hob. 88. 2 Lev. 27, 110, 228. Dan. 4. Show. 366. 


(a) R. ac. upon judgment by default. 
Hooter ve Quilier. i Wils. 171. 2 Ser. 
1271. An executor may join in the 
ſame declaration ſeveral counts for mo- 
ney had and received to the uſe of che 
teftator, and to the uſe of the exgcutor 


as ſuch. Pejrze ve Hannay, 3 7 K. 


659. In an action againſt an executor, 
a count on a promiſe made by him to 
pay money received as ſuch, cannot be 
joined with counts on tae promiſes of 
the deceaſed. Jennings v. Newman, 


47. K. 347. 
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Vice Record, 


n 


r 


page 203. 


| ́ w mn a 


2. Sir John Dalſton benſut Janſon. 
LM. 7 W. 3. B. R. Intratur Paſch, 7 Will. 3. Rot. 242. 


Affompfiton N afſumpfe on the cuſtom of the realm and trover 


te ſtom of realm 
and trover not 


* 


againſt carrier joined in the ſame declaration; after 


Joinable in action verdict for the plaintiff and entire damages, judgment was 


againſt carrier. arreſted; for the afſump/it is ex quaſe conmtractu, and a con- 


— 5 103. tract and tort cannot be joined; and in the cafe of Mat- 
1 Keb. 847. thews and Hopkins, 1 Sid. 244. the judgment was arreſted, 
pl. 45. 370. the record of which cafe Holt C. J. ſaid he had ſeen (3). 


1 Vent. 365. 


ed the defendant as maſter, by whoſe 
negligence goods were loſt, were held 
well joined with a count in trover. The 


Court ſaid, that two counts may be 


Joined where there is the ſame-judg- 


ment on both. Gould J. thought that 


trover and caſe againſt a carrier might 
be joined, Maſt v. Goodſon. 3 I ill. 
48. Count, that defendant a 
plaintiff ſhould ere& a yard in his 
cloſe, and that when ereQed he ob- 
ſtructed him in the enjoyment of it, 
held well joined with trover, being 
both actions on the caſe for torts ; but 


the teſt ſuggeſted in Dichon v. Clifton 


was thought too large, and not uni- 
verſally true, though it may be a good 
rule among others to try the point by. 
Brown v. Dixon, 1 7. R. 274. A 
count on trover for a dog was joined 
with others, ſaving that the plaintiff 


|  þad lent a dog to the defendant to be 


2 Keb. $03. pl. 52. Br. Joinder in Action, 97. 10, 11. 3 Keb. 264, 276, 296, 302, 335. 
. 3 Lev. 99. 1 Vent. 223. 5 Mod 90. S. C. ; 

isfeazance and negligence may be joined with trover 
(3) In Dieben v. Clifton, 2 Vils. 3 19. returned, which the defendant did not 
Counts ſtating that the pgs was 
' owner of a veſſel, of which he employ- 


Comb. 333. 3 Salk. 204. Caſes B. R. 753» 


return, but detained for an unreaſon- 


able time, until by his careleſſneſs it 


was loſt, and the declaration was upon 


* demurrer held good. Bulky 


ſaid, perhaps the rule of judging 
whether two counts can be joined, by 


conſidering whether the ſame judgment 


can be given on both, is not true in 


its extent, but by adding another re- 


quiſite it is univerſally true; for where- 


eder the SAME PLEA may be pleaded, 


AND the SAME JUDGMENT given on 
two counts, they may be joined in the 


ſame declaration, Afump/it and 1ort 


cannot be joined together, becauſe the 
pleas to both are not the ſame. The 


common way of declaring againſt à 


carrier now is in afſumpfit, to which 
traver cannot be joined; but if the 
plaintiff declare on the cuſtom of the 
realm, a count in trover may be joined; 
it only depends on the form of the ac - 
tion. Vi. 2 Bl. Rep. 848. Gill. C. 


9 cas 3. Johnſon verſus Long. 
(Mich. 10. Will. 5. B. R. Intratur Trin. 10 Will. 3. Rot. 763. 
8 © 1 Ld, Raym. 370. S. C.] | 


New action for AE TION fur le cafe, for erecting a nuſance 20 die 


the erection of 
nuſanee barred 


Febr. Defendant pleaded a prior action brought for 


by prior re- execting a nuſance 20 die Mari, and a recovery there - 
very for wwe upon, aud avers theſe to be the ſame nuſance and erec- 


tion; 


1 * = * . 
0 R 
FB * „ 


4 4 . 
„ 
; 2 WC... 
: 


Aſtion in General. 113 


Aon: Plaintiff demurred, and judgment againſt him; 
he may have an action for the continuance of the fame nu- 
fance, but can never have a new action for the ſame erec- 


Tt 10 
for ſame, though 
laid at different 
days. Carth. 455 
Oro. Jac. 74. 
|  Yelv.67+ 4 Co. 

45. opus 4p 


No, 762. 3 129. Co. El. Pe Fl. 11. | Cro. Jac, 231. pl. 10. Carth. 455˙ Sz Go 


4. Pitts verſus Gaince and Foreſight, _ 


. * 


© [Paſ. 12 Will. B. K. 1 Ld. Raym. 558. 8. „ 


4 TION fur le cafe, for that he was maſter of à ſhip, 
and that it was laden with corn in ſuch a harbour, 
ready to fail for Dantzict, and that the defendant entered 
and ſeized the ſhip, and * detained her, per quod impeditus 
& obfirutus fuit in viagio. Defendant juſtified for toll and 
port duties; but his plea being naught, took this excep- 8. C. 
tion to the action, vi. That it ſhould have been treſpaſs. 
Vide'a B. 3. 24. Palm. 47. 13. H. 7.26. Holt C. J. In 
the caſes cited, the plaintiff had a property in the thing 
taken; but here the plaintiff has not a property; the ſhip 
was not the maſter's but the owner's; the maſter only de- 
clares as a particular officer, and can only recover for his 
Yet he might have brought treſpaſs as a 
ailiff of goods may; and then as a bailiff he could only 
hiv poſſeſſion, ſc. that he was poſſeſſed z 


5 e loſs. 


have declared upon 


which is ſufficient to maintain treſpaſs (a). 


5 er. „ 


(a) It is clear that for a mere treſpaſs 
an action on the caſe will not lie; and 


queſtions frequently ariſe whether caſe 


or treſpaſs is the proper action. As a 
general rule it is agreed, that where 
the injury is immediate the action 
Mould be treſpaſs, and where it is con- 
ſequential it ſuould be caſe. 


tion would be maintainable, the prin- 

ciple of which ſeems correctly ſtated b 
r. Wedderburne in Harker v. Birbeck, 

3 Bur. 1551. Both actions may lie 


Where there is Seth an immediate and 


alſo a,conſequential injury; and the 
plaintiffs therein, being entitled to 2075 


actions mull, have their election to pro- 


ceed in either,” | | 

In Shapcott v. Mugford, 1 Ld. 
Naym. 187. Cafe was brought againſt 
u parſon for not taking away tithes in 


à convenient time, per qued the plain- 


| 2 Cro. 59. Com. Dig. 3 Ed. vol. i. p. 158. 


The pre- 
ſent is an inſtance in which either ac- 


Caſe or Trovet, 
quod-fuit ma- 
giiter navis, and 
defendant de- 
tained her per, 
q'd impedit. in 
viagio. Holt 12. 
Held well 
for the ſpecial 
damages, but that 
he might have 
had treſpaſs on 
his poſſeſſion. 
Br. Action ſar _ 
le Caſe, 123. 
All. 84.. Fitz. 
Action ſur Caſe, 
r Roll. Abr. 104. 
2 Roll. Abr. 556, 
Lane 65, 66. 
Cro. Jac. 265, 
266. 4 Co. 94. 
Action M 


* 
tiff's land was injured; and it was ob- 
jected that it ſhould have been trępaſit, 
but the Court held that caſe was pro- 
per, So in Hawardv. Pankes, 2 Bur. 
1113, caſe was brought for damage to 
the plaintiff”s colliery by what the de- 
fendant had done in his own- colliery; 
and the ſame objection was made and 
over-ruled. In Reynolds, v. Clarke, 
2d Ld. Raym. 1399. Forięſc. 212. Sir. 
634. Treſpaſs was brought - againſt 
the defendant, who had a right for 
the rain to fall from the eaves of his 


Judgment pro 


houſe inta the plaintiff's yard, for put- 


ung up a ſpout to collect the water, 
and make it fall i a larger body, it 


was ruled that the action ſhould have 


been caſe. So. where treſpaſs was 
brought againſt exciſe officers, who 
entered by a legal warrant into a houſe 
to ſearch for ſtolen goods, though none 


could be found, Beet v. Cooper cited, 


1 Zern 


8 


; I Germ Rep. | pens above-men-. 
tioned caſe her and Birbeck, caſe 


was brought by the plaintiff who was 


in poſſeſſion of a lead- mine, againſt the 
defendant for raiſing ore thereout, and 
it was ruled that it ſhould have been. 
treſpaſs, Gates v. Bayley; 2 Will. 313. 
. Treſpaſs for impounding a hog, and 


keeping it ſo cloſely that it died. The 
| defendant juſtified the impounding, and 


the juſtification being found for him, 
he had judgment ; the death not be- 
ing ſufficient to ſupport treſpaſs with- 
out a replication that it was by abuſe 
which would make the defendant a 
- treſpaſſer ab initio. Scott v. Shepherd ; 
3 Wil. 403. 2 Bl. 892. "Treſpaſs and 
aſſault was adjudged to be properly 
brought againſt the defendant, who 
| threw a lighted ſquib into a crowded 
market-place, where it fell upon the 


ſtall of A; and B, to prevent injury to 


himſelf, and the wares of A, threw it 
acroſs the market-place, when it fell 
on the ſtall of C, who, to ſave himſelf 
and bis goods, threw it to another part 
of the market, whereby it ftruck 
againſt the plaintiff's face and put out 


again 


his eye. I In the caſe laſt mentioned 
there is much leaning on this ſubject]̃. 
Caſe and not treſpaſs lies for difturbin 
a perſon in his pew ; Stocks v. Broth: 
1 T. R. 428. Where debauching a 
man's daughter is accompanied with an 
illegal entry of his houſe, he may either 
bring treſpaſs for the entry, and lay 
the debauching and loſs of ſervice as 
conſequential, or may bring caſe mere - 


Iy far debauching per quad, Fc, Ben- 


nett v. Allcott, 2 T. R. 167, Where 


a a juſtice of peace maliciouſly grants an 
illegal warrant, by which the plaintiff 


is impriſoned, the action α be treſ- 
paſs. R. on ſpecial demurrer, Morgan 
v. Hughes, 2 T. R. 225. An action 
i a ſheriff for taking, under an 
execution againſt B, the goods of A, in 
a houſe let ready furniſhed by A to B, 
muſt be caſe. Ward v. Matauley ; 
4 T. KR. 489. £ £3 Ws 
When the plaintiff has an election to 


bring either treſpaſs or caſe, the latter 


is preferable, as the fat. 22d and 23d 
Cha, 2, does not in that action prevent 
the recovery of full coſts if the dama- 


ges are under go% | 


5. Fetter verſus Beale. 


[Trin, 13 Will. 3. B. R. 


| .Afult, battery, 
and maihem, the 
plaintiff's decla- 
ration recites 
Judgment in a 
Former action 
for the ſame bat- 
ery, and ſhews 
new conſequen/ 
lal damages hap- 
ened fince. | 
ac. 373. pl. 3, 
5555 18. 13 Ed. 
10, pl. 3. Caſes 
B. R. 542. S. C. 
Holt 12. 1 Mod. 
542. 4 Co. 43. 
1 Leon. 319. 


339. 


Intr. Paſ. 10 Will. 3. 


1 Ld. Raym. 
8. C.] 5 


1 * an action for aſſault, battery, and maihe m, declares 
1 that the defendant beat his head againſt the ground, 
and that he brought an action of affault and battery for 
that, and tecovered; and that ſince that recovery, by rea- 
ſon of the ſame battery, a piece of his ſkull was come 
out. The defendant pleaded the recovery mentioned in 
the declaration in bar, and avers it to be for the ſame aſ- 
ſault and battery: The plaintiff demurs. And Shower pro 
guer. urged this ſubſequent damage was a new matter 
which could not be given in evidence on the firſt recovery, 
when it was not known; and compared it to the caſe of a 
nufance where every new dropping is a new act. If a 
man beat my ſervant, and he die,, I loſe my aCtion, and 
muſt proceed by indictment ; and by the ſame reaſon that 
a matter ex p may defeat an action, it may alſo give an 


action: Sed Holt C. J. contra. Every new dropping is a 
new nuſance, but here is not a new battery, and in treſ- 
paſs the grievouſneſs or conſequence of the battery is not 


the ground of the action, but the meaſure of the da 


mages, 
which 


SEE Ps. Cones. 2 1%. ob. Hoe. Bi C2 Kr 


only indict or bring information. 


Attio tion ſur le C. 


which the jury muſt be ſuppoſed to have conſidered at the 


trial. Judgment pro We. KS, "a ty 


* 


1 


Nera. Per Lord Hardwicke Ch. J. & Car. The general diſtinction taken 
between torts and contracts is right. In contra#s it is neceſſary to prove all the 
charges in the declaration exactly in the manner they are laid: But in ert 
they are ſeveral; and if you prove one of them, you ſufficiently prove your | 


caſe, \Cafes Temp. L. Hardwiche 55. 2 Strange 977+ 


a $i. & c 1 » * * 


4 


Attion fur le Caſe, 


1. Payne verſus Partridge & al. 
Tria. 3 Will. 3. B. R. Intratur Paſch, 2 W. & M. Rot. Na 


DECLARES that the vill of Z://eport is an ancient 


vill, and that there has been time out of mind a fer- 


ry over the rivet there, and that it was a common paſſage 


for all the king's, people paying toll, and that the inhabit- 


. ants of Littleport living in the ancient meſſuages or cot- 


tages there, had puſſage toll- free; and that the defendant 
was owner of the ferry, and let it decay, and that the 
plaintiff requeſted him to let him go over the ferry, but he 
refuſed. Defendant pleaded, he Bad built a bridge in the 
place of it, Sc. And upon demurrer the Court held the 
owner could not let down the ferry and put up a bridge 
wirhout licenſe and an ad quod dumnum, and that the cuſ- 
tom was good in the nature of an eaſement, but that the 
cuſtom conſiſted not in the tight to pals, for that was com- 
mon to all the king's ſubjects, but in the right to pafs 
toll-free. That therefore the plaintiff could not maintain 
an action, for not paſſing; for ſo any other ſubject might 
bring an action, which would be endleſs, and infinite. 
liter, If toll had been exacted and paid by him, that had 
been a ſpecial damage, but without ſpecial damage he can 


n 
This is a'liberal 
action. See 


2 Barre 906, 


10t1, 101, &c. 


page 719» 


Carth. 191» 
1 Show. 243 
253. 3 Mod. 


Shows255. S. C. 
Common ferry 
for all paſſengers 
paying toll, (but 
the people of A. 
who are toll - 
free). One of 
A. may bring an 
action for taking 
toll, but not for 
not keeping up 
the ferry, becauſe 
the former is a 
private right, but 
the latter a pub- 
lic. Owner of 
ferry cannot ſup- 
preſs that, and 
put up a bridge 
in its place, 
without licenſe 
and ad quod 
damnum. 2 Jon. 
157. Cro. Car. 


. 132, 266, . &c. 


132, 266, Kc. Vaugh. 341. Mod. Caſes 307. 1 Leon. 142. f Inſt. 213. 14 H. 8. 5. 


1 Cro. 418. 1 Inſt. 56. a. 5 Rep. 72. 
180. S. C. Holt 6. Davis 57. 3 Mod. 23g, 


3 Cro, 664. Moor 186, 13 H. 7. 26. b. 
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Aden by ere⸗ XX ILLIAMS the executor of J. 8. brought caſe 
3  Eutor for : file V againſt Carey the ſheriff, for that his teſtator having 
_— 9 recovered judgment in debt againſt A. ſued out a fer: fa- 
| nme of teliator, cias, whereon the defendant returned, he had levied 19 l. 
| — ELIAS 58. 4d. and that he had taken other goods to the value of 
| * py "5 5 Mod 40 8. which remained in his hands pro defeftu emptorum, 
E 403. Diftzr- and that A. had no other goods, ubi revera the ſheriff had 
VM 8 Ter, are levied the whole debt, and averred that afterwards A. be- 
r. „ come poor, and unable to ſatisfy the "reſidue of the debt. 
to this aQion. Verdict pro guer. It was obſected in arreſt of judgment, 
do ye that this was a perſonal tort, and not within 4 B. 1 
&e. 6 Co. J. Seu Cur. contra. There is a great difference between meſne 
Flond. 34. proceſs, as the caſe in Jones 173. Ney 87. Latch 167. 
8 2: Poph. 187. and this caſe, which is a pröceſs in execution; 
Comb: 266544. for by levying of the goods a right was veſted in the teſta- 


7 — — tor. Judgment pro quer. | | | 
Caſes B. R. ts : Holt 307. 1 Roll. Abr. 913. Dyer 322. (al. in m 1 2 Ld. Raym, 5 
973+. Mod, Ca. 126. Str. 212+ 1 Comzns Dig. Admin. B. 144714 pa. 344 


' WEE 


: 7 
7 , 


== Taz]. © 3. Hicks ver/ſas Doywallng.. . 
. 20 * .. * 3. D. N. ntratur Hill. 7 W. . Rot. | 0 
; Page ns ' 4 Cu an fy Ferre * 1 Ld. Raym. 99. 8. O. ] 5 3 = 697 


5 — PL4 INTIFF declares he was poſſeſſed of a meſſuage 
I F gnee burns the | 0a THC | 4 
: duo bynegtis ing ſo paſſeſſed, demiſed it to the defendant for three years, 
ener, ſts - virtute cujus the defendant entered, and being ſo poſleſſed, 
don othetwite Le venſſone inde. eidem quer. ſpectan. To negligently kept his 
In theeafe of fire that the houſe was burnt down; CEA 1 
. Moved in arreſt of judgment, that though the plaintiff had 
„1 Or. 187 _ . nern | 
Pen 19. Plain. a term ad tuns & adhuc venturum, yet that might not be ſo 
tiff in foch c- long a term as the term of the under-lefſee, for three years, 


kenden a. N a e lics, not without a reſiduary intereſt ; by 
tereſt. x Brown. wbich means he is liable over to him that has the inherit- 


E. 777, 275 here was a reſiduary intereſt, Eng laid to. be an under- 
Levi 359. leaſe, and not an aſſignment with theſe words reverfrong 


* 


* 2 5 . 
2 &> o 


: 4 


Ation ſur. le. Cale. 


4. Tubervil ver/us Stamp. 
R. Intratur Trin. 9 W. 3. Rot. 3594 


[Mich, 9 Wall 3. B. | 
PC Ld Ray a0 45S. C}* 


{CASE on the cuſtom of the realm quare negli was 


x 


divit ignem ſuum in clauſo ſuo, ita quod per flammas 


| BLADA quer. in quodam clauſo ipius quer. combuſia fuerunt. 
After verdict pro query. it was objected, the cuſtom extends 
only to fire in his houſe, or curtilage, (like goods of gueſts, ) 
which are in his power. Nen alloc. For the fire in his 
field is his fire as well as that in his houſe; he made it, 
and muſt ſee it does no harm, and anſwer the damage if 
it does. Every man muſt uſe his on fo as not to hurt 
another; but if a ſudden ſtorm had riſen which he could 
not ſtop, it was matter of evidence, and he ſhould have 
ſhewed it. And Holt, Robęſby, and Eyre againſt the opi- 
nion of Turton, who went upon the difference between 
fire in an houſe which is in a man's cuſtody and power, 
and fire in a field which is not properly ſo; and it would 
diſcontage huſbandry, it being uſual for farmers to burn 
ſtubble, Ye. But the plaintiff had judgment according to 
the opinion of the other three (a9. 


(a) By 6th Arne, c. 3. no action ſhall dentally begin. — Quere. Whether this 


maintained againſt any in whoſe caſe 


| houſe or chamber any fire ſhall acci- 3 


: 5, Savil verſus Roberts. 


[ Mich, 10 W. A B. 


R. Intr. Trin. 9 W. 3. Rot. 724. 1 Ld. 
„ apes cords 


DECLARES quod defendens falſo & malitigſe ab/que ali- 
qua probabili cauſa ipſum indictari cauſavit de riolo, cut 
indiftamento ifſe placitabat non culp. &. fuit inde per veredict. 
Juratorum acquictatus ; per quod magnas denariorum ſummas 
& multos labores expendere & ſubire coaftus fuit : Upon non. 
culp. the plaintiff had a verdi& and judgment in C. B. 
which was now affirmed in B. R. It was objected that 
this would diſcourage proſecutions; and at this rate the 
proſecutor, whenever he is in the wrong, or miſcarries, 
will be ſubjeCt to an action. Et per Cur. 


1. A civil action differs very far from an indictment. 


Caſes B. R. 208. Holt 150, 193. 5 Mod. 223, 


For in that the defendant has his coſts, and at common 
law the plaintiff was amerced pro fal/o clamore, for the 
C 


Vo. I. 5 


eſtreats 


x3 


: Vide Record, 5 
page 726. Co- 


myns 32. 8. C. 


Carth, 425. 
Caſe for negli- 
gent keeping his 


fite in clauſoſuo, 


per quod it burnt 
the corn in ano- 
ther's eloſe, giſt. 
Bruera & jamp- 
na. Poſt, 19, 
647. 2 Hf. 4. 
18. 14 Aſl. 
pl. 9. Fits. 
Abr. tit. Iſſue, 
pl. 88. Double 
Plea 31. 28 H. 
6, 7. Old Entr. 
219. Raſt. Ent. 
8. Comb. 459. 
S. C. Skins 

681. Caſes B. R. 
151. Holt 9. 


is within the operation of the act? 


Action for ma- 
liciouſly cauſing 
him to be in- 
dicted of a riot, 
after acquittal 
by verdict. 
Carth. 416. 

2 Mod. 306. 
2 Shower, Dir- 
on ver. Thomp- 
lon. I Lex. 53. 
1 Saund. 228. 
6 Mod. 30, 169, 
261. 3 Salk. 16. 
3492 394, 405. 


[141 
Amerciaments 
pro falſo clamore 
were affcered by 


2 " Attion ſur le Caſe. 


jury upon war- eſtreats of which amerciaments, warrants were conſtantly 
rants to the co. delivered to the coroners, who by a jury affeered them ac- 


| 8 3 &,. cording to the malice or vexation of the plaintiff, Alſo in 
457544. lat. civil actions the plaintiff aſſerts a right, or complains of 


126, 127. an injury, and therefore the Court held, That to ſay A. 


-_ 9%. Ing is a baſtard, and I am the heir, is not actionable; becauſe 
able though no- he is a party concerned and aſſerts a right. Aliter, if he 


| coy mag eo had not added, and Tam the heir. Vide 4 Co. So to 0 Fu 
peo * action, though there be no good ground, is not actionable, 

, which becauſe it is a claim of right, and he has found pledges, 

mult be expreily and is amerciable pro falſo clamore, and is liable to colts ; 


— b. 1 Ron, but yet if one has a cauſe of action to a ſmall ſum, and 


Abr. 212. 1 Jo. take out a latitat to a very great ſum, or has no cauſe of | 

i N06. er action at all, and r maliciouſly ſues the plaintiff to the 

12. Palm. 375. intent to impriſon him for want of bail, or do him ſome 
If one not con- ſpecial prejudice, an action of the caſe lies; but then it is 


cerned procure not enough to declare generally, that he brought an ac- 
without cauſe, tion againſt him ex malitia & fine cauſa, per quod he put 


OE _ an him to great charge, &c. but he muſt ſhew the grievance 
him. Kall. ſpecially, as in 1 Sid. 424, fe whereas. he owed the de- 
Abr. 43,115. fendant 100 J. he ſued him for 500 J. and to hinder him 
| + from bail affirmed to the ſheriff 500 J. was due, per he 
was impriſoned for want of bail; or 1 Saund. 228. for that 
the defendant intending to procure his impriſonment, 
where there was no cauſe of action, or without any cauſe 
of action, ſued him in an action for 300 J. whereupon he 
was arreſted and impriſoned, &c. And yet if one that is 
not concerned, as a ſtranger, procure another to ſue me 
cauſeleſsly, I may maintain an action againſt him gene- 

| rally. Vide N. B. 98. m. 2 Int. 544. 3 Cre. 378. 
Rm. 180. 2. If a man be falſely and l indicted of any 
4 — *5 crime that may. prejudice his fame and reputation, he may 
x Jones 98. bring his action, 2 he is falſely ſcandalized by the ma- 
» Mod. 57. lice of the proſecutor, and this is a damage for which the 


Adios on ie law gives an action. 1 Sid. 15. Tel. 46. Lut. 122. So if 
for maliciouſly à man be falſely and malicioufly indicted of a crime that 


| cauſing H. to be ſubjects him to peril of life or liberty, and for which he 


8 on may be puniſhed, he may bring his action, for he is en- 
fied, either 1. in dangered in this reſpect, and receives a damage, for which 


perſon, as by im- the law gives an action. So if a man be 2 and mali- 


riſe nm rt . bd 5 . * o . - . . 
3 ciouſly indicted, though it neither touch his fame nor li- 


by ſcandal; 3. in berty; for it is injurious to his property in putting him to 
property, as bY a needleſs expence, and a damage to one's property will | 


expence. In the AT, . . 
two firſt caſes, maintain an action as well as a damage to his fame or per- 


though indit- fon, Vide 3 H. 3. 19. 3 Af. 1. 7 H. 4. 31. 11 F. 
. inſuffi- . . 

ee 2— | 058 5, 26. N. Br. 106. Sty. 379. Smith v. Hickſon, 2 

mus returned, 977. a 

but not in the laſt. | „„ | Ns 

1 Sid. 15, 424+ 3. Where a man is falſcly and maliciouſly indicted of a 


er | toull 
115, Vel. 46. crime, which hurts kis fame, and which is a ſcandal to 
ER, EL > 


Attion ſur le Caſe; 


him, though the indictment be inſufficient, of an ignora- 
mus found, yet an action lies for the ſlander, becauſe the 
miſchief of that is effected. 80 it is if it endangered his 
liberty, and he was actually impriſoned. Other wiſe 
. where it only concerns his property, for he cannot ſuffer 
in that in either of thoſe caſes. _ So) 
But though the action lies, yet it is not to be favoured 
and therefore, 1ſt, If the inditment be found by the 
grand jury, the defendant ſhall not be obliged to ſhew a 
probable cauſe z but it ſhall lie on the plaintiff's fide to 
8 an expreſs rancour and malice. 2diy, If ignoramus 
returned, where indictment contains no ſcandal, or the 
arty has not been impriſoned, no action lies; otherwiſe 
if it contains ſcandal, or the party has been impriſoned, 
but then there muſt be evidence of expreſs raricour and 
malice; ſor innocence is not - ſufficient, Judgment af- 


firmed, | Ee”. 
was reſolved by Parker C. J. and the whole Court, upon great conſideration, t 
reaſon for this re 
one; and that this acti 
though the indictment be inſufficient. Hill. 12 Ann. B. R. 
Intr. 11 Ann. Rot. 326. Style 451: 2 Keb. 547. 
169, 216. 5 Mod. 405. 2 Mod. 52. 1 Lev. 275, 292. 
binſon. 10 Mod. 209, Rep 
247. 1 T. R. 518. 


f ˙VmQaA— ane. 8 ¼—́ «». „ yp Ty 


ones verſ. Givin. 


6. Robins verſus Robins, 
(it Will. 3. B. R. Intratur Trin. 10 Will. 3. Rot. 162, 


| 1 Ld, Raym. 503. S. C.] 

C4 

| cell. in lege cauſed him to be arreſted, and though he 
offered a common appearance held him to bail, where by 
law no bail was requited; and verdict pro quer. on non 
culp. Et per Holt C. J. This is a tender action. You 
muſt ſhew that the plaintiff being indebted to the defend- 
ant in ſo much, the defendant took out ſuch a writ for fo 
much more, ori purpoſe to hold him to bail: How elſe 
can it appear to us whether and how far he might be held 
to bail in that action? And as to what Carthew ſaid, that 
e writ was ſeldom returned, and they could not have it 
to give in evidence, and therefore it would be inconyenient 
to ſet it out ſpecially in the declaration ; the Chief Juſtice 
anſwered, He might have a rule on the officer to return 
his writ. Vide i Saund: 228. And this action lies not till 
the original action is determined (a). | 


(a) K. ac. Campus Reports 190. Vide 2 Will. 305. 3 


Doug. 215. 2 n Reports 225. 183. 
C 2 


SE, for that the defendant colore cujuſdam medii pro- 


246 


Raym. 176, 180. 


I Mod. 4. 

1 Lev. 275. 

3 Lev. 210. 
1 Vent. 12, 18. 
&c. 2 Keb. 473, 


476, 'F 546. 
3 $] 
Raym. 135%, N. 
B. In an action 
on the caſe for 


maliciouſly pro- 


curing H. to be 
indicted for ex- 
erciſing the ttade 
of a badger with · 
out licence, per 
quod he was put 
to greatexpence z 


(in which it was 


agreed that the 
indictment was 
inſufficient). It 


hat there was no 
between a malicious proſecution upon a good indictment, and upon a batt 
on will lie as well for damage by expence, as by ſcandal or impriſonment, 


Gilb. Rep. 185. 


1 Vent. 86. Vide 6 Mod. 25, 73, 137, 
1 Stran. 6gt. Chambers v. Ro- 


„Temp Hard. B. R. 56. Doug. 205. 2 F. R. 22 5. 4 T. R. 


- 


Vide Record, 
page 728. 


Caſe for mall - 
cious holding 

to bail; decla- 
ration ought to 
ſet forth the ſum 
due, and the 
proceſs ſpecially, 
and that the firit 
action is deter- 
mined. 2 Wilſon 
376. 6 Mod. 
262. Hob. 267. 
Yelv. 117. 

1 Stra. 114. 

2 Selk. 456. 
5 Mod. 22 3s 
224. 1 Lev, 
109. Caſes B. R. 
273. 8. . 


Jem Referts 


15 Attion ſur le Caſe. 


vis: Rete, 5. lveſon verſus Moore. 
0 bi | ww | 2 | 
e [fin 11 Will, 3. B. R. Intrator Hill, 9 Will. 3. Rot. 437. 

Comyns 58. S. C. 1 Ld. Raym. 486. 8. C.J 


| (Caſe for ſtopping C4 SE, and declared that he was poſſeſſed of a colliery, 
kb ce and that there was a highway near, by which he uſed 
laincit -e col- to carry his coals, and that he had a certain quantity of 


liery with intent coals dug ready for ſale, and that the defendant dug a 


to deprive him - : Rd 0H 5 : 22 
RD oe colliery near his, and intending to draw away his cuſtom- 


thereof, per ers, and deprive him of the profit of his colliery, ſtopped 
quod he-loſt the up the ſaid way, ſo as carts and carriages could not come 
profit, wee and to his colliery, per quod per totum tempus pradict. proficuum 
ſpoiled for want carbonariæ ſue predict. totalit. perdidit & carbones * ſui præ- 
of buyers. Court dict. pro dęfectu emptorum ex cauſa prædict. magnopere deteri- 
divided whether : . ere 

24ion lies or not. at. & depreciate devenerunt. Non cul. and verdict pro 
Carth. 451. quer. bs 

Mod. Caſes, &c. 4 2 . 
15 7 480. S. C. Holt 10. 


A 


16 


No aQtion lies All the Court agreed, That where an action ariſes from 
fance withoue à Public nuſance, there muſt be a ſpecial damage, for he 


ſpecial damage. that did the nuſance is puniſhable at the ſuit of the pub- 


1, Role Abr. 58. lic 3 and to allow all private perſons their actions, without 
5 ſpecial damage, would create an infinite and endleſs mul- 


5 mtiplicity of ſuits, 5 | 
Br. tit. Nu» At per Tourton and Gould : Here is a ſpecial damage, 
Aten dar ce and well enough ſet forth; for all have not coal-pits, and 
ion fur Cale . 2 a 

6. Godb. 343. the matter ſubſequent to the per quod is not traverſable. 
1 Oro. 510. ' Fide 1 Rol. 89. Golaſb. 146. +1 Leon. 236. 1 Kol. 63. pl. 
pi ig. + 31. 1 Co. 51. 2 Fo. 146. 156. a ſtrong caſe. To ſhew a 
113+ Hob. 284. ſpecial damage, it is ſufficient to ſay, per quod ſervitium, 
ron for ſuch a time, amiſit, Hob. 284. erexit ad nocument. liber: 
tenementi ſui. 9 Co. 53. per quod commun. habere non poteſi in 
tam amplo modo & forma. And the damage does not con- 
ſiſt in a ſingle inſtance, as per quod maritagium amiſit, 

ory may be ſhewn z but in caſu principals it would be in- 
e 5 3 95 
Rokeſby and Holt C. J. contra. The plaintiff's near ſitu- 
tion yields him a convenience, but no right; for it is oy | 
king's highway, for the equal uſe and benefit of all his 
| ſubjects; and the plaintiff has no more, nor no better 
No man can Tight than any body elſe : And they held, a man could not 
have ation , have a particular action without a particular injury or | 
eee or a Particular right, which are the grounds upon which all 
particular right, actions are founded, and to which they muſt conform. 
Cie. 4460 Vid. 2 Saund. 115. 3 Cro. 664. This plaintiff had nei- 


+ Helt C. J. and Rote J. denied this caſe of 1 Leon, 236. to be law. | 


ther 


ther a particular right in this way, nor a particular injury. 1 Inf. 56» a. 
For hs ſtoppage is common Ws body one as well as to 3 e 
him; and an indictment would lay it ad nocumentum om- | 
nium ſubditorum per viam illam tranſeun. And the caſes 
cited on the other ſide were founded on a particular right 
as cafe for a ſtoppage where one has a way, a waters 
courſe or common to his houſe, mill, or tenement, there 
the action is founded on a particular right, and lies with+ | . 
out the per quod. Ye Te OR. | 1 2h | 
They held, that ſuppoſing here was a particular injury Not ſufficieat te 
by ſpecial damage, that ſpecial damage is not ſufficiently 28 
ſet Prth 3 for it is not 1 ſay, he loſt cuſtomers, could not come; 
e or buyers could not come, without ſhewing buyers were but muſt ew 
n coming, and were hindered. Vide 2 Lev. 214, 223. and 3 _, 
- the caſe in 1 Kol. 63. has been often denied, and is not cones end els 
| law; for the damage muſt be ſpecially ſhewn, where the hindered. Ante 
words themſelves are not actionable. 1 Kal. 58. u. 1. 32: 3019-4 
1 Cro, 140. 1 Nol. 34, 35, 36. muſt ſhew who refuſed. , be 1 
And the Chief Juſtice cited the caſe of Paine and Partridge, 2 Roll. Ab. 56. 
2 W. & M. in this court. Caſe for not keeping of a ferry- . — age * 
boat, which was for all the king's people paying a toll, bunt 
gratis for the inhabitants of ſuch a village, of which the | 
plaintiff was one. In this caſe the Court held the cuſtom _ 
to be good, but that the action did not lie; for though [ 17] 
the plaintiff has a particular right, yet that conſiſts in be- | 
ing exempt from toll, and not in paſſing, which is com- 
mon to all. So that the not keeping the ferry is a public 
nuiſance, for which the plaintiff cannot maintain an action 
more than any other perſon. But the defendant muſt be 
indicted. Vide 2 Bl. Com. 219. 2 Will, 58. Bull. N. P. 
78. Bur. 2424. | 7 5 | 
The Court being thus divided, and there being a former On motion iti 
rule to ſtay judgment, no judgment could be entered. Et _ al put 
per Cur. If the Court had been divided on the firſt motion, to ſtay judg- 
the plaintiff might have entered judgment; but now this ment, quouſque, 
rule muſt ſtand or be diſcharged, and-diſcharged it cannot 3 5 
be (a), becauſe the Court is equally divided (5). was equally di- 
| * Er, 
if the action lay, the plaintiff could not have judgment, becauſe no rule Yogi por © 
. Charge the firſt rule, 8 | 


C 


(a) 1 Ld. Ram. 25 1. 3 Med. 156. 


() It appears at the end of the re- 
ort of this caſe, in 12 Mod. 262. that 
in the caſe of Philips and Ryand, E. 11 


6. 1. the Chief I uſtice ſaid that judg- 


ment was reverſed by the opinion of 
all the Judges in the Exchequer- Cham - 


ber; but at the end of the report in 
Ld. Raym. it is tated that the caſe was 
argued before all the Juſtices of the 
Common Pleas and Barons of the Ex- 
chequer at Serjeants Inn, and they 


were all of opinion for the plaintiff that 


the action well lay. 


e "C3. 
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3 8. Lane ver/us Cotton & al. 
| | IPaſch. 12 Will. 3. B. R. Intratur Paſch. 10 Will. 3. Rot. 
453. 1 Ld. Raym. 646. Comyns 100. ] 


2 ſtituted poſtmaſters-general by letters patent, accord- 


quer bills loſt ing to the ſtat. 12 C. 2. 35. for erecting the poſt- oſſice; 


Caſe againſt the 7 R Robert. Cotton and Sir Thomas Frankland were eon- 


dot af a letter and in the patent there was a power to make deputies, 


88 and appoint ſervants at their will and pleaſure, and to 


London. Vide take ſecurity of them in the name and to the uſe of the 


_ theentry in this king; and alſo that the defendants ſhould obey ſuch orders 
caſe. 2 od, ” . . 2 | 
Intr. 108. Poſt. as from time to time ſhould come from the, king, and as 


143. $.C. to the revenue ſhould obey the orders of the Treaſury. 


Turk. . Farther, the King grants to them that they ſhould not be 


Rep. A. Q 12. chargeable for their officers, but ofiy for their own vo- 
d to 625 472. Iuntary default or miſbehaviour; and this is granted with 

lkx,xchequer bills, incloſed them in a letter directed to one 
gan at Worcefler, and delivered it at the poſt-office at 

ondon into the hands of one Breeze, who was appointed 
1 the defendants to receive the letters, and had a ſalary. 
The letter was opened in the office by a perſon unknown, 


and the Exchequer-bills taken away; and for this an ac- 


tion of the caſe was brought againſt the defendants, and 

on the general iſſue, the ſpecial matter found as is above 

mentioned. | | 5 
Adjudged that Turton, Gould, and Pozcys held the action lay not. 
the action lies f. Becauſe the oflice is for intelligence, and not for inſur- 


not, per three : | W310 
8 contra ance. 2. Becauſe Breeze is an officer, and he is liable. 


Holt, C. J. 3. It is impoſſible the poſtmaſter-general, who is to exe- . 


cute this office in ſuch diſtant places, at home and abroad, 
and at all times, by ſo many ſeveral hands, ſhould be able 
to ſecure every thing. 4. Becauſe Exchequer-bills are new 
things, and this office is not a conveyance for treafure. 
Holt, C. J. contra. He conſidered this as a letter loſt in 
the office, and not upon the road; and held the poſtmaſter- 
general was liable, becauſe the care of the whole is com- 
| mitted to him, and the reſt are but his deputies : For, 
| firſt, the law makes the officer, whoever he be, reſpon- 
18] fible of conſequence both for himſelf and his deputy, as 


2 _ the marſhal or warden for a priſoner, or the ſheriff for 
1 oth tor 4 . . 20 .y* 2 
bimfelf and de. Loods taken in execution, for which he is liable upon an 


puty, whether extend? facias on the ſtatute, as well as a levari facias, 


— 


Kis truſt arife by which is at common law; or for a priſoner in execution 
common law. or | 


by ature. Harg, in debt, Which is by the ſtat. of the 25 E. 3. c. 17. as well 
«3. 1 Mod. Sid, 2s in treſpaſs vi & armis, which is an execution at com- 
71. Innkeepers mon law: And this ſhews that the officer is in conſe- 
taking rewars duence liable, whether he become entruſted by common 


law 


a fee of 15001. per annum. The plaintiff Lane, having | 


] 
( 


for refuſing. 
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law or by ſtatute: And there is no need of a contract, for 
the law makes him anſwerable. 2dly, He has a reward, 
which is the reaſon in the caſe of innkeepers, hoymen, Wc. 
who are bound to keep ſafely, and anſwer all negleQs of 


' thoſe that act under them, and ſo they would be, though 


they ſhould expreſsly caution againſt it. And this caſe is 
within the ſame reaſon with thoſe caſes that make men re- 
ſponſible for negligent keeping, vis. that if they could not 
be charged without aſſigning a particular neglect, they 


might cheat any man living, and it would not be in his 


wer to prove it. It is a hard thing to charge a carrier; 
but if he ſhould not be charged, he might keep a corre- 
ſpondence with thieves, and cheat the owner of his goods, 
and he ſhould never be able to prove it, It would be hard 
in this caſe to put the plaintiff to prove a particular neglect 
amongſt ſuch a multitude of under-officers ; erge the poſt- 
maſter is charged with it. | | 
Adly, Exchequer-bills are proper to be ſent this way; for 


the words are general, any packets whatſcever, and their 


being new things is no argument againſt it; for new things 
may be governed by old laws, when they fall within the 
reaſon of thoſe things which were the ſubject-matter of 
thoſe, laws at firſt. Alſo, when a man takes upon himſelf 
a public employment, he is bound to ſerve the public as 
far as his employment goes, or an action lies againſt him 
hus, If a farrier refuſe to ſhoe a horſe, an 
innkeeper to receive a gueſt, a carrier to carry, when they 
may do it, an action lies; their underſtanding is in pro- 
portion to their power aud convenience. Dy. 158. 
3dly, If without this act, or before it, any perſon had 


voluntarily ſet up ſuch a poſt- office, that perſon had been 


liable to an action; and conſequently ſo is the poſtmaſter z 
for all other people are excluded: The nature of the office 
is the ſame, and he is in on the ſame terms. 

_ 4thly, Though the maſter be liable, yet Breeze is charge- 


able alſo; but he is not chargeable as an officer, but as a 


wrong-doer.' It is upon this reaſon that an action lies 
againſt the gaoler as well as againſt the ſheriff, for a vo- 
luntary eſcape; for it is in the nature of a reſcue : But for 
a negligent eſcape, the action lies only againſt the ſheriff, 
Vide 1 Leo. 146. 3 Cro, 175. 743. 1 Ro. Rep. 78. III 

reported, Ney go. BT, 
5thly, What is done by the deputy is done by the 
principal, and it is the a& of the principal, who may 
diſplace him at pleaſure, * even though he were con- 
ſtituted for life. Vide Hob. 13. Mo. 856. And the act 
of Un r may forfeit the office of his principal. 
39 H. 0. 34. | 
Sthly, The king's diſcharge may be good againſt the 
king as to his revenues, but not as to the ſubject; for it 
| C 4 cannot 


. 


. 


anſwerable for 
neglects of thoſe 
that act under 
them. 1 Wil- 
ſon 281. Co. 
Lit 89. F. N. B. 
91. Fits Abr. 
Proceſs 35. Bro. 
Action on the 
Caſe, pl. 67. 

1 Roll. Rep. 63. 
Moor 135. 

1 Com. Dig. 
(3E4.)239. Aga 


tion on the cafe 


for deceit, B. 


4 Co. 4. a. by | 
New things may 


be within old 


laws, when 

fall within — 
reaſon of thoſe 
things which 
were originally 


the ſubjet-mat- 


ter of thoſe laws. 
Whoever takes 

a public employ- 
ment, is bound to 
ſerve the public 

as far as that ex- 
tends. Poſt 44h. 


Deputy is 
chargeable as 

a wrong-doers 

2 Cro. 330. 
Hob. 11. Mol- 
loy 209. 3 Lex. 
258. 3 Mod. 
321. Moor 462. 


Act of deputy 
may forfeit of- 
fice of principal, 
becauſe quaſi his. 
act. 2 Lev. 69. 
i Vent. 190. 
Ray m. 220. 

1 Mod. 85. 


*[19] 


. (a) Vide Whitfield v. Lord Le De- 
Jpencer & al. Coæuper 754. where the 
lame point is decided accordingly ; 


3 Lev. 359. 8. C. 


by the name of 


Panton againſt 
Iſham, Caſe 
for negligently 
keeping his fire, 
per quod, &c. 
It lies not againſt 
leſſee at will by 
leſſor ſeized in 
fee; otherwiſe 
by leſſor, termor 
for years, or a 
ſtranger. Ante 
13. Tubervil 
verſus Stamp. 

5 Co. 13+ b. 

1 Roll. Abr. 1, 
2, 454, 458. 

2 Rol. 566, 10. 
8 Co. 1 Jo b. 
Oro, El. 777, 


7 Na, 10. 1D. 
11: P · Fo 8. Go 


Mod. Caſes 45. 
S. C. Caſe by a 
buorgeſs againſt, 
conitables of a 
borough for re- 
tufing to receive 
his vote in e ec- 
tion cf members 
to parliament. 
Heid that it lies 
not, by three 
zudges, apainſt 
Holt C. J. 
38 Salk. 17. Holt 
524. 8 8. (. 89. 


ga2ttion fur le Caſe, 


ment pro def. (a). = 7 2 „ 1 

but it is held that the poſtmaſter and 
all inferior officers are reſponſible for 

their own perſonal negligence, - 


cannot hinder him of a remedy the law gives him. Judg, 


9. Pantam 'ver/rs Itham. 
(Pal, 13 WII 3. B. R 1 


ASE. The jury found that the plaintiff being ſeized 
in fee of fix ſtables, let one to the defendant at will, 


and the reſt to other perſons for a term of years yet en- 
during; that the defendant kept his fire ſo . 


that it burned the plaintiff's ſtable, and alſo the defend- 
ant's, and the other five ſtables. It was agreed, that if 
one ſeized of an houſe in fee, make a leaſe at will, and 
leſſee negligently burns the houſe, no action lies; for he 
had it in his power to ſecure himſelf by covenant : Sęcus, 
if leſſee for years make a leaſe at will, not but that he 
might ſecure himſelf by covenant, but becauſe he is an- 
ſwerable over to his leſſor, in that reſpect he ſhall have an 
action on the caſe, | | MO LOO 
Alſo the Court held, No action lay againſt the defend- 
ant for the ſtable he took, if the fire had ceaſed there; but 
if it goes on, and burns his next neighbour's, he ſhall have 
an action for his loſs, becauſe he is a ſtranger, and had it 
not in his power to make him covenant to be careful; and 
by conſequence ſo may the tenaius of the other houſes. 
Laſtly, That the leſſor might bring actions againſt the 
other leſſees, and ſo might they againſt leſſee at will; and 
as the leſſor might ſue the other tenants, and they ſue te- 
nant at will, the leſſor ſhould have his election. Vide 
3 Lev. 35%, DP Tan; | | | 


10. Aſhby verſus White & al. 
(Mich, 2 Ann, B. R. 2 Id. Raym. 938. S. C.] 


CTION upon the cafe againſt the conſtables of 
 Lyleſbury, and declares that the king's writ iſſued 

and was delivered to the ſheriff of Pucks for election of 
knights of the ſhire and burgeſſes'of boroughs, to ſerve in 
parliament; whereupon the ſheriff made out his precept to 
the defendants, being conſtables of Iyleſbury, for the elec- 
tion of two burgeſſes for that borough, which was deliver- 
ed, and the burgeſſes duly aſſembled to chooſe, c. and 
that the plaintiff being duly qualified, c. offered to give 
his voice for Sir T. Lee, and 8. Mayne, Eſq. but the de- 
iendants obſtructed him from voting, and refuſed and 
. ! | would 
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would not receive his vote, nor allow it. Upon not guil- 
ty, a verdict was found for the plaintiff, and, after motion 
in arreſt of judgment, the Court gave their opinions ſeria- 


1 5 | Be 
_ . Gould J. was of opinion for the defendants, that the ac- 


tion was not maintainable, becauſe the conſtable. ated as 


a judge, and not as an officer, and that in a parliamentary 
matter. Alſo, becauſe the hindering of a vote is damnum 
abſque injuria. ꝙ H. 6.60. 2 Lev. 114. 19. H. 6. 44. 
Hob. 267. Farther, he held it would beget multiplicity of 
actions, (Vide 5 Co. Williams's caſe,) and that this was out 


of time. It ought at leaſt to follow and not to precede 5 


the adjudication of the Houſe of Commons. 2 Cro. 368. 
The reaſon of Stirling's caſe was becauſe the refuſal of a 
poll occaſioned the loſs. of the place of bridge-maſter, 
which was a real profit: And the caſe of an action by a 
freeman for refuſing to admit his voice in the election of a 
Lord Mayor was, becauſe he had no other remedy but this 
action; but this differs. Vide 2 Lev. 50. 2 Vent. 59. 
2 Lev. 250. -* 1 25 n e . 

Powys J. ad idem, That the defendant, though not pro- 


[20] 


Pollexf. 470. 
Mod. 311. 
Far. 43. 6 Mod, 
45. Plowd. 120. 
2 Sid. 168. 

2 Salk. 502, 304. 
1 Vent. 206. 

2 Vent. 2 5. 2 Lev. 
86, 114. 6 Mod. 
45. 2 Bulſt. 265. 
3 Lev. 29. 
Lutw. 83, | 


perly a judge, is quaſs a judge; that when the matter 


comes before the Houſe of Commons, the plaintiff's vote 

will be allowed; and therefore he does not loſe his privi- 
lege; de minimis non curat lex, and this injury, if it be 
one, comes within that rule; and he mentioned the 7 & 


8 W. 3. which gives an action for a double return, to the 
candidate; and that before the ſtatute 23 H. 6. the can- 


didate had no action for a falſe return; and that in 1641, 
there were ſeventy double returns, and yet no action 


brought, or act made; and from thoſe ſtatutes giving new | 


actions in thoſe caſes, he inferred no action lay for the 
voter at common law. Farther, the judgment here will 
not bind the Commons, nor be evidence there; for the 


Commons are not bound by our determinations; and, 
y 5 0 


laſtly, Omnis inovatio plus novitate. perturbat quam utilitate 
prodeſt. 1 Bul. 148, | | 

| Poxwell J. differed from Gould and Pozwys, the one hold- 
ing him judge, the other qu a judge, for he muſt be a 
Judge or not a judge, and there is not «1y medium: That 

ere he is an officer; as ſuch he is to execute the king's 
writ, and has nothing but a miniſterial power. In other 
matters Powell agreed with the other two, urging that 


the right of election of members muſt depend upon the 


right of the eleQors; and the former the parliament are 


to decide, and the plaintiff may petition the parliament to 


determine it; and after that may have his action, but not 


before; and therefore was not without remedy. 
Holt C. J. contra. He held that the plaintiff had a right 
to vote; that a freeholder has a right to vote by reaſon of 


His 


Right of elec- 
tion of members 
Of pacliament is 


4 203% « 
a 22 < — — 
. ap he RA ye. b 


: : : 
['P) => F 
3 
k 72 3-6 She 
* 1 


Either 1. Real, 


viz. ratione li- 


deri tenementi, 


in counties, and 


_ rationeburgagii, 


in ancient bo- 
roughs ;. or 
2. Perſonal, viz. 


ratione franche- 


ſiz, in corpora- 
tions. | 


Lat]. 
Where there is a 
right there is a 


_ remedy, If ſta- 


tute gives a 
right, common 


Jaw will give a 


ramedy. . 
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his freehold, and it is a real right; and the value of his 
freehold was not material, till 8 H. 6. c. 7. which requires 
it ſhould be 40s. per annum ; that in boraughs they have 
a right to vote ratione burgagii : And that in cities and cor 
porations it is a perſonal inheritance, and veſted in the 
whole corporation, but to be uſed and exercifed by the 
particular members, and that ſuch a franchiſe cannot be 
ted but to a corporation. Hob. 14. 12 Co. 120. 

0. $12. And this is not a minimum in lege, but a noble 


| privilege, which entitles the ſubject to a ſhare in the go- 


vernment and legiſlature : No laws can be made to affect 
him or his property but by his own conſent, given in per- 
ſon if he be choſen, or by his repreſentative if he is a vo- 
ter: That if the plaintiff has a right, he muſt in conſe- 
quence have a remedy to vindicate that right; for want 
of right and want of remedy is the ſame thing. If a ſta- 
tute gives a right, the common law will give a remedy to 


maintain that right; 2 fortiori, where the common law 


ives a right, it gives a remedy to aſſert it. This is an 


injury, and every 8 imports a damage. Violating the 


- Where. a parlia- 


mentary matter 
comes in by way 
of incident to an 
action, the king's 
court muſt de- 


termine it. 


6 Mod. 45, 49» 
2 Saik. 503. 
2 Roll, Rep. 311. 


Cro. Jac. 478. 


Co. Lit. 56. a. 


þ Bro. P. . 47. 


Vide Record, 
Pge 765. 


2 Falk. 456. 

8. C. Caſe for 
a malicious in- 
dictment unde 
legitimo modo 


|  Hvit acquietatus. 


Evicence of a 
nol: proſequi not 
8 ; 
maintain this 


right of another by a ſcandalous word is ſufficient damage 
to give an action, though the party ſuffers not a farthing, 
and the pecuniary loſs be nothing. Where parliamentary 
matters come dere us, as incident to a cauſe of action on 
the property of the ſubject, which we in duty muſt deter- 
mine, though the incident matter be parliamentary, we 
muſt not be deterred, but are bound by our oaths to de- 
termine it. There can be no ſuch method by petition as 
my brother Powell ſpeaks of; nor can the parliament judge 
of this injury, nor give damages to the plaintiff for it. 


But judgment was given for the defendant. Note ; On 


Friday the 14th of January 1703, this judgment was re- 


verſed in the Houſe of Lords. Trevor C. J. and Price and 
ſixteen Lords concurred with the three judges of B. R. 
The reſt of the judges and fifty Lords concurred with Holt 
C. J. Although this matter relates to the parliament, yet 
it is an injury precedaneous to the parliament, as my Lord 


Hale ſaid in the cauſe of Barnardiffon verſus Soame. 


* 


11. Goddard verſus Smith. 
Iich. 3 Ann. B. R.] 


ASE, for a falſe and malicious indictment of barre- 
try, whereof he was legitimo meds. acquietatus, and 
upon the trial it appeared he was acquitted no otherwiſe 
than by entry of a nolle proſegui ; and whether this was ſuf- 
ficient to maintain the action was made a point for the 
opinion of the Court: And the Court held, this evidence 
did not ſupport the declaration; for the volle proſegui is a 
: | _diſcharge+ 


Atdtion ſur le Caſe, fur Aſſumpſit. l 


diſcharge as to the indictment, but is no acquittal of the declaration. 2 
crime. And the Chief Juſtice doubted as to the latter ang 2199 | 
matter, and was of opinion, that the Crown, notwith- the crime, dut 


ſanding the nolle proſequi, might award new proceſs upon of boy . 
the ſame indictment. 8 | — auch 
33. | Poſt. 456. 6 Mod. 95, 261, 262, 11 Co, 65, 66, = Sid. 420. x Vent. 32. 5 Mod. 
208. Hard. 126, 153. | e 1 | 5 


<-> 


12. Tenant verſus Golding — Vie Res 


[Mich. 3 Ann. B. R. 2 Ld. Raym. 108g. 8. C.] 


TRX plaintiff declared that he was poſſeſſed of a eellar Poſt. 360. 8. C. 

contiguous to the defendant's privy, and parted by a ? Mot 317e | 
wall, part of the defendant's houſe, which the defendant both ee 
debuit {of = ſolebat reparare ; and that for want of repair the ed Tenant Ver. 
filth of the privy ran into his cellar, &c. Judgment by er s I * 
default; and after a writ of inquiry it was moved in arre * 4 X 2 1 
of judgment, that this being a charge laid upon the owner i & not 4 
himſelf, the plaintiff ſhould have ſhewed a title by preſcrip- pairing the par- 
tion; ſed non allocatur, for it is a charge laid on the de- cition-wall of 
fendant of common right, which by law he is ſubject to. 3 
As one is bound to keep his cattle from treſpaſſing on his * ich, the 
neighbour's ground, ſo he muſt a heap of dung, if he filth ran into the 
erects it. Sic utere tuo ut alienum non /edas, eva Powers, 
on the defendant of common right, the plaintiff need not preſcribe in Ws CO. 
500. 3 Lev. 266, 133. Palm. 290. 9 Co. 57. OR. 1 88 


Action fur le Caſe, fur Aſſumpfit 


1. Sexton verſas Miles. 
[1W.&M. C. B.] 


JN aſſumpſit, the plaintiff declared, that in conſidera- Conſideration 


*. e Pu . | executory-is tra- 
tion, Wc. the plaintiff would deliver unto the de- verfable : Ergo 


fendant, &c. the defendant promiſed to pay, &c. and in a venue muſt be 
fatto dicit, that he did deliver, but does not allege a place leid. 3 Lev. 

where; the defendant demurred for want of a venue, and 1 N 5 4 

the declaration was held ill, for a conſideration executory 50. 5. . l 


is traverſable. G 


| Afton fur le Caſe, fur Aſumpſit, 


44᷑. Tomkins verſus. Bernet. 
” FHill, 5 Will. z. 1693. 4: Niſi prius in London, coram Treby 
( 3 5 993 Chief Tuftice (a).] 15 l | 


HRE E were bound in an uſurious obligation; one of 
8 | them paid ſome part of the money, and afterwards 
Nlaigtif's uſe, the obligee brought debt v. another of the obligors, 
evidence, pzy- who pleaded the ſtatute of uſury, and avoided the bond: 
> mean by an od. And now the obligor, that had paid fome part of the mo- 
gor upon an PW lo : . ; | 
uſurious bond, ney without cauſe to the obligee, brought an indebitatus af 
. ſumpſit againſt him to recover back that money; Treby C. J. 


1 


Indebitatue aſ-- 


and held not 
7 meme allowed, That where a manl pays. money on a miſtake 
ſumpfit Hes for in an account, or where one pays money under or by a 
money paid) mere deceit, it is reaſonable he ſhould have his money 
ar act for again; but where one knowingly pays money upon an il- 
money paid legal conſideration, the party that receives it ought to be 
e puniſhed for his offence; and the party that pays it is par- 
1 3, Ziceps criminis, and there is no reaſon that he ſhould have 
17,753. 1 Lev. his money again; for he parted with it freely, and volenti 
„. non fit injuris, This caſe was cited: One, bound in a 
Skin. 412. S. C. policy of aſſurance, believing the ſhip to be loſt, when it 
was not, paid his money; and it was held he might bring 
an a/ſumpfit for the money: One was employed as a ſoli- 
citor, and had money given him to bribe the cuſtom-houſe 


2 Bur. 1005. 
Vi. 1T. R. 286. 
officers, and he laid out the money accordingly; M ſumpſit 


was brougkt againſt the ſolicitor for this money, and held 


it lay not. 
(a) InClark v. She: £ another, Cow), 


260, Lord Mansfeld ſays, this caſe has 


been long exploded. In Smith v. Brom- 
ley, Doug. (3 edit.) 697. Ld, Mansfield 
avs, that this caſe has been often men- 
tioned, and he had often had occaſion to 
look into it ; but itis fo looſely reported, 
and ſtuffed with ſuch ſtrange arguments, 
that it is diſhcult to make any thing of 
it. He thinks the judgment may have 
deen right; but the reporter, not pro- 
perly acquainted with the facts, has 
recourſe to falſe reaſons in ſupport of 
jr. The caſe muſt have been, as he 
takes it, an action to recover back 
what had been paid in part of princi- 
pal and legal intereſt upon an uſurious 
contract, and therefore the action 
would not lie. So far as principal and 
legal intereſt went, the debtor was 
obliged in natural juſtice to pay, there- 
tore ke could not recover it back: But 


for all above legal intereſt, equity will 


aſſiſt the debtor if not paid, or an ac- 


tion will lie to recover back the ſurplus 
if the whole has been paid. The re- 


porter, not ſeeing this diſtinction, has 


given the abſurd reaſon, that w2lent; 
nor fit injuria; and therefore the man 
who, from mere neceſſity, pays more 
than the other can in juſtice demand, 
and who 1s called in ſome books the 
ſlave of the lender, ſhall be ſaid to pay 
it willingly, and the lender ſhall re- 
tain, though it is in order to prevent 
this oppreſſion, and advantage taken of 
the ueceſſity of others, that the law has 
made it penal for him to tate. This 
Eind of reaſoning is equally applicable 


to the caſe of a bailiff who takes gar- 


niſn- money from his priſoner. It is 


wrong for the bailiff to take it, and it 


is chereſore wrong for the other to 
tempt him, and velenti, Sc. and there- 
| fore 


Sr CC 4 N 
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Attion ſur le Caſe, {ur Aſfumpſit. 


fore ke ſhall not recover it back; but 


this has been determined otherwiſe. 
The caſe of money given to a ſolicitor 
to bribe a cuſtom-houſe officer, cited in 


Tomkins and Bernet, is againſt his own: 
agent, and therefore he cannot reco- 


5 Js Hard's Caſe. | 
- [Hill 8 Will. z. B. R.] 


+22 


ver. This caſe is likewiſe held of no 
authority, and many inſtances are 


 ſhewn of contrary determinations, 


1 Bro, Ch. 547. #ige allo Str. 915. 
2 Bur. 1005. 1 T. R. 2856. 


> [23] 


C in no caſe but 
£ where debt lies (a), therefore it lies not upon a wager, 
nor upon a mutual afſumpft, nor againſt the acceptor of a 


bill of exchange; for his acceptance is but a collateral en- 


gagement. But it lies againſt the drawer himſelf, for he 
was really a debtor by the receipt of the money, and debt 


would lie againſt him. 


Indebitatus aſ- 

ſumpſit will lie 

in no caſe but 

where debt lies. 

Hard. 485. 

1 Mod. 235, 

1 Lev. 298. 

1 Roll. Ahr. 597- 
2 Keb. 713,755, 


5 (a) In Bovey v. S 1 Ld. : uſe the expreſſion INDEBITATUS af . 
Raym. 69. the general propoſition in /umpft; and the above doctrine in 


this caſe- is expreſsly laid down and 


agreed to by the Court; and although 


It may appear to be weakened by the 
opinion of Lord Mansfield in Maſes v. 


M. Ferlan, 2 Bur. 1005, © that an ac- 


tion of afſump/it will lie in many caſes 


Hard's caſe ſeems to be confirmed in 
Walker v. Witter. Doug. Rep. 1. where 
debt was held to he on a foreign judg- 


ment, upon the ground that INDERI- 


TATUS af/ump/it would he upon ſuch a 
judgment; and Aſobunſt and Buller, 


where debt does lie, and in many where Juſtices, are there reported to have 
it does not,“ it is er we of obſerva- ſaid, wherever INDEBITATUS af- 


Chief Fuſtice.] 


INDEBITATUS. afumpfit verſus A. and B. and 


judgment verſus d. by default. B. pleaded payment, 
and iſſue thereupon. Et per Holt, No finding upon this 
iſſue can diſcharge A. for he has confeſſed the whole, 


5. Butcher ver/zs Andrews. 
| [Will. 3. B. R.] 


A® SUMPSIT, for that the defendars, in conſider- 


ation that the plaintiff at his requeſt would lend the 
defendant's ſon any ſum of money, and let him have any 
goods, ſo as the money lent and goods ſold exceeded not 
5 J. promiſed to pay him; and avers that he lent him 5 J. 


= money, and ſold him goods upon credit to the value of 


5 J. and declares alſo that the defendant was indebted to 
him for ſo much money mutuo dat & accommodat, to the 
ſon at the defendant's requeſt, c. Upon gon aſſumpſit, 

verdict 


tion, that the learned judge does not ſumpſit can be maintained, debt will he. 


1 f 


14. (Hill, g Will, z. 4 Ni6i Prius ar Guildhall, coram Holt 


No finding can 

diſcharge a man 
againſt a conſei- 
ſion by nient de- 
dire. 1 Saund, 
230. Cro. EI. 
701. Combs 37. 


Vide Record, | 
Page 732. 


Carth. 446. 
Aſſumpfit in 
conſideration 
that at his re- 
queſt he would 
lend the defend- 
ant's ſon any 
ſum, &c. not 
exceeding 5l. 
PlaintifF avers 
that he lent a 
greater ſum. 


| » defendant, the 


3 


x Vent. 153. 


| ation ſur le Caſe, ſur Aſſumpſit. 


3 Roll. Abr. 324 verdict pro quer. and 3 f given in damages. Upon 
tion in arreſt oſ judgment it was allowed, That the de- 


mo=- 


it he sg fendant could not be indebted for more than 5 J. for he 


not lie againſt 


B. for money engaged for no more; ſo that if the jury had given more, 


lent to A. at B's 
requeſt, becauſe 
the promiſe is 
collateral only. 
Cont. I Vent. 
311. ſed2 Vent. OVET a 
6. accord. 
arſi. 12, 13. 
2 Saund. 136. 
2 Lev. 119. 
- Poft. 25. Cro. 
Jac. 500. Comb. 
473. 8. C. 
Salk. I 5» 
It 213. 
Danv. Abr. 
1 pt. 27. 


allocatur ; for 


quod nota (a). 


24 ] 
e Record, 
Page 736. 


Aſſumpſit in 

con ſideration, 
plaintiff promiſ- 
ed to marry the 


promiſed to 
marry him, lies 
for the man as 
well as for the 
woman, becauſe 
mutual. 5 Mod. 
41 1. 8. bo 
Carth. 467. 

1 Roll. Abr. 22, 
77+ 2 Bulſt, 48. 
3 Cro. 323. 
Car. Rep. 
Dickenſon verſ. 
Holecroft. 

6 Mod. 172. 

2 Sid. 190 

1 Keb. 351. 3 Lev. 65. 2 Salk. 437, &c. 


woman it is. 


(3) The following points e. ve been 
decided reſpecting promiſes of mar- 
riage. Where the promiſe of the man 
was proved, and no actual promiſe of 
the woman, evidence of her carrying 
herſelf as conſenting and approving 
his promiſe, was held ſufficient. Hut- 
ten v. Manjell, 3 Salk. 16. If an in- 
fant and a perſon of age mutually pro- 


miſe, the infant, although net bound, 


for the money being lent to 
obliged as for a debt, and liable to an indebitatus, but to a 
ſpecial aſumpfit, as being but collaterally bound by his 

romiſe; for the ſame money cannot be lent to two, other- 
wiſe had the money been only delivered to the ſon at the 
father's requeſt, or only had and received by the ſon at the 
father's requeſt, for then the loan had been to the father; 


R. 
other Points. 


for the woman, but not for the man. 
1 Inſt. 204. F. N. B. 3. 205. Hob. 10. Sed non allocatur: 
For marriage is a conſideration on the man's fide ſufficient 
to raiſe an uſe ; and a man ſhall have an action for ſcan- 
dalous words per quod he loſt his marriage. Et per Holt 
C. J. The action is grounded upon the mutual promiles : 
If the woman's promiſe does not bind, the man's promiſe 
is but nudum pactum, and therefore it is actionable either 
on both ſides, or on neither ſide (5). 


miſe by the adult. 


it had been naught. Here the jury having given leſs than 
5 J. this was 1 75 to have helped the declaration. Sed non 

rſt, non conflat to the Court, but the de- 
fendant has paid 5 J. already, and that this is now claimed 
nd above. adly, That the declaration was naught; 


S. the defendant cannot be 


*. 


| (a) R. ace. 2 Wilſ, 141. Vide 3 Wilſ. 388. 2 Bl. Rep. 872. 


6. Harriſon verſus Cage & ux. 
Mich. 10 Will. 3. B. 


1 Ld. Raym. 386. S8. C. with 


F os SUMPSIT, for that in conſideration he had pro- 
miſed to marry the defendant, ſhe promiſed to marty 
him; and verdi& pro guer. Objected, that the woman 
may in ſuch cafes have an. action, but the man cannot; 
becauſe marriage is no advantage to the man, but to the 
And the writ Cau/a matrimonii prælocuti lay 


Vide Ro. 22. pl. 2. 


Caſes B. R. 214. Holt 456. 


may bring an action for breach of pro- 
Holt v. Ward. 2 
Str. 850, 937. Fitægib. 175, 275. 
Mutual promiſes to marry are not b 

the ſtatute of frauds neceſſary to be in 
writing. Cock v. Baker. 1 Str. 34. 
Promiſe not to marry any body elſe, 
when there is not a mutual agreement 
of intermarriage, is not obligatory. 
Lewe v. Peers. 4 Bar. 2225. 


- Aftion fur le Caſe, ſur Aſſumpſit. 5 


7. Palmer ver/us Stavely. 
[Paſch. 13 W. 3. B. R. Comyns 115. S. C. 
. Ec. - 


NDEBITATUS aſumpſit for money had and re- 
# ceived by the defendant for the plaintiff ad v/um of 
the defendant, and verdict upon non afſumpfit for the plain- 
tiff, And, upon motion in arreſt of judgment, the Court 
held, That theſe words, ad u/um of the defendant, ſhould 
be rejected, becauſe they are inſenfible and repugnant, 
and then the promiſe was for money had and received by 
the defendant for the plaintiff, which is well. Vide 1 Sid. 


306. 1 Med. 42. 2 Keb. 615. 1 Rol. 15.1. 20. 1 Com. 


Dig. 3d edit. 216. Action on the Caſe ſur Aſum. H. 3. 


8. Cutting verſar Williams. 
I Fill. 1 Ann. B. R. 2 Ld, Raym. 825. 11 Mod. 24-] 


A® SUM PSIT, and two ſeveral counts laid ; one was 
on a promiſſory note, and the plaintiff counted thereon 
as on a bill of rs upon the cuſtom of merchants. 
On non aſſumpſit, entire damages were given, and e 
accordingly. Upon a writ of error brought in this Court, 
it was held, 1ſt, That the plaintiff could not declare upon 
the promiſſory note as upon a bill of exchange : and as 
there could be no ſuch count or action, ſo there could be 
no ſuch damages. 2dly, That they could not reverſe the 
judgment in part, viz. as to the one count, and affirm as 
to the other; and denied Jacob and Millrs caſe. Hob. 6. 
(a). And took this difference, viz. Where the judgment 
is partly by the common law, and partly by ſtatute, it may 
be reverſed in part; for that which was a judgment at 
common law, will remain a judgment, and be complete 
without the other (5). Vide Cro. Car. 349. Cre. Jac. 424. 
Mo. 708. Aleyn. 74. 1 Rol. 775. 1 Keb. 232. 2 Keb. 506, 
235. Sty. 121, 125. 1 Vent. 27, 39. 2 Saund, 179. 


(a) R. acc. Cart, 235. 
(c) R. acc. Rep. B. R. temp. 


Hard. 50. Vid. Sir. 973. 
9. Meredith ver/us Short. 


{Paf. 1 Ann. B R. 2 Ld. Raym. 759. by the Name of Mere- 
TY dith verſus Chute, S. C.] W 


| 488 UMPSIT; declares, Whereas at the requeſt of 
<= the defendant, he hath delivered to the defendant 


a note given him by J. S. a third perſon, for 50 J. the de- 
| | fendant 


24 


1 Ld, Raym. 


Indebitatus al- 
ſumpſit ror mo- 
ney received by 
the defendant for 
the plaintiff ad 
uſum defendant, 
held well after 
verdict, Mod. 
Caſes 161, 309. 
Caſes B. R. 
510. S. C. 


Aſſumpfit on 
promiſſory note 
upon the cuſtom 
of merchants and 
held ill before 
the ſtatute. 
Judgment can- 
not be reverſed 
in part and af - 
firmed in part, 
unleſs where 
part is by com- 
mon law, and 
part by ſtatutes 
2 Danv. 457, 
Sc. Cro. Car. 
339. Cro. Jac. 
343. Far. 152, 
I $4» 8. C. 

1 Roll. Rep. 24. 
Alleyn 75. Holt 
273. Lilly Ent. 
227. See Stat. 
3 and 4 Ann. 
ch. 9s 


"L981 


Far. 12. Aſ- 
ſumpſit,in con- 
ſideration of the 
delivery of a 
note under]. S. “s 


bart VO 


3 


e 


= at 2 * 
2 * 


T3, Holt 3 Cro. 155, 170. contra. Vide St. 3 & 4 Ann, c. 9. 


Far. 143. called 
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2 ation fur le Caſe, fur Affumpſit 


hand for gol. fendant in conſideration thereof promiſed to pay him 50 }. 
— ogg * After verdict, moved in arreſt of judgment, That it is 
cauſe the note Not a gift but a delivery; and that the note was uſeleſs, 


was evidence of and of no value, becauſe it does not appear to be for 4 


Lew. 18. conſicderation. Holt, C. J. The delivery ſhall be intended 


Lutw. 148. : i * ; 
2 Saund. 136. abſolute and indefinite, and it is evidence of a debt, and 


2 Lau. 119. therefore the parting with it is a good conſideration; and 


12 he. though the, conſideration of this note was proved at the 


2 Salk. 123. trial, yet that was not neceſſary, as I conceive. Vide 


o 


34. S8. 4H 


10. Gould verfas Johnſon. 


Cal. 1 Ann. B. R. 2 Ld. Raym. 838. S. C. with another 


Point 3 Ld. Raym. Entries 5. ] 


geit 4222" 8. C. 4 SUMPSIT; and declares on a promiſe, in con- 
Booth and John- | | 
fon. Afſump- houſe ut hoſpites, and find them meat, drink, and all neceſ- 


gen chat e © Caries, to pay what was deſerved ; and ſays, That he did 


plaintiff would} receive them into his houſe, and did find them meat, 


receive A. Kc. drink, and all neceſſaries; and the defendant has not paid, 


is h f 1 = 3 1 — F 'T .* y- 
— Dy wy * e. Defendant demurred, becauſe it was not ſaid he re- 


find them meat, ceived them ut boſpites, which is a ſpecial receiving, as inn- 


ze. Averred, keepers do; and that a preciſe performance was neceſſary. 


that he did re- wp 8 P WS 
ceſve "ung and Er per Holt & Cur. This is a ſuſficient- performance; for 


. find them meat, the receiving here mentioned, is receiving them ut hoſpites, 


&. held ful and evidence of ſuch reception would well prove them to 
cient averment, >a% Yo Wh N | 41 ' . . ; 
without ut hof. be received ut Doſpites, And if they were received as ſer- 


kites; on de. vants, and not as gueſts, it ſhould have been pleaded on 


r, . the other ſide with a traverſe of their being received ut hoſ= 


55. 6 Mod. pites : A finding meat, drink, c. is a gueſting them, and 


227,29. Poph. muſt be fo intended, till the contrary be ſhewed. Theſe 


„ 57 caſes were cited on the other fide, and anſwered. 2 Cro. 


3 Poſt 45. Jenes 441. 2 Co. 245. Yelv. 175. (a). 
29. pl. 30. | | : "IF E | a 
e (a) Vide Str. 88, 2 Med. 24. Ray. 204. 


11. Herbert vers Borſtow. 
Trin. 2 Ann. B. R. 2 Ld. Raym. 895. S. C.] 


eee C4 SE; plaintiff declared, in conſideration that he had 
ing paid the va. paid and delivered to the defendant twenty pieces of 
lue, is a ale. hammered money, being twenty old ſhillings, at his re- 


Supra. 2 Salk. | K 
vine ing Nov cc. queſt, he the defendant promiſed to pay him 20 f. new 


Vide Record money. ObjeCted, The property is not altered; /ed non 
753. allocatur fora delivery, in conſideration of being paid the 
value, is a fale. | 


12. Coggs 


ſideration he would receive 4; B. and C. into his 


1 


3 - - . ” 


* 


n 


Aktion Tur le Cafe, fur Affumplit-. 


VVV 

12. Coggs verſus Bernard. 
2 Ann. B. R. Intrat. Hill. 1 Ann. Rot. 435. 2 
Raym. 909. 8. C. Comyns 133. 8. C.] 


Ins. 


C45. whereas the defendant afimpſt to take up 2 


hogihead of brandy in a cellar in D. and ſafely to lay 
it down in another cellar; that he fan negligenter laid and 
put it down in another cellar, that for want of care the caſk 
was ſtaved, and ſo, much brandy. was loſt, Objected, in 
arreſt of judgment, 'That there is no conſideration ; for 
the defendant is not to have a reward, and it does not ap- 
pear he is a common carrier, or porter, ſo as to be en- 
titled to a reward; he is only to have his labour for his 
pains, ſo that this is nudum pactum without conſideration. 
But by Holt C. J. If the agreement had been only execu- 
tory, as that he aſſumed to carry it, and did not, no action 
would have lain. Like the caſe of 11 H. 4. 33. Action, 
for that he promiſed to build him a/houſe by ſuch a day, 
and did not; adjutlged it lay not in that caſe; but here he 
was actually entered upon the thing according to his pro- 
miſe, and therefore having miſcarried, he is liable to an 
action: for it is a deceit upon the plaintiff, who truſted 
him, and that is the cauſe of action; for though he was 
not bound to enter upon the truſt, yet if he does enter up- 
on it, he muſt take care not to miſcarry, at leaſt by miſ- 
management of his own. Aliter perhaps, if a drunken 
man had run upon him in the ſtreet, and thrown down the 
caſk, or one had privately pierced it, becauſe he had no 
reward. It is indeed held in Yelv. 128. That if H. deli- 
ver goods to A. and in conſideration thereof he promiſe to 
re- deliver them, that yet no action will lie for not, re-delt- 
vering them; but that reſolution is not law, and was al- 
ways grumbled at: And 2 Cro. 667. where money was de- 
livered to pay over fine mora, is contrary; for though the 
pay has no benefit, yet if he takes the truſt upon him, 
e is bound to perform it. Vide 3 H. 6. 26. (a) Dr. & 
Stud. 129. Owen 141. Keb. 160, Judgment pro quer. per 
totum Cur. | 815 * 1 | 


(a 
2 the whole law of bailment be- 
ing there laid down. Vid. H. Bl. Rep. 


; Vor. I. a 


Ld: 


giſt. 
dertake to do a 


Page 735. 


Aſſumpfit to 
take up T hogſs 
head of brandy 


in one cellar, : 
and lay it down 


in another. 
Breach, that tam - 
negligenter he 
put it down in 
the latter, chat 
it was ſtaved, 

If H. une 


thing without 
hire, no action 
lies for the non- 
feaſance : But 
if h- enters up- 
on the doing ity 
action lies for a 
misfeaſance, if 
through his own 
neglect or miſ- 
management, 
becauſe it is a 
deceit z but not 
if by mere acci- 
dent. Keiw 50, 
78. 1 Roll, 
Abr. 91. pl. 16. 
2 H. 4. 34. 

19 H. 6. 49. 
20 H. 6. 34. 
Br. Action ſur 
le Caſe, 40, 72. 

H. 6. 36. 

. . Br. Ac 4 
tion ſur Caſe 7. 
8. © 3 Salk, 
11, 268, Holt 


13, 131, 528. 


See the Report in Ld. Ray- 1 58. Fones's Law of Bailment, per to- 
tum, Eijee v. Gatward, 5 T. Ry 151, 


26 


* * 


Indebitatus aſ- 
ſumpfit, & in 
conſideratione 

| Inde ſuper ſe aſ- 
ſumpſit, with - 
out laying def. 


aſſumpfit; held 


well after judg- 


ment by defaul:. 


Poſt. 66 3. 1 Sid. 
: 246. Raym. 
123. 


11 


Indebitatus aſ- 
ſumpfit. Ad- 
mini{trator 
makes attorney 
to receive the 
inteſtate's debts; 
a will appearing, 
the jerters of ad- 


miniſtration are 


repeaied, Exe- 
cutor may bring 
indebitatus aſ- 
ſumpſit againſt 
the attorney for 
money received 
to his uſe, quia 
adminiſtration 
void. Mod. 
Cafe3 151, 167, 
309. 21d 
Raym. 1216. 


13. Shore. verſus Brown. 


T defendant being indebted to him in 20/. for goods 
ſold, in con 


NDEBITATUS affumpfit, and declares," That the 
atione inde ſuper ſe afſumpſit : After judg- 


* 


% 


ment by default, a writ of error was brought, and now this 
exception was taken, That it is not ſaid the defendant pro- 


miſed, ſo it might be a ſtranger. Et per 


Cur. It cannot 


be ſuppofed a ſtranger promiſed, or that the plaintiff pro- 


miſed himſelf, there is no body to promiſe upon this re- 


cord but the defendant ; aliter perhaps, if three perſons 
had been mentioned in the record, for it might be then 


uncertain to which the promiſe was applicable. Et per 
Gould J. There is alſo a difference between a collateral 
promiſe and a promiſe by 
caſe, the law which raiſes 


913. Ney 50. 1 Lev. 164 (a). 
(a) Vide 5 Med. 305. 


14. Jacob verſus Allen, 
[Mich. 2 Ann. At Guild-Hall, coram Trevor Chief Tuftice.] 


FADEBI TATUS afſumpfit for money had and re- 
ceived to his uſe ; upon evidence, the caſe fell out 


thus: H. having letters of adminiſtration, appointed the 
defendant by letter of attorney to receive money owing to 


3 of law; in the latter 
e promiſe applies it. 3 Cro. 


the inteſtate, who accordingly received the ſame, and paid 


it to the adminiſtrator; afterwards a will appearing, the 
letters of adminiſtration were called in and repealed by ei- 


tation, and now the executor brought an indebitatus af- 


ſumpft againſt the defendant for money had and received 


to the uſe of the plaintiff. Objected, 1ſt, That the de- 


fendant acting only as attorney for him that was in fat 


adminiſtrator, it was the receipt of the adminiſtrator, and 


not of the defendant. 2dly, That it ought to be a ſpecial. 


z/umpſit, and not a general zndebitatus ; for the money be- 
ing received by ſpecial authority, and that expreſsly to the 
uſe of another, this expreſs intent ſuſpends and hinders 
the operation of law, and the railing of an implied con- 
tract to a third perſon : Sed non allocatur; for the admi- 
niſtration was merely void, and conſequently the adminiſ- 
trator could give no authority, and ſo the attorney acted 
without authority; and then there is nothing to hinder the 

= ; railing 


railing an implied contract, and c 


n ſur le Caſe, ſur Aſſumpſit. 
harging the d@endant 
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(a) R. contra, Ld. Raym. 1210. 
Semblecontra, 4 Bur. 1984. Lord Man/. 
feld there expreſſed his difſent to this 
caſe, and his approbation of the caſe 
in Lord Raymond. Semble contra, Cow. 


3 Term. Rep. 1 25. it was ruled, that 


the defendant was diſcharged by pay- 
ment to à perſon, claiming as executor 
under a forged will whereof probate 


** | ww. had been granted. 
15. Birkmyr ver/us Darnell. 


[Mich. 3 Ann. B. 
| Raym. 1085. S. C.] 


DAAD That in conſideration the plaintiff: 
| | 248. S. C. by 


Vuould deliver his gelding to 4. the defendant pro- 
miſed that A. ſhould re-deliver him ſafe ; and evidence 
Was, that the defendant undertook that A. ſhould re- de- 
liver him ſafe; and this was held a collateral undertaking 
for another: For where the undertaker comes in aid only 
to procure a credit to the party, in that caſe there is a re- 
medy againſt both, and both are anſwerable according to 
their diſtinct engagements; but where the whole credit is 
given to the undertaker, ſo that the other party is but as 
his ſervant, and there is no remedy againſt him, this is not 
a collateral undertaking; but it is otherwiſe in the princi- 
pal caſe, for the plaintiff may maintain detinue upon the 
bailment, againſt the original hirer, as well as an a/umpfit 
upon the promiſe againſt this defendant. This was upon 
| a cafe ſtated at the trial for the opinion of the Court; 
judgment was piven for the defendant (5). 8 | 
Et per Cur. If two come to a ſhop, and one buys, and 
the other, to gain him credit, promiſes the ſeller, if he does 
not pay you, I will; this is a collateral undertaking, and 
void without writing, by the ſtatute of frauds : But if he 
ſays, Let him have the goods, I will be your paymaſter, or I 
will ſee you paid, this is an undertaking as for himſelf, and 
he ſhall be intended to be the very buyer, and the other 
to act but as his ſervant. 


R. Intr. Paſ. 3 Ann. Rot. 64. 2 * 


6 Mod. Caſes . 


name of Bour 
Kamire ver. 
Abt. 14 
Where the de- 
ſendant comes 
only in aid of 
another, ſo that 
there is a reme- 
dy againft both, 
it is a collateral 
promiſe, and 
void by the ſta- 
tute of frauds : ' 


Otnerwiſe where 


the whole credit 
is given to the 
defendant. 


[28] 
2 Roll. Abr. 
738. pl 1. 1 
Roll. Abr. 27, 
32. 1 Roll. Rep. 
275, 6. Cro. | 
Jac. 386. S. C. 
3 Bulſt. 94. 
3 Salk. 15. S. C. 


Holt 606. 1 Danv. Abr. 68.1 Roll. Abr. 30. Noy 11. Cro. 
Jac. 500. Vent. 43, 268, 293, 311. Ante 23. pl. 5. 


(5) Vid. 2 Will. 94. 1 Wilſ. 305. 
3 Lev. 363. Cowp, 227. Pur, 1886. 
2 T. R. 80. H. Fl. 120. Com. action 
upon aut, F. 3. 3d edit. iſt vol. 
P- 210, note a. from all the authorities 


it appears, conformably to the doQrine 
in this caſe, that if the perſon for 
whoſe aſe. the goods, &c. are furniſh- 
ed, is liable at all, any other perſon's 


promiſe is void, except in writing. 
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Wy Attion ſur le Caſe, ſur Aſſumpſit. 


e ee 
[Mich, 3 Ann. B. R. 2 Ld, Raym. 1101. called Green 


_ werſus Crane] 


* 


ee, P LAIN TIEF declared as enecutor on a promiſe to the 
eee d teſtator. De fendant pleads non aſſumpſit infra ſex an- 
«0 38 nes; and upon the trial o the iſſue it appeared, that there 
ftarute of limi- was a new promiſe made within fix years; but it was 
tations pleaded, à promiſe made to the plaintiff himſelf, and not to the 


and held that a | 
promiſe to the teſtator. Ez per Cur. He ſhould have declared accord- 


ex: cutor within ingly (a). OM 


ſix years could 75 


not b. given in evidence. Mod. Caff 151, 1615 309. 


a) To a ſuit by executors on pro- ſelves. Executors of the Duke of Marl- 
—_ the teſtator, the ſtatute of limi- Gorough v. Widmore, 2 Str. 890. 
tations was pleaded, and the plaintiffs - Fitzg. 193. but it is now uſual to add 
had liberty to amend, by laying the a ſet of counts on promiſes to the exe- 
promiſe to have been made to them- cutor, ' © © 


Leal. 5 Ann. B. R 


| Aﬀumpft, in HE ſheriff takes goods in execution upon a Feri facias; 


confideration the 1 a ſtranger promiſes to the officer to pay him the debt 
officer would re- | | | 


Kore goods taken in Conſideration he would reſtore them. Upon demurrer 
on fieri facias, to this was argued, and compared to a conſideration of ſuffer- 


a eto >; © ing a priſoner to eſcape, Sed Cur. contra, by the capias 
Hig 10 Co. be is to take and keep in /a/va ciſlodia, and to give liberty 
102. Cro. EI. is contrary to the writ, but that is now to raiſe the money, 
190, 1 . — 1 5 - 
> Bull. 2:4. and the ſheriff upon a Feri facias may ſell the goods, and 
2 Roll, Abr. this is no more in effect. | | Led | 


291s 2 Wilſon 308. 


18, Haſſer ver/us Wallis. 

Hail. 6 Ann. B. R.] 
A. tharries B. TH plaintiff being a feme ſole married the defendant 
3 ih _ Wallis, who. was in truth married to another woman: 
ceives the rent N allis made a leaſe of the wife's land, reſerving rent, and 
of her land from received the rents from the tenants. Upon this the plain- 
RN 1b g. tiff diſcovering the former marriage, brought an indebitatus 
might bring in- MHunigſit againft Wallis for ſo much money received to her 
debiratusafſump- ufe. And after verdict on non afſſumpſit, it was objected, 
_ S on e that Wallis having no right to receive, the tenant was not 
vie. _ diſcharged, and therefore an action lay againſt the tenant, 
95 5 who 


_ 4 95 - r 8 
Action ſur le Caſe, ſur Aſſumpſit. 


who has his remedy oyer againſt Wallis. | But the-Court | 
held Wallis was viſibly a huſband, and the tenant diſ- 


ay 
— 5 * 
| 
f * 
» 1 gf 4 * 


charged; at leaſt that the recovery againſt Walls in this 
action would diſcharge the tenant, for this would be a ſa- 


tisfaQion to the leſſor (a). x 
(a) The action for money had and 
received has been very much encou- 


1 the Courts. 
oſes v. Magferlan, (2 Bur. 1005.) The 


plaintiff had indorſed to the defendant 
four promiſſory notes of 30 5. each, to 


be recovered againſt the drawer. The 
defendant agreed that he ſhould-not be 
liable to the payment of the money, 
and afterwards ſued him for and reco- 


vered it in the Court of Conſcience ;- 


and it was ruled that the plaintiff 
might recover it back in this action. 
Lord Mansfield ſaid in that caſe, This 


kind of equitable action to recover 


back money which ought not in juſtice 
to be kept, is very beneficial, and there- 
fore much encouraged. It lies only 
for money which, ex quo FF bono, the 
defendant ought to refund; it does not 
lie for money paid by the plaintiff, 
which is ciel 

int of honour and honeſty, although 
it could not have been recovered from 
him by any courſe of law; as in pay- 
ment of a debt barred by the ſtatute of 


limitations, or contracted during his in- 


fancy, or to the extent of principal and 
intereſt upon an uſurious contract, or 
for money fairly loſt at play, becauſe 
in all theſe caſes the deſendant may 
retain it with a ſafe conſcience, though 


by poſitive law he was barred from re- 


covering ; but it lies for money paid 


by miſtake, or upon a conſideration 
which happens to fail, or for money 


got through impoſition (expreſs or im- 
- Plied) or extortion; or oppreſſion, or 
an undue advantage taken of the plain- 
tiff 's fityation, contrary. to laws made 


for the protection of perſons under 


thoſe circymſtances. In one word, 
the git of this kind of action is, that 
the defendant, ypon the circumſtances 
of the caſe, is obliged, by the ties of 

natural juſtice and equity, to refund 
the money.— In the caſe of Durcb v. 


Warren, in C. B. cited in the laſt- men 
tioned caſe, the defendant, on pay- 
9 D 


In the caſe of 


of him as payable in 


ment of a ſum of money by the plain- 
tiff, agreed to transfer certain ſtock at 
a given time, Which he refuſed to do; 
and an action for money had and re- 
ceived being brought, and damages be- 
ing given to the amount of the value 


of the ſtock when it Thould have been 


transferred, (which was leſs than the 


money paid, ) the Court held the ac- 
tion and recovery right, and ſaid, that 


the extending theſe actions depends on 
the notion of fraud. If one man takes 


another's money to do a thing, and re- 
Fuſes to do it, it is a fraud; and it is 


at the election of the party injured ei - 
ther to affirm the agreement by bring- 
ing an action for the non-performance 
of it, or to diſaffirm the agreement as 


Initio, by reaſon of the fraud, and bring 


an action for money had and receiv- 
ed to his uſe. Agreeably to theſe prin- 
ciples it has been decided, that afſump- 


fit for money had and received lies 


againſt a perſon receiving the fees or 
profits of an office. under pretence of 
title, 2 Mod. 260. 2 Jon. 126. 2 Lev. 
245.--againſt a ſheriff for money levied 
on an execution, Comb. 430.,—againft 
the aſſignees of a bankrupt by a perſon 
who had paid them a debt, having a 

right to ſet off money due from the * 
bankrupt on an inſurance made by him 
under a commiſſion del credere, and 
which he had paid his principal, Grove 
v. Dubois, 1 Term Rep. 112. Bixe v. 
Dickfon, 1 T. R. 281.—upon the com. 
miſſioners order of dividend, Brown v. 
Bullen, Doug. 407. --torecover back the 


conſideration of an annuity which be». 


came void for want of regiſtry, Shove 
v. Webb, 1 T. R. 732. or money paid 
under the authority of an illegal court, 
(the High Commiſſion Court before 
the Revolution,) Newdigate v. Davy, 


1 Ld. Raym. 742. or levied by a jufſ- 


tice's warrant on a conviction which 
was afterwards quaſhed, Feltham v. ., 
Terry, Bull. NM. P. 131.—for money © 
paid to an auctioneer as a depoſit = 


3 
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the ſale of an eſtate when the title was 
deſective, Borough v. Shimner,” 5 Bur. 
2639.—0r if the eſtate does not corre - 
ſpond with the deſcription given of it 
dy a printed particular, v. 

Cre, before Lord, Kenyon at niſi 
pris, MS.—for money paid on a 
conditional ſale, which was reſcinded, 


Towers. v. Barret, 1 Term Rep. 133.— 


when a purchaſe is made, if the money 


is paid, and the thing contracted for 


not delivered, anon. 1 Str. 407.— for 


return of premium upon a policy of 


aſſurance, when the riſk never com- 
menced, Steven/on v. Snow, 3 Bur. 
1237. 2 Bl. 315.--againſta nurſe, who, 
upon the death of a perſon the attend- 
ed, embezzled his money, Whip v. 


Themas, Bull, N. P. 130.—againſt a 


perſon to whom goods were pledged, 
and who refuſed to deliver them with- 
cout pay ment of more than was due for 
the money overpaid, 4/ley v. Reynolds, 


2 Str. 916. — for money paid to offi- 
cers of the revenue, who ſeized goods 
as not having permit, when in fact 


they had, and refuſed to deliver them 


without payment of ſuch money, Ir 
wing. v. Wilfen, 4 Term Rep. 485.—for. 


money paid to a lottery-office-keeper 
for an illegal inſurance,” Jaques v. 
Golightly,- 2 Bl. 1073. Jaques v. Wi- 
thy, H. Black. 65.—for money of the 
plaintiff's expended by his clerk with- 


out his privity in ſuch illegal inſurances, 


Clarke. v. Sbec, Coxup. 197. —by the 
aſſignees of a bankrupt againſt a plain- 


tiff at whoſe ſuit money was levied on 
an execution after the act of bank- 


ruptcy, Kitchen v. Campbell, 3 Wil. 


304.— by the drawers of a bill of ex- 


change for money paid by their friend 
or agent ſor their honor, on failure of 
the acceptors to whom it had been re- 
| mitted with an indorſement, directing 

them to credit it to 4. (who was their 
debtor,) and afterwards diſcounted by 
the defendants on a forged indorſement 
of it-by the acceptor's clerk, (the ne- 
gotiabllity being reſtrained by the ſpe- 
cial indorſement,) Archer v. The 
Bank of England, Doug. 637.— for 
money paid to induce a creditor to ſign 
2 bankrupt's certificate, Smith and 
Bromley, Dong. 697. in notts ;—againſt 


a perſon who got poſſeſſion of a maf- 
querade ticket belonging to another, 
on the preſumption that he had ſold 
it; (the defendant having notice of the 
nature of the demand, ) Langebamp v. 
Kenny, Doug. 137. [In that caſe 


Lord Mansfield obſerved, that great 


benefit ariſes from a liberal extention 
of this action, becauſe the charge and 
defence are both governed by the true 

equity and conſcience of the caſe, but 


it muſt not be carried beyond its pro- 


of the plaintiff, and at A. “s requeſt 


marked off the amount due from A. to 
the plaintiff in the aceount of what was 
due from him to 4. and gave the 
. a note which was not paid, 


Ward v. Evans, poſt. 442. 2 Ld. 


Raym. 928. Compns 138. —by. the S 
fide bearer of a note made payable to 
bearer, Grant v. Vaughan, 3 Bur. 
1525,—by the indor/ee of a bill of ex- 
change, who received a navy bill af- ; 
ſigned to the drawee as ſecurity to the 


plaintiff till the bill of exchange was 


accepted, and depoſited it with the 


drawee, who received the money upon 


_ the navy bill, and did not pay the bill 
of exchange, Pierſen v. Dunlop, Comp. 
571.—by the owners of a veſſel for 
fees unduly paid by the maſter to a 
cuſtom-houſe officer, Stevenſon v. Mor- 
timer, Coop. 805, An information 
for money had and received to the 
king's uſe held to lie againſt a'perſon 
who had received a drawback on goods 


not entitled to it, Attorney General v. 
Pany, Compns 481, | py 


In the following caſes the action 
for money had and received has been 


held not to lie: 

Where the defendant has entered 
into articles to account; Halſtrode v. 
Gilborne, 2 Str. 1025. —againſt a ſure- 


ty for the payment of an annuĩty which 
was void for want of regiſtry ; Shatton 


v. Raftall, 2 Term Rep. 366.—azainſt 
the Treaſurer of the Navy, who had 


paid _— to a perſon having probate 
of a forge 


ful adminiſtrator; Allen v. Dundas, 
Term Rep. 125.—by a lottery-office- + 
| Keeper againſt a pcrſon to whom be 


rlimits] ; —where the defendant be. 
ing a debtor of A. who was a debtor ' 
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will, at the ſuit of the right- 


- 
1 * 


had paid moneyupon illegal inſurances; 
Browning v. Marit, Cowp. 790.—up- 
on a 8 that a horſe exchanged 
by the defendant for one of the plain- 
riff was ſound when it was not, to re- 
cover money given on the exchange; 

Power v. Walls, Coop. $19, —where 


the defendant ſold the hint a — | 
to take them 


of horſes, and undertoo | 
back in a given time, they were re- 
turned, * another pair taken, without 
any new agreement, which were alſo 
returned, and a third pair taken, and 
plaintiff having offered to return theſe, 


the defendant refuſed to receive them; 
note payable on demand, to pay the 


Weſton v. Downes, Doug, 23. [In that 
ale Lord Mansfield fad he was a great 
end to this action, and vi | 
etching, left he ſhould 
where there is a ſpecial contract, the 
defendant ought to have notice by the 
declaration that he ſued upon it. 
Where the defendant had impounded 


was not for. 


the plaintiff's cattle, damage /tazant, 


and the plaintiff had paid the money 
charged, and then brought this action 
to try the right; Lindon v. Hooper, 
Coup. 

funds; Nightingale v. Deviſme, 5 Bur. 
_ 250g. 2 Bl, 684,—where a ſervant 


found bank notes, and ſhewed them 


to her maſter, who ſaid they were not 
his property, but refufed to deliver 
them up; Noyes v. Price, Eſpinaſſe's Dig. 


99.—againſt an officer of the revenue 
for duty erroneouſly-paid by the plain- 


tiff, which the defendant had. paid 


over; Greenaway v. Hurd, 4 Term Rep. 


19. Heyling ver/us Haſtings. - 


Aktion ſur le Caſe, ſur Aſfumpſit. 


a 53 .— for an over · pa went to ſuch of- 
ficer; Whitbread. v. rookſbank, Coæop. 
endanger it: 


414.—to recover ſtock in the 


bein 


— 
B 7 hey 


+ 28 


66, — for the premium paid on a void 
inſurance, after the.riſk inſured againſt 
was over; Lowry v. Bourdieu, Doug. 
467. for premium paid on a void re- 


aſſurance, though the loſs inſured 


againſt happened; Andre v. Fleacher, 
2 Term Rep. 161. — by the drawee of a 
forged bill againſt an innocent indorſee 
to whom he had paid the amount; Price 
v. Neal, 3 Bur. 1354. —on an agree- 
ment in conſideration of the plaintiff 
advancing 45 J. to the defendant to 
buy goods with, on the defendant's 


lender the profits on a re- ſale, the 


plaintiff having the ſame day demand- 


ed payment of the note, and the goods 
being aſterwards ſold with a profit of 


5 J. ; Feftons v. Brookes'Cowp. 793. 


y executors whoſe eee. borrowed 
money on a prohibited re/pordentia 
nt which * had — 1 to re- 
cover it back ; un v. Stokes, 4 Term | 
trained goods of 4. and agreed to de- 
liver them to B. on his promiſe 3 
the rent; Leery v. Goodjon, 4 Term 


Rep. 687 againſt a carrier for mone 
i goods 


paid for booking and carrying 

which he had loſt, but for which he 
was not anſwerable on account of their 
fraudulently entered; Clay v. 
Willan, H. Bl. 298. In this action the 
plaintiff can only recover what remains 
after deducting all juſt . allowances ;' 
Dale v. Soller, 4 Bur. 2133. | 


[29] 


[Hill. 10 Will. 3. B. R. 1 Ld. Raym. 421. Comyns 54. S. C. 1 


' JNDEBITA TUS 


due to the teſtator. Defendant pleads non aſſumpſit in- 
fra ſex annot: evidence was, that the goods were ſold above 


afſumpſit; by an executor for a debt canb. 470. 


5 Mod. 429. 
Conditional pro- 
miſe prevents tbe 


ſix years ago, and that the defendant, after the ſix years, operation of the 
being requeſted to pay, denied that he bought the goods; "tute of limica» 


but further ſaid, Prove it, and I will pay you. This pro- 


U bring it 


miſe, thoygh conditional, ſh 
* 9 4 


tions, as much as 
3 expreſs... Caſes 
back within the B. R. 223. 8. C. 


— 


warns 
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29 Action ſur le Caſe, fur Aſſumpſit. 


ſtatute; for the defendant waiyes the benefit of the act as 
müch as by an expreſs promiſe (a). © 
N. B. Holt reſerved this for a caſe, and it wag argued, 


and after the advice of the other judges was taken, he de- 
livered it as the reſolution. of ten of the judges, That if the 
. executor proved the delivery of the goods at any time, this pro- 


4s miſe would. be ſufficient to bring the caſe out of the fatute of 


limitations, and the executor here having proved the delivery, 


judgment fuit done pour le plaintiff. = 


() Au acknowledgment of the debt 
within ſix years will take the caſe out 
of the ſtatute; Tea v. Fouraker, 2 Bur. 
rogg — or ſaying, you know IT had 
not any of the money myſelf, but l am 


willing to pay you half of it; Tea Bart. 


v. , Bull. M P. 149. (This ſeems to 
be the caſe reported by Bur. 1099. but 
not ſo particularly). In Bland v. 


Haſelrig, 2 Ventr. 15 1. it was held, 
that the acknowledgment or promiſe 
of one out of ſeveral who were jointly 


indebted, did not prevent the opera- 


tion of the ſtatute in favour of the reſt; 


but in Whitcomb v. Whiting, Doug. 


miſſory note, payment of intereſt by 
one within ſix vears bound the others. 
Inſerting an advertiſement in a ne wei- 
8 wh that all perſons having any 
debts owing to them, ſhall be paid at 4 
certain time and place, bas been held 
ſafficient to revive the right, Andrews 
v. Brown, Eq. Ca. ab. Jog. In Lloyd 
v. Maund, 2 Term Rep. 760. it was 
ruled, that what is an acknowledgment 
. to be left to the jury; and a 
judge having nonſuited the plaintiff 
upon his own opinion, that a certain 
letter wrote by the defendant was in- 
ſofficient, a new trial was granted. 


had executed a joint and ſeveral pro- 


i 


651. it was decided, that where four Yide Cowp. 548. Prec. Ch. 385, 


20. Roe verſus Haugh. 
| 5 I ̃',aſ. 9 Will. 3. in Cam. Scacc.I 
> Was indebted to B. and C. in confideratione quad B. 


conſideration 


chat the plaintiff © © accipere vellet ipſum C. fore debitorem ipſius B. pro vi- 


would accept C. ginti libris debit. eidem B. per A. in vice & loco ejuſdem A. 
wo be his dedtor ſuper ſe. a/ſiumpſit, Er eidem B. promifit, quod ipſe eaſdem 201. 
him from A. in idem B. ſolvere vellet, Whereupon B.'s executor brought 
loco A. Aver- an aſſumpſit verſus C. averring that B. accepted him fore 
RE. fore debitorem ipfus B. withaut ſaying that A. was diſcharged ; 
. and on non afſumpſit, verdict, and judgment pro quer. and 
Adjudged good 3 athrmed in Cam. Scaccar. where they held, it 
1 ing after verdict they ought to do what they could to 
avermentthatA. help it, and therefore 45 would not take it as a promiſe 


was diſcharged. only on the part of C. becauſe as ſuch it could nat bind, 


Ante 25. a2 Mod. 


Caſ. 27. Hob. except A. was diſcharged; but they conſtrued it as a mu- 


216. 1 vent. 6. tual promiſe, viz. That C. promiſed B. to pay the debt, 


Cro. 619. ; 
aym. 302. 


and B. promiſed in cogſderatiane inde to diſcharge A. By 


1 which means, if B. ſues A. he ſubjects himſelf to an ac- 


PS . 


* 


It was affirmed by the opinion of four judges againſt. 


three, viz. Treby, Lechmere, Nevil, and Powys, to affirm;. 
and Ward, Powell, and Blencoe, to reverſe, oe 


L 


Actions Popular, 


Kirkham ver/us Wheeley. 


[Trin. 7 Will. 3, B. R. 1 Ld. Raym. 27. S. C. but the Opi- 
2  pionthe other Way. Res 
| AE TION. qui tam, &c. defendant pleaded he was an 
| attorney of the Common Pleas, and that attornies de 
C. B. have time out of mind not been ſuable elſewhere ; to 
which it was demurred. 1ſt, Becauſe the plea is nega- 
tive, and no juriſdiction given to any other court, 2dly, 
| Becauſe here is no full defence, but venit & dicit. 3dly, 
_ Becauſe the king is party, and has privilege to ſue 
where he pleaſes. Curia; As to the negative, it is well 
enough in this caſe, for the privilege is not triable per pas, 
nor traverſable; but it is a matter in law, and we take no- 
tice they have a juriſdiction. 2dly, Venit & dicit is ſuffi- 
cient without defence. Vide 14 H. 6. 13, 19.  3dly, The 
informer is not entitled to ſue where he pleaſes, though 
the king is, and this is the informer's ſuit; for if he die, , 
there is an end of the ſuit, and the king is not entitled till 
recovery. Proſecutors qui tam are looked upon as com- 
mon informers (). VUA 2 
Neta ; Where a ſtatute gives a penalty to a ſtranger, 
and he ſues, he is a common informer, and ſhall pay coſts 
upon the 18 Eliz. but where the ſtatute gives it to the 
party grieved, he is not a common informer, nor liable to 
| „ ts 
coſts of a non prof. at the ſuit of another 


Action qui tam 
will not lie agaĩnſt 
attorney of C. B. 
in any other 
court. Poſt. 543. 
S. C. Combs, 
319. 3 Saiks 
282, Caſes B. R. 
74. ILut. 193. 
Cro. Car, 10. N 
Cro. El. 138. 
3 Lev. 398. . 
3 In. 194. 

1 Leon. 119. 


Cro, El. 645» 


(a) An action g. t. is the ſuit of the 


informer, not of the king; Lut. 196. 
A plaintiff gui tam may be nonſuited; 
Leu. 398. Sav. 56, Upon ſuch non- 
ſuir the defendant is entitled to coſts 
againſt him; Wilkinſon, g. t. v. Allot, 
Cowp. 366. The Court will not in a 


penal action ſtay proceedings until 


v. Johnſon, Cowp. 744+ 


plaintiff, are paid; Engliſh, g. f. v. 
Cox, Cowp. 322. nor upon affidavit 
that a former action was brought for 
the ſame offence, which the defendant 
had leave to compound; the fact muſt 
be ſpecially pleaded; Harrington, q t. 
Proceedings 

Will 
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_ Adions Popular. 1 


pay coſts within the 18 Ela, 1 Anderſon 116. 3 C. 
. a ee 


Nora. In popular actions the defendant cannot plead ſeveral pleas. Caſes 
Temp. Ld. Hardwicke 262. 2 Stran. 1044. „ 


will be ſtayed on motion until the to pay 5 I. into court generally ; Stock 


plaintiff gives notice of his place of 


abode, and, if he is out of the realm, 
ſecurity for coſts; Yal v. Green. Str. 
697. Actions on penal ſtatutes are 
expreſsly excepted in ſtat. 4 Anne, ch. 
16. which allows double pleading; and 
it has been accordingly adjudged, that 


in them the defendant cannot plead 


double; Heyrick v. Fofter, 4 7. R. 


701. A plea of another action com- 
menced the ſame term muſt ſet forth 


that it was commenced prior ; Combe 
v. Pitt, 3 Bur. 1423. 1 Bl, 437. In- 
ſormations on penal ſtatutes are ex- 
cepted in the ſtatutes of amendment; 
but there is no difference between ci- 
vil and penal actions with reſpect to 


amendments at common law; Baldwin 


v. , Bunb. 49. Brooke v. Day, 
Banb. 336. Eagell v. Decker, Buns. 
252, Wynne v. Middleton, Str. 1227. 


1 Wi. 256. Bonfield, 9. t. v. Milner, 


2 Bur. 1098, Mace v. Lovett, 5 Bur. 
2833. Richards v. Brown, Doug. 113. 
The Court will not ſet aſide a judg- 
ment of zo prof; regularly obtained 
againſt a mere common informer ſuing 
for puniſhment ; but it might be other- 
wiſe, if the party really injured ſued 


for juſtice and reparation; 1 Bur. 401. 


Where a g. f. action has been depend- 


ing four years, an amendmeat will not 


be permitted though all is in paper; 
Goff v. Popplewell, 2 T. R. 707. In 
a popular action on two counts for two 
5 4, penalties, the defendant had leave 


v. Eagle, 2 Bl. Rep. 1052. If there 
appears reaſon to ſuſpect that the action 
is brought merely tor the ſake of the 


iſſue - money, that will be ordered to be 


paid into court to abide the event of 
the ſuit; Parker, 9. t. v. Macfarlan, 
3 7 R. 137. The defendant may 
ave niſi prius by proviſo; 2 Leon. 110. 
A Quaker's evidence is admiſſable in 
a penal action; Atch:/on v. Everett, 
Cowp. 382. If the 2. r. informer die 
after verdict, his executor or admini- 


- ftrator ſhall have judgment for his moĩ- 


ety; Hard. 161. if he dies after judg- 
ment, and his death is ſouggeſted on 
the roll; Com. Dig. Action upon Stat. 
E. 2. New trial may be granted for 
the miſtake or miſdirection of the 
judge, but not for che wrong conclu- 
ſion of the jury after verdict for the 
defendant; Wilkn v. Raſtall, 4 T7. R. 

753. If the action is for ſeveral pe- 
nalties, and the jury give a verdict ge- 
nerally for one, which the plaintiff ap- 
plies to a particular count, and that 
cannot be ſupported, he cannot after- 


- wards apply it to another which is good 


and ſufficiently ſupported by evidence: 
Holloway, g. t. 8 3% . 
448. The defendant in a g. r. action 
cannot be diſcharged upon ſurrender- 
ng his effects under the Lord's act; 
arl, g. t. v. Hawkins, 3 Bar. 1322, 
1 Bl. 372. The defendant cannot be 
taken in execution on a Sanday; Rex 
v. Myers, 1 T. R. 265. 1 


| {a) R, Acc. Coop. 366. BI. Rep. 373. 
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Admiratty. 


1. Opy verſus Child & al. 
[Pa 3 W. & M. B. R.) 


1p 4 R D, attorney-general, moved for a prohibition to 
the Court of Admiralty, in a ſuit there for mariners 


wages, upon a ſuggeſtion of a contract made for them at 
land e — That for convenience of ſeamen, 
the Admiralty had been allowed to hold plea for mariners 
wages; but yet with this limitation, that if there be 
any ſpecial agreement by which the mariners are to receive 
their wages in any other manner than is uſual; or if the 
agreement be under ſeal, ſo as to be more than a parol 
agreement, in ſuch caſe a prohibition ſhall be granted (a), 
and ſo it was granted in this caſe. — | 


2. Sir Joſiah Child & al. verſus Sands. 
[In Error. Paſe. 5 W. & M. B. R.] 


P AIN Sands declared, ſetting. forth the 13 R. 2. 
1 15 K. 2. and 2 H. 4. c. 11. which 
grieved double damages, and 100. to the king; and that 
he was owner of a ſhip lying in the Thames: infra corpus 
com. laden with divers goods, wherein he had a fifth part 
to his own ſhare; that the ſhip was ready to fail, and that 
the detendant cauſed a proceeding, to be made in the Ad- 


miralty. againſt the ſhip, and the ſhip to be arreſted and 


ſtaid guonſque he gave ſecurity not to go to the Maderas, or 
Faſft-Indies, whereby he was ſtaid three months, and loſt 
his voyage ad damnum 30007. On non culp. Jury found, 
That the Eaff. India Company dy charter had the ſole trade 
to the Ea/i-Indies and Madeiras, and that the plaintiff was 
going thither; and Sir Joſiah Child, one of the defendants, 
was governor of the Company, and procured an order of 
Council to the king's advocate-general to proceed in this 
manner, c. and that the defendants ſued this proceſs 
out of the Court of Admiralty ; and if pfo quer. jury find 
1500 J. damage, and 5 1 J. coſts, which were doubled _ 

” | 2 5 


ives the party 


Wages due to 


mariners by pa- 
rol after the uſual 
manner ſuable in 
the Admiralty. 
Aliter, if by- 


_ deed or ſpecial 
agreement. Cro. 


Car. 296. v. 
2 Salle. 424. 
M. Caf. 238. 
Caſes B. R. 38. 


264. 2 Str. 968. 


1 Vent. 343. 
2 Ld. Raym. 


l 1206. 3 . R. 
267. 


Caſe, for that 


* 
he was owcer of 


a ſhip lying infra 


com. rea:y to 


ſail, and the de- 
fendant ſtopped _ 


his voyage by 
procuring an 


order of Council. 


for arreſting her 
by Admiralty _ 
proceſs; per 


quod the voy?ge _ 


was loſt. 4 Mod. 
176. 3Lev. 351. 
6 Mod. 13. 

1 D. 6. pl. 9. 
S. C. 20. 263. 
pl. 7, 265. p. 11. 
Carth. 249. 
Skin. 334. 
Com. 215. 
Holt. 744. 

Bro. Ent. 435. 
1 Mod. 18. 


pl. 49. 


— — 


N gacmmitaltg. 
8 the judgment according to the ſtatute. Judgment for the 
plaintiff in C. B. and now in error brought. 
32 ] It, In this caſe it was agreed, that the king might lay 
King can lay embargoes, but then it muſt be pre bono publico, and not 


_ — for the private advantage of a particular trader or com- 


only. pany. RRE | 
Afinglea& may 2dly, Though here was but one act, and but one of- 
be a ground for fence, yet every ſeveral perſon injured might have an ac- 
many actions. : | 22 
3 Lev. 353. tion, and recover damages, and upon every conviction the 
Nor $92. defendant would forfeit 10 J. to the king. Thus, if H. 
Mod. Caſes 34, drives a diſtreſs above three miles from the place it was 
taken, by the 1 & 2 P. & M. c. 12. he is to forfeit 5/. 
to the party grieved. In that caſe, ſuppoſe the diſtreſs be 
of three cattle, and every beaſt hath a diſtinct owner, H. 
' ſhall forfeit three times 5. Vide Ney 62, 158. Dy. 35 1. 6. 
| 9 3 ood peeing ent wt VVV 
, Proceeding  3dly, Though there be a proceſs only and no ſuit, nor 
| 2 's no plaintiff and defendant, yet this is a proſecution with- 
hin the ke. im tf. : 1 gags * 3 
tute of 4 H. 4. in the meaning of the ſtatute, for it is an uſual proceeding 
though there is there, and of the ſame miſchief. + + K 71. 
| Lo ep nor de- . 4thly, That Child was a proſecutor within the ſtatute, 
| ſendant. 3 Lev. though no ſuit was in his name, becauſe he promoted and 
| 353. maintained it: And if he did it of his own head, then it is 
| 8 his on action; if as agent to the Company, and 
y their command, then that command being to do an un- 
lawful act, was void; but they held a mere attorney 
—_ | would not be a proſecutor within the ſtatute. _ | 
= 1 Rol. Abr. 31. cthly, That all five proprietors being joint-owners, 
. 4: mail ſhould have joined in this action; but this being not 
1 Danv. 6, . Pleaded in abatement, as it ſhould have been, all is now 
2 Salk. 440 · well; for though it appears by the declaration that there 
e 3. were four others, joint-tenants of theſe goods with the 
is plead- . nN n 
ed in abatement, plaintiff, yet it does not appear but they are dead, and 
the life of joint then Sands alone is entitled to the action; and wherever 
eee jointetenancy is pleaded in abatement, the life of the other 
5 Co. 29. 3 Keb. joint-tenant not named, is averred in the 9; otherwiſe the 
514. plea is ill. 1 Saund, 29. And note, Whether theſe were 
2 joint-tenants or tenants in common, either way the action 
ſurvives. Judgment affirmed. Vide 3 Lev. 35 1. 8. C. (a). 
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(a) Vide Rep. B. R. Temp. Hard. 272. 


3. Broom's Caſe. _ 
[Trin. 9 Will. 3. B. R.] 

Where the Ad- TE by letters of mart, c. from the African Com any, 
: e * took a French ſhip in the river of —— near 8 


riſdiction, their : , g * : 
Sentence binds » BHroom carries the ſhip to Africa, and the Admiralty. 
; | ö | there 


* 1 
* ; 
% : nd 1 
. Pp 
þ Ns, . * 


there condenined it as the king's prize: After this Broom 


ſold the ſhip at land, and; applied the money to his own. 


uſe; and came into England, and was ſued in the Admi- 


ralty here for an accounts Aﬀter ſentence againſt him he 


appealed, and then moved for a prohibition, but it was 
not obtained; for the ſuit here is but an execution of the 
- firſt ſentence, by which the * ſhip is adjudged the king's 
prize; now the Admiralty having a juriſdiction, that ſen- 
tence has bound the property, and we cannot examine the 


property, but muſt take it according to their determina- 


32 
the party, and” 


at common law, 
Court muſt take 
it according to 
their determina. 
tion. Comb. 
444+ 8. C. 
Carth. 398. 

5 Mod. 40. 
Caſes B. R. 134. 


Si as: 


tion, which cannot be gainfaid *till it be repealed upon an 


appeal (a). Adjornatur.. 


| (a) The excluſive juriſdiction of the 


Court of Admiralty (and on appeal the 
commiſſioners, &c.) in all queſtions 
relating to prize, is fully eſtabliſhed in 


the caſe. of Le Cauæ v. Eden, Doug. 


594+ where it was decided that a per- 


ion, impriſoned on the capture of a 
veſſe] as prize, could not, upon the 
veſſel being reſtored, maintain an ac- 


tion of falſe impriſonment, The 
whole law upon the ſubje& is in that 
' caſe minutely ſtated by Buller J. 

The Admiralty Court has, in the 


principal ſuit, authority to decide all 


collateral queſtions, and to award re- 
paration to any party injured by the 
capture. 1 PE 

In the caſe of Lindo v. Rodney, re- 


pep in a note to Le Caux v. Eden, 
4t is ſettled, that the juriſdiction of the 
Admiralty Prize-court extends to cape 
tures at land. The juriſdiction of that 
Court ĩs particularly examined by Lord 
Mass. 

In both caſes many authorities are 
adduced which fully warrant the adju- 
dications. Broom*s Caſe, as reported 
in Cartbeau, is referred to in Le Caux 
v. Eden. The excluſive authority of 
the Admiralty Court and Commiſſion- 
ers of Appeal on all queſtions reſpeQ- 
ing the rights of the captors, andin all 
orders concerning the diſpoſition of the 
proceeds, is further confirmed in the 
caſe of Lord Camden v. Home, 4 T. R. 
382. Vide 2 T. R. 649. Str. 1078. 


4. Clay verſas Sudgrave. 
[Trin. 12 Will. 3. B. R. 1 Ld. Raym. 576. S. C. by the 
. Name, Clay wer/us Snalgreve. ] | | 


TH executor of the maſter of a ſhip libelled in the Ad- 
: miralty for wages: And it was held by Holt C. ]. 
1ſt, 'That prohibitions were not of right, but diſcretionary, 
He ſaid Hale and Wyndham were of that opinion, but Ke- 
Iynge differed. CE 1 EY 
2dly, He held, it was by mere indulgence that mariners 
were permitted to ſue in the Admiralty for their wages; 
and this indulgence was, becauſe the remedy in the Ad- 
miralty was the eaſier and better : Eafier, becauſe they 
mult ſever here, whereas they may join there; and better, 
becauſe the ſhip itſelf is anſwerable. But it is againſt the 
ſtatute expreſsly, though now communis error facit jus. 


I be firſt inſtance of it is in Winch. 8. yet it was never 


allowed the maſter ſhould ſue there, nor is it reaſonable 


where 


Carth. 518. 
the name of * 
Clay ver. Snel- 
grove. Execu- 
tor of maſter 
ſues for wages in 
the Admiral y, 
and prohibition 
granted, Pro- 
hibition not of 
right but diſcre- 
tionary. Suit 
in Admiralty for 
wages allowed to 
mariners by mere 
indulgence, but 
never to the 
maſter. 1 Sid. 
65, 178. Hob. 


4a 


n 33 | ns 5 
= 67. 6d 36, where he commences the voyage as maſter; fort 
"i 

| 
| 
| 
| 


238. 28k. the mariners contract upon the credit of the ſhip, f 
426. e. maſter does contract on che credit of the owners. 
Holt 595. 


And he ſaid the judges of C. B. were of the fame opi- 
, | Vide à Sir. 937. Raps. 3. R. ate. Dag. 101. 


Trin. 12 Will: 3. B. R. 1 Ld. Raym. 632. 8. C. 


Mate of a, hip TK mate ſued the maſter for his wages in the Admi- 
may fue for 1 ralty, and Mr. Raymond moved for a prohibition, be- 
— cauſe the maſter himſelf could not ſue there, and the mate 
Holt 48. S. C. was not in nature of a mariner, but was to ſucceed the 
mamiaſter, if he died in the voyage. Denied per Holt C. J. 
For the maſter contracts with the owners, but the mate 
contracts with the maſter for his wages, as the reſt of the 
mariners do (a). . 55 Fr 


(a) A mate, becoming maſter dur- being maſter. Str 937+ vidi Str. 858, 


| - ing the voyage, allowed to ſue in the 1 Ld. Raym. 397. 1 Com. Dig. 3 ed. 
| We guaad the time he was mate, 390. Admin, E. 15. Ga 
i | and prohibited quoad the time of his | 
= | 6. Betts ver/us Hancock. 
: : oe | [Paſ. 13 Will. 3. B. R.] 


2 Admi- IN the 3 the N died before ſentence: Not- 
* withitanding this, that Court proceeded againſt the bail 
before ſentence, upon the ſtipulation in the nature of a recognizance, by 
_ they pro- which he bound himſelf and his heirs. Salkeld prayed a 
the Mipulation Prohibition, and inſiſted, the Court could not take notice 
againſt the ſure- of the courſe or law of the Admiralty being not pleaded, 
3 prohi- becauſe it was foreign to the common law; and there was 
ition prayed . 2 8 4 
e a particular reaſon why they took notice of the ſpiritual 
] law, vis. That both the ſpiritual and temporal laws were 

34 1 12 
Im. 78. originally adminiſtered in the ſame court, a reaſon which 
4 failed in this caſe: Alſo that lands were entirely under the 
protection of the common law, and they could not take 
ſtipulations in the realty. Laſtly, That if the defendant 
had been in gaol, and had died within the walls of the pri- 
ſon, the ſuit muſt have abated; and there was no reaſon 
why the ſuit ſhould be in a better condition by the de- 
fendant's being in cuſtody of his bail, than in caſe he had 
been in actual cuſtody. And that whereas the ſecurity 
given was only that the defendant ſhould abide their 
Ty” Ss | judgment, 
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Admiraltg. 


jodgmen, the Admiralty now have ertended it to the de- 
1 1 On the other ſide it was ſaid, The 


bail in the Admiralty are ſued as principals, and this is the 
courſe of their court, becauſe the plaintiff and defendant, 


being ſeafaring men, are more than others ſubject to ca- 
ſualties. Adjourned and compounded. 2 | 


1 7. Juſtin verſus Ballam. 


Mich. 1 Ann. B. R. Su 
5 2 Ld. .. 805. S. C.] 


LE L, for that the ſhip being in great diſtreſs upon 
the ſea, and wanting a cable, the maſter contracted 
with the defendant for a cable, which he delivered, Qc. 
And for that he libelled in the Admiralty ; the plaintiff 
ſuggeſted the contract was made at land, viz. at Ratcliffe 
upon the Thames, where the ſhip then lay. Broderick 
urged the caſe of Cofter and Leruſiy, where an hypotheca- 
tion at Rotterdam was allowed to be within the juriſdic- 
tion of the Admiralty ; and ſaid, that though the cable 
was ſold at land, yet the want of the cable was occaſioned 
by ſtreſs of weather ar ſea : That that was the cauſe of 
ſuit, and that all matters, incident to navigation, belong 


eft, Intr. eodem Termino Rot. 223. 


Vide the Record, 
Poſt, 740» 1 


By the maritime 
law every con- 
tract of-the 
maſter implies 
an hypotheca- 
tion; by the _ 


common law no: 


without expreſs 
agreement. Cro. 
Car. 296. 1 Sid. 
453» 1 Lev. 


1 Keb. 511. 
3 Mod. 244. 
6 Mod. 79 


to the Admiralty's juriſdiction by the laws of Oleron. Per. 


Cur. By the maritime law, every contract of the maſter 
implies an hypothecation; but by the common law it is 


not ſo, unleſs it be ſo expreſsly agreed: In the caſe of 


Cofter there was an expreſs hypothecation, and that was in 


a place where hypothecations were allowed good; for that 
| reaſon we allowed the juriſdiction of the Admiralty in that 


caſe, for there was no remedy at common law: But in this 
caſe there is nothing but a mere common contract at land; 
& ideo fiat prohibitio. Note alſo, the maſter may hypothe- 
_ Cate either ſhip or goods, for the maſter is entruſted with 
both, and repreſents the traders as well as owners of the 


| ſhip (a). 


Maſter may hy- 
pothecate'the 
goods as well as 
ſhip, Mod. 
Caſes 11, 12. 


(a) The deciſion in this caſe, that a 
perſon furniſhing a ſhip with ſtores, 
dec. within the realm, has not a lien on 
the ſhip, is confirmed by Watkinſon 
v. Barnardifton. 2 P. Wms. 397. In 
Bridgemau s caſe, Hob. 11. prohibition 
was granted againſt a ſuit in the Ad- 
miralty againſt a ſhip impawned for 
the repayment of money borrowed on 
the high ea. The Court held, that if 
a ſhip at ſea take leake, or want vic- 
tual or other neceſſaries, whereby ſhe 


might be in danger, or the voyage de- 
feated, the maſter might pawn to re- 
lieve ſach extremities ; but in that caſe 
the contract and-pawning were not ſaid 
to be for ſuch cauſe, nor was the in- 
pawning laid to be at ſea. In Bonzeex 
v. Jeffries, 1 Lord Raym. 152. where 
a foreign ſhip was for neceſſaries hy- 
pothecated in Eagland, the Court 
thought that it was no objection that 
the hypothecation was made at land. 
So in Lifter v. Baxter, Str. 695. a hip, 
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which put into Anſterdam in diſtreſs, 


was held well hy pothecated for money 
borrowed there to repair it. In Bax- 
ton v. Sree, 1 Vex. 154. à bill in Chan- 
tery, on a demand for work done in 


repairing a ſhip, was diſmiſſed, ſo far 


as it ſought any relief againſt the ſhip, 


or the money ariſing by ſale thereof, 
In Wathinſon v. Barnardiſton, before 


_ mentioned; it is ſaid, that if at fea, 


Admiralty, 
ploys any perſon to do work en the 
ſhip, &c. this is a lien on the ſhip ; and 
in ſuch caſe the maſter, by the marĩ- 


1 


time law, is allowed to hypothecate it: 
In Wilkins v. Carmichael, Doug. 101. it 


was ruled, that a captain, who had paid 


money for repairs, &c. done to a fhip 
by his direction before ſhe ſet out on 


her voyage, had no lien on the ſhip 


againſt the aſſignees of the owner, who 


6 Mod. 17. S. C. 
dy the name of 


ter, the ſhip is : * 5 , 
| ſuablein the Ad- Could not by his contract make the owners perſonally liable 


where no'tteaty or contract can be bee a | pt. 
made with the owner, tte maſter ein- in V. Sbippin, poſt. 35. 


[35 1 8. Tranſer verſus Watſon: - 
2» [Mich, 2 Ann, B. R. 4 Ld. Raym. 931. S. C. 


Prohibition can- 
not be grate? I the maſter againſt the owners, to arreſt the goods 
ron proceis de- „ 14 5 5 2 4 75 1 
fore libel ana landed at Briftol, in cauſa ſalvagii; and how before ap- 
appearance. pearance, Broderick moved for a 1 on affidavits 

of the matter on the proceſs before libel, whereby it ap- 


Trantor verſus peared the goods landed were arreſted in cauſa ſalvagii. 
. ,, He cited Sand:'s caſe, where, on proceſs to ſtay a ſhip in 
Ante 31. * the river, a prohibition was granted before appearance. 


5 the ſalvage which was the cauſe of that arreſt, might 
at ſea, which will appear by the libel; therefore we 


will not grant a prohibition before appearance or libel to 


try the validity of their proceſs; the rather becauſe the 
party may have another remedy by action of treſpaſs or re- 
plevin; and this is not like Sands caſe, for that proceſs 


had become a bankrupt. Vid. Jobu- 


PROCESS was awarded by the Admiralty at the ſuit of 


8 


Et per Cur. Though the goods be now arreſted at land, 


was not for an appearance as this is; but in the nature of 


an execution (a): 


(a) B. acc. Shin. 92—3. oo 


9. Johnſon verſus Shippin. . | 
[Trin. 2 Ann, B. R. 2 Ld. Raym. 982. 8. C.] 


Med, Caſes 79. A Ship put into Bgſton in New England, and there the 


e e maſter took up neceſſaries, and gave a bill of ſale by 


epney. On way of hypothecation; and now there being a ſuit againſt 


the hypotheca- 


the ſhip-and ow ompel re- ibition 
DD. p ners to compel re- payment, a prohibition 


was moved for. And the Court held, that the maſter 


miralty ; but not to a ſuit, and therefore as to them granted a prohibition; 


- the owners. 


ones 66, 6;,. but as to the ſuit againſt the ſhip denied a prohibition : for 

* J : 7 , EN : i . P P * #® 

Hvo, 1, 1j. The maſter can have no credit abroad but upon giving ſecu- 
| | SEE Oe rity 


— 


- > 


Ho adminiſtrator, 


rity by hypothecation, and it is not reaſonable we ſhould 1 Vent. 3%. 
hinder the Court of Admiralty ro give a remedy, where 
we can give hone ourſelves. Vide Hob. 12. 1 Vent. 32. 


r Lev. 267. Heb. 115. (a). 


4; (a) The perſon who repairs a ſhip 


has his election in a court of common 


law, either. to ſue the maſter who em- 
ploys him, or the owners; but if he 
undertakes it on a ſpecial promiſe from 


either, the other is diſcharged ; Garn - 


ham v. Bennett, 2 Str. $16. In Samp- 
, fon v. Bragington, 1 Fes. 443. the 
owners were held liable in Chancery on 
an hypothecation for expences, c. 
abroad. The owners are liable for 


repairs ordered by the maſter, who had 


a leaſe for his own benefit, and was 
under covenant to repair; Rich v. Cee, 
Coup. 636. but the maſter is not liable 


for any thing ineurred previous to his 


1 Sid. 418. 

1. Lev. 243. 

Mod. Caſes 17, 

12, 25. Rep. 
A. Q. 30. Holt 48. 

becoming ſuch; Farmer v. Davis, 

1 Term 8 

liable as owner who was only in the na- 

ture of a mortgagee when the repairs, 


Oc. were done, and afterwards took 
poſſeſſion; Jacthbn vi Vernon; H. Bl, 


114. The Court of Admiralty has 
juriſdiction reſpecting an hypotheca- 
tion made beyond ſea, though under 
ſeal. The queſtion of juriſdiction de- 
pends upon the ſubje& matter, and not 
the form of an inſtrument; Menetin v. 
Gibbons, 3 J. R. 267, Vid. Brymer 
v Atkins, H. Bl. 164. Vid. alſo Str. 
695. 12 Meg. 406, | 


Adminiſtrator. 


1 65 


1. Hills verſus Mills. 
[Mich. 3 W. & M. B. R.] 


A Prohibition was prayed and granted to the Eccleſiaſti- 
cal Court of Canterbury, to ſtay a ſuit there, to re- 
peal or revoke che probate of a will, becauſe the executor 
was become bankrupt, and to grant adminiſtration to ano- 
ther. And though one Coater's caſe was cited, where an 
adminiſtration was revoked for that cauſe, yet the Court 
ſaid that differed 3 for. the executor is conſtituted by the 
teſtator himſelf, and by him intruſted: But it ſeemed to 
be agreed, that if an executor become non compor, the Spi- 
ritual Court may commit adminiſtration, becauſe that is a 


natural diſability. 


; Vor. J. R | E 


1 Show. 4937 
If executor be- 
comes bank= 
rupt, Spiritual 
Court cannot 
commit admi- 
niſtration; 
otherwiſe if he 
becomes non 
compos. Poſt. 
299. Br. tit, 
Adminiſtr. 32. 
1 Lev. 158, 
136, Cath, 
457. Comb. 


185. 8. C. Skin. 299. Caſes B. R. 9 Holt 305. 19id, 373. 
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ep. 108. neither is a perſon 
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1 Show. 3. 

S. C. Admi- 
n. tration of A.'s 
good may be 


or of art to one, 


andi part to the 
oil. er; but ad- 


miniſtration of 


wife's goods. 


' Muſt be granted 


tothe huſband. 

Adminiſtration 

cannot be grant - 
ed of part of en- 
tite debt, part to 
one, and part to 
another. 1 Sid. 


100. Br. tit. 


Adminiſtr. 24, 
45,47. 1 Vent. 
414. 324. Mol- 
Joy de jure Mar. 
361. Comb. 
289. 2 Strange 
$91, 1118, 
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OM by admini- 
rator under the 
king's letters pa- 
rent for mali- 
eiouſſy hinder- 
ing him by ea- 
ve ats, per quod 
he was put to 


. great Charge, &c. 
he giſt. Pro- 


perty it in the 
ordinary till ad- 
miniſt. ation. 
Adminiſtration 
to perſon dying 
inteſtate without 
kindred. Ad- 
miniftrations be- 
longed to the 
biſhoporiginally. 
1 Ley. 158,159, 
' $6, I 37. ” 
Vi. Doug. 543. 


1 


" 


_ Adminiſtrator, 
2” Fawtry verſus Fawtry. 4 7775 5 
Mich. 3 W. & MI. B. R.) 


1 Died inteftate, ing a wife and a brother: The 


ordinary had granted the adminiſtration of ſome 
particular debts to the brother, and of the reſidue to the 


Srauted to wife wife. Et per Ward, the Court was moved for a manda- 


mus to grant adminiſtration to the wife. Sed per Cur. 
Where the huſband dies, the ordinary is at election either 
to grant adminiſtration to the wife or next a-kin (a); for 
this is grounded on the 21 H. 8. c. 5. Yet in that caſe ſhe 
thalt have her ſhare on the ſtatute of diſtributions. But 
where the wife dies, adminiſtration muſt be granted to the 
huſband by 31 Ed. 3. (5). Alſo the Court held, the ordi- 
nary may grant adminiſtration to the brother quoad part, 
and to the wife for the reſt; in which caſe neither can 
complain, fince the ordinary need not have granted any 
part of the adminiſtration to the party. complaining. But 
if the inteſtate leave a bond of 100 J. the ordinary cannot 
grant adminiſtration for 50 J. to one perſon, and 50 1. to 
another, becauſe this is an entire thing, annua nec debi- 
tum, judex non ſeparat ipſum. 8 


(a) Vide 1 Vern. 315. Ray. 93. 2 Jon, 162. Str. 552. 
(5) Vi. Cro. Car. 105. Jon. 175. 1 Sid. 409. Mo. 87 1. Stat. 
29 Car. 2. ch. 1o. ä „ | 


I Manning verfar Napp. 
(Trin. 4W.&M.B.R.] 


Died inteſtate, leaving no children or kindred : The 
king appointed the plaintiff to take out adminiſtra- 
tion; the defendant, though he knew there was no kin- 
dred, entered caveats, and put the plaintiff to great charge. 
For this cauſe the plaintiff brought an action. Upon de- 
murrer the Court doubted whether an action would lie; 
| becauſe, though there was a damnum, yet it was ab/que 
injuria; for the property of the goods till adminiftration 
was in the ordinary, and the plaintiff had neither us in re 
nec ad rem, Otherwiſe, had the plaintiff been next of kin, 
becauſe he had a right to adminiſter by the ſtatute ; and 
the king's appointment by letters patent was but a kind of 
recommendation. For they held, That in caſe of an in- 
teſtate without kindred, the ordinary may diſpoſe in pio 
1%, but the uſual courſe is for ſome one to procure 
the king's letters patent, and then the ordinary admits the 
| | | patentee 


adminifirator. 


37 


patentee to adminiſtration; but the Court thought this 
vas rather of reſpect than of right, and they denied the 
opinion in 9 Co. Henſloes caſe; and held that adminiſtra- | 
tions pat: 12 belonged to the biſhops, and the inſtance 
of ſome lords of manors is not a proof of the contrary. - 


4. Hilliard verſus Cox. 
© [Paſch. 12 Will. 3. B. R. 1 Ld. Raym. 562. 8.C.] 


| 1 debt by an adminiſtrator on an adminiſtration com- 

mitted per epi/copum L. c. defendant pleaded in bar, 
that the inteftate tempore mortis was refident in another 
dioceſe; and it was held good upon demurrer. It per 
Cur. The ſimple contract debts are perſonal, and admi- 


in a different 
dioceſe from that 
where admini- 
ſtration is grant» 
ed. 


niſtration muſt be committed of them where the party dies. 
And if a man have two houſes in ſeveral dioceſes, and 
lives moſt at one, but ſometimes goes to the other, and 
being there for a day or two dies, adminiſtration of his 
perſonal eſtate ſhall be granted by the biſhop of this dio- 
ceſe, for he was commorant there, and not there as a tra- 


veller (a). 


(a) Vide the Record, pa. 747. and 
the report in Ld. Raymond, from 
which it appears to have been pleaded, 
not that the zntefate tempore mortis, 


but that the defendant, at the time of 


the inteſtate's death, reſided in ano- 
ther dioceſe ; and to have been held 


5. Gidley verſus Williams. 
1 Ld. Raym. 634. 8. C. 12 Mod. 


Hill, 72 Will. 3, B. R. 


443» 8. C.] 


by the Court, that adminiſtration is 
to be granted in the dioceſe where the 
debtor was commorant at the deceaſe 
of the; debtee. R, Dy. 305. 4. in 
marg. Offic. Ex. c. 4. 2. Fide 
2 Lex. 35 | | | 


pate 749. 


| B T, and declares on a bill obligatory as adminiſtra- In narr. per. 


tor, not ſaying in the body of the declaration 
whom adminiſtration was committed, and concluding wit 


by. Adminiſtrator, - 
; Want of - 
ing by whom ad- 


a profert - literas adminiſtratorias pred. Richardi, who was miniſtration was 


the inteſtate, * Defendant pleaded non gt faftum ; 
verdict for the plaintiff, And now exception was taken 


to the declaration. At per Cur, 


committed, is 
and cured by plead · 
ing non eſt fac- 
tum, and 38 
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1ſt, Want of ſhewing by whom adminiſtration was 1 Lutw 8, 297. 


committed, is naught upon demurrer; for it might be by 


1 Sid. 228. 
Cro. El. 6, 43, 


a peculiar, and then it muſt be averred, cui admini/trationis 456, 838, 879. 
commiſſio de jure pertinuit; or, loci illius ordinarium. And Stil.282. 6 Mod. 


there is a good reaſon why it ſhould be ſet forth by whom #35 
adminiſtration was committed; for the defendant ma 


2 E 2 


136. 
H. 6. 46. 
2 Cro. 556. 


conte Sho. 355. 


Plea of reſidence -- 
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= Adminiſtrator, 


4 Mod. 133. 


conteſt the right of the perſon granting, and may plead ad- 
miniſtration was granted to another, or that there were 
Vona notabilia (a). . 
Nelſon's Lutw. 2dly, A verdict does not help this, for it is not a mat- 
722. Style 106. ter neceſſary to be proved upon this iſſue, the title of the 
adminiſtrator being not then in queſtian (3). a 
3dly, They held, This defect was cured by the defend- 


Show. 355. l ; gs 
2 t 4-4 78. ant's plea in chief, which admits the plaintiff to be a good 


1 Ld. Ray. 408. adminiſtrator, - . | : 

4thly, They held, that though the verdict did not eure 

Lev. 3. 1. it at common law, yet it was now remedied by the 16 & 
17 Car. 2. c. 8. And judgment pro quer. (c). 


(a) 2 Cre. 89. 
(5) E . 1 
(e) See Avery v. Hole, Convfer 825. 


6. Blackborough verſus Davis. 


(Par, 1 3 Will. 3. B. Ks 14 Raym, 684. Comyns 96. 
IP. Wms. 41. 12 Mod. 615. S. C. 


Poſt. 251. Ad- ADPMINISTRATION being granted to the grand- 
ac N | mother, the aunt moved for a mandamus to have it 
— 2 granted to her, urging that the firſt adminiſtration was 
animes bony void, ſhe being nearer in degree; and that there needed 
bentteud Court no repeal, this adminiſtration being granted to a wrong 
to grant it tothe perfon, in which caſe the very grant of a new adminiſtra- 
aunt, and denied. tion amounts to a repeal. 1 And. 303. Owen 50. Cro. 
, El. 460. 1 Sid. 371. Holt C. J. contra. | 
Ain Gratin 1ſt, It is not void, as where adminiſtration is granted 

void hen grant- in a wrong diocèſe, but only voidable; for at that rate 
l e trover would lie againſt the firſt adminiſtrator, and there 
voidable when would be a nullity in all mean acts. If adminiſtration be 
grantedtoa committed to a creditor, and after repealed at the ſuit of 
58 * the next a-kin, he ſhall retain againſt the rightful admini- 
Cro. El. 466. ſtrator, and his diſpoſal of the goods, even pending the ci- 
Mo. 396. tation, till ſentence of repeal, ſtands good. 1 
Ecclefiaſtical  2dly, If in equal degree, the Spiritual Court have elec- 
Court may grant tion, and the grandmother is as near as the aunt, becauſe 
aneh denne the deſcent to either would be a mediate deſcent, the me- 

"of kindred in diation of which is the father, mediante patre. It is enough 
equal degree. 2 at law to ſay, frater & heres, or ſoror & heres. But the 
Leve $5, 36. Court thought the advantage on the grandmother's ſide, 

in this reſpect, that ſhe ſtands in linen recta. | 
1 Vent. 424. 1 3dly, This is a matter conteſtable in the Spiritual Court, 
Lev. 186, 187. Whereto ſhe _ to apply herſelf, and it does not appear 


Ante 36. Pl. 2. ſhe has: Ergo the mandamus denied. | 
5 ! After 


* * 


Administrator. 
After this the aunt came and moved for a mandamus 
to oblige the Eccleſiaſtical Court to cauſe a diſtribution, 
and that was denied. Vide title Diſtribution. | 


7. Freke. verſus Thomas. 
{Paſ, 13 Will. 3. B. R. 1 Ld. Raym. 667. 8. C. 


Comyns 110. 
5 ANadmini ſtrator, durante minore atate of an adminiſtra- 
tor, may act and ſue till the adminiſtrator, in whoſe 
right he acts, be of the age of twenty-one years; for ad- 
miniſtrators are by the ſtatute, and one is not a legal per- 
ſon in the eye of the law, capable to act for another as 
truſtee, till twenty-one. So that durante minore ætate of 
an adminiſtrator ſhall be underſtood during legal minority, 
i. e. twenty-one, before which age he is not by judgment 
of law fit for the truſt z otherwiſe where it is the act and 
u 
og y the ſpiritual law he may be an executor at ſeven- 
teen, and therefore an adminiſtration durante minore etate 
of an executor ceaſes at that time : Adjudged in debt upon 
a bond. | 7 
Note alſo a neceſſity for this; for the Spiritual Court 
will not grant adminiſtration to any one under twenty- 
one; and this is by conſtruction on the ſtarute of diſtribu- 


tions, becauſe they are to give bond, c. (a). 


e of the party, as where one is made executor; 


39 


Adminiſtration 
durante minore 
tate of admi- 
niſtrator ceaſes 
at the age of 21, 
Of executor, 
ceaſes at the age 
of 17. Cro. Car. 
516. 5 Co. 29, 
a. 6 Mod. 304. 
2 Lev. 37. 1 
Rol. Abr. 910. 
1 Sid. 57. 5 
Mod. 395. 
Coma. 475» 


(a) R. accord. 1 Ld, Raym. 338. Jenes v. Lord Strafford, 2 Bac. 46, 


Carth. 446. Cem. Rep. 159. Lide 382. Executors B. 


8. Burſton verſus Ridley. 
| Mich. 1 Ann. B. R.] 


H Entered into a recognizance of 1001. before Gin 
C. J. of the Upper Bench in 1658, to A. On a cer- 
tificate of this into Chancery, there iſſued a writ of extent, 
reciting a recognizance for the ſame debt, taken before 
Clin C. J. of the Common Pleas, requiring the ſheriff to 
extend the lands of the conuſor. Accordingly certain 
lands were extended, and upon a liberate delivered to J. S. 
who died poſſeſſed of goods valoris 5 l. in the dioceſe of 
Lenden, and alſo in Durham, leſſor of the plaintiff in eject- 
ment took adminiſtration in Durbam and alſo in London, 
and in that right took out a new extent, and brought an 


ejectment. And the Court held, that unleſs the firſt ex- 
tent was void, the ſecond could not be good, for the party 
| E 3 | 2 | could 


Where there are 
bona notabitia in 
ſeveral dioceſes 
in the ſame pro- 
vince, Preroga- 
tive Court muſt | 
grant adminiſtra - 
tion; but where 
in one dioceſe of 
one province, 
and in another 
dioceſe of ano 
ther province, 
each biſhop muſt 
grant an admi- 
niſtration. Far. 
15. 3 Mcd. 324. 


* Q 
I * y 


: * 
Ez. 


Hard. 216. 1 
Lev. 78. 1 Roll. 
Abr. gos, 9. 


2 Leon. 1 To 


Cro. El. 2 3 
2157457. 2 
Bulſ. 2, 3, 4. 
9 Ed. 4. 33. 


a Lev. 86. Vi. ö 


Str. 74. 


[49] 


Mod. Cafes 134, 
199, 226. Ad- 


miniſtration in 


Dorſet no title to 


a judgment in. 


any ot the Courts 


at Weſtminſter. 
Poſt. 601, 699. 
Far 15. Mod. 

Caſes, &c. 245. 
S. C. Salk. Gor, 


679, 2 Salk. 


321. Holt 179. 
Lill, Ent. 398. 
S. C. Ante 15. 


Vie Skin. 237. 


Poſt. 307, 385. 
Declaration upon 
adminiſtration 
granted by the 
official of a pe- 
culiar, debito . 
modo comm:ſſa 
fuit, ſuficicat 


without averring 


that he had ju- 
riſdiction of 
adminifliaticns, 
1 Mod. 214. 
2 Jones 72. 1 
Lev. 78. 3 Lev. 
311. 2 Mod. 65. 
Ante 38. 3 D. 
382. p- 10. 8. 
C. 6 Mod. 241, 


myns 17. 


8 \ 6 ; — * 
. . ' L 4 
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| Adminiſtrator 
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could not have two extents, nor two ſatisfactions. But it 
was objected to the plaintiff's title, that he ſhould have had 
a prerogative adminiſtration. Sed. Cur. contra. For nei- 


ther archbiſhop has to do in the other's province. If a 
man leaves bona notabilia in ſeveral dioceſes of the ſame 
province, there mult be a prerogative adminiſtration. If 


one leaves bona notabilia in two dioceſes of Canterbury, and 
two dioceſes in the province of York, there muſt be two 
prerogative adminiſtrations z but if it be as here, it is 
otherwiſe, and this adminiſtration in the one dioceſe and 


the other was held good. 


9. Adams verſus Ter- tenants of Savage. 
leaf 3 Ann. B. R. 2 Ld. Raym, 854. S. C. uod vide. 


50 RE facias on a judgment in B. R. as adminiſtra, 

tor of J. S. and by his profert ſhews an adminiſtra. 
tion granted by the archdeacon of Dorſet. The heir and 
ter- tenants pleaded r:ens per diſcent, Ic. and the plea being 
adjudged naught, the /cire facias was abated by judgment 
guod nihil capiat per breve ; which in this cafe the Court 
ſaid was a bar to the action of the writ, but not to the ae- 
tion; and the reaſon of their judgment was, becauſe the 
plaintiff having made this adminiſtration his title, the 
Court could not intend any other, and the pleading over 
could not admit that to he a title which to the Court ap- 
peared to be no title, | N 


10. Denham verſus Stephenſon. 
, [ Trio, 3 Ann. B. R. & 4 Ann. in Cam. Scacc. ] 
72 LEIELAMUS Denham gen. adminiſtrator, c. 


cui adminiſtratio bonorum & catallorum fur. & credi- 


torum que fuerunt A. B. tempore mortis ſue per Thomam 


Cre/land artium magiſtrum commiſſarium five officialem pecu- 
liaris & ſpecialis juriſdiftionis de, Qc. legitime fulcit. debita 
modo commiſſa fuit ; and concludes with profert hic in Cur. 
literas, &c. and fo declared in debt againſt the defendant 


as heir at law, upon the bond of his anceſtor z defendant 


demurred generally ; Mr. Raymond argued, That the Court 
could not take notice that every peculiar had a right to 
grant adminiſtration, and that it being a juriſdiction againſt 
common right, it ought to be averred according to the pre- 
cedents, cui de jure commiſſia admini/irationrs in hac parte 
pertinet. And the debito modo commiſſa affirms the regula- 
rity of the manner of proceeding, not the ſufficiency of the 

| power 


; ous and juriſdiftion. Of this opinion was the whole 


Court; and Salkeld,, who was ready to argue it for the 
plaintiff, was ſtopped by the Chief Juſtice, & quievit, Af- 


terwards, when the Court came to give judgment, Holt 


C. J. Gould & Powys, mutata opintone, held the declaration 
to be good, and that the. debito modo was a ſufficient aver- 
ment; and the Chief Juſtice ſaid, there was no peculiar 
but had the power of granting adminiſtration, and that this 


was a needleſs exactneſs, not ſo much regarded latterly as 


it had been in former times, when it was thought not 


enough even to ſhew an adminiſtration committed by a 


biſhop, without averring there were nulla bona. notabilia, 
Judgment pro quer. Powel abiding by his former opinion. 
Upon this judgment a writ of error was brought in cam. 
Scaccar. And Mr. Lutawyche for the plaintiff inſiſted upon 
the reaſons of Raymond, and cited all the caſes, Salkeld 
_ argued, that every convey hath power to grant admini- 

ſtration, et quod quicunque habet ordinariam juriſclictionem ef 


luci illius ordinarius. Lyndewode |. 1. t. 3. And the 31 E. 


3. c. 11. ordains, That where any perſon dies inteſtate, the 
ordinary ſhall commit adminiſtration: That there is no 
peculiar but what hath an ordinary; for it is a peculiar 
for that very reaſon, that it is exempt from the common 
ordinary, and under a peculiar or ſpecial ordinary of its 
own. 2dly, He inſiſted, that peculiars muſt be royal, 
archiepiſcopal, epiſcopal, or archidiaconal; and that in 
every one of theſe, the owner has a power, even of com- 
mon right, to grant adminiſtration. Vide All. 53. declares 
of an adminiſtration, granted per Car. Regem, held good 
for the king is ſupreme ordinary: Like caſe 1 Bul. 4. from 
the nature of the thing, therefore it is the ſame in effect to 
ſay, adminiſtration was granted by the official of a pecu- 
liar, as to ſay it was granted by the official of a dioceſe. 
And as to its being againſt common right, the ordinary of 
a peculiar does no more preſcribe for his ordinary power, 
or for his peculiar, than the biſhop of a dioceſe. Where 
the lord of a manor hath this juriſdiction, he that has an 
adminiſtration there declares of it as committed per A. B. 
dominum manerii cui adminiſtrationis commiſſio de jure perti- 
net per conſuetudinem infra maner. prad. 2 tempore cujus con- 
trarii memoria hominum non exiſiit uſtat. & approbat. debito 
modo commifſa fuit. And as to the books and caſes, they 
are eaſily reconciled by this difference, viz. | 
Wherever the power of him that grants adminiſtration 
is by commiſſion, the plaintiff in his declaration muſt aver 
he had authority, viz. cui juriſdictio in ea parte pertinet, or 
legitima authoritate fulcitus. Thus 3 Cre. 431. per A. V. 
theologie profeſſorem, naught ; 3 Cro. 791. per A. B. decan. 
de IL. naught; Aetley 68. per A. B. chancellor of Cheſter, 
naught; becauſe theſe _ by ſpecial commiſſion under 
oe 4 fe the 


Every peculiar 
hae power of 


granting admini- 
ſtrations. 5 
3 Lev. 193. 3 
Cro. 102. Vide 
1 Saund. 402. 
Style 282. 
Ordinary, quid. 


1 


Peculiar, quid. 


Kings of pecu- 
liars, 


Med. Caſes 308. 
Style 106. 
Show. 365. 4 
Mod. 133. 


Thom. Entr. 
342. 


Where one 
grants admini- 
tration virture 
oficii, plaintiff 
need not aver his 
authority; alitet 
where by ſpecial 
commiſſion, 

1 Sid. 228. 


__ - Adminifirator. 


r the ordinary; but where the power of him that grants ad- 
7 Roll. Abt. miniſtration is not by commiſhon, but by office or privi- 
919. Cro. El. lege, it need not be averred, becauſe the office imports 
8 the power as incident, and the law takes notice of the of- 
5 Mod. 425. fice. Vide 39 H. 6. pl. 9. Declares of adminiſtration per 
Abbatem Weſt. tzci ill. ordinar. good, for ordinary implies 
as much. 11 H. 4. 64. pl. 16. declares of letters of admi- 
niſtration from the commiſſary of the biſhop, good; for 
the law knows every commiſſary muſt have that power. 80 
3 Cro. 102. Lacy verſus Smith ; fer A. B. officialem of the 
. biſhop, good. 80 1 Lev. 193. per ſuch an archdeacon, is 


EPR 


| good. Judgment was affirmed per tot. Cur. (a). 

. i ao (a) Vi. Bac. Ab. 442. Executors O. | 

bt L422] 11. Slaughter ver/as May. 

A Vide Record, [Mich, 3 Ann. B. * 2 Ld. Raym, 101. by the name 

1 page 751. it _ D4ater verſus May.] 6 yy | 1 
6 Mod. 304. H Being adminiſtrator durante al/entia Fe S. executor, 

g Adminiſtration '* "brought an action, of debt on a bond, but did not 


be ted N | 9 
ee wal aver where 7. S. was abſent, or that he was abſent. Cur, 


abſence of J. S. It is but reaſonable the ordinary have power to grant ad- 
but in gat, miniſtration during abſence, as well as during minority, or 
muſt be averred, 1 . JW k | 
that J. S. is ab- Peudente lite; and ſuch adminiſtrator is accountable to the 
ſent,” x Roll. executor: We will intend it is abſence beyond ſeas, but 
ow * ng the plaintiff ought to aver he was abſent. Judgment pro 
Lutw. 102. Kc. er | 3 | | 
Goldf. 136. 2 Biownl. 83. Hob. 259. 3 D. 351. p. 4. S. C. 3 Salk. 23. 2 Bacon's - 

Abr. 415. Executors E. | | „ ; 


(6) R. acc. Lut, 342. 


Clerk ver/us Withers. 5 


=—_ : [Mich. 3 Ann. B. R. Vide /itle Execution, 2 Le. Raym. 
—_ 1072. S. C.] . 


— 


12. Weſton verſus James. 
[Paſch, 9 Ann. B. R.] 


Upon a writof I) EBT upon a bond againſt an adminiſtrator; dea 

. — fendant pleaded aſſets in his hands to the value of 
ment revivedby 200 J. only, and that 4. obtained a judgment againſt the 

Sn for inteſtate in ofzpp/it by nl dicit, and that the inteſtate died, 

Atto — | ** 5 < 5 : 

W. 3. . oe and that after a /cire facias was awarded againſt the de- 


> FCna! judgment fendant for damages on the ſaid judgment, upon which he, 
| 5 b | having 


= 
— 24 TT” 


A2Admintatrator. „ 
having no cauſe, à writ of inquiry iſſued, and damages muſt be againſt 


thereupon found to the value of 300 7. and judgment given 33 
thereupon for the plaintiff quod recuperet dampna pred. inteſtate. 
againſt the ſaid inteſtate, and avers that he had no aſſets * rr 
ultru. To this plea it was demurred. It was admitted 1 ae TIE 
that this plea at common law had been naught, for by the 55. Sid. 131. 
death of the defendant the action had abated, and judg- Pat» 355. 
ment could not be given againſt him after his death; but 

the queſtion was on the 8 & g V. 3. c. 10. which after 
interlocutory judgment gives a /cire facias againſt the ad- 
miniſtrator in caſe of the defendant's death, Which was 

compared to the caſe of a judgment on the 17 Car. 2. c. 8. 

where the defendant dies after verdict. But to this it was 

anſwered, That the faid ſtatute makes the judgment goode 
againſt the defendant himſelf only, and makes not a judg - re 
ment againſt his executor or adminiſtrator; but by this 

act it is to be a judgment againſt the executors or admini- 

ſtrators of the party, for they are expreſsly taken notice of 

for that end, and the ſeire fucias is to be againſt them; and 

all this appears on the ſame record, and therefore this can 

never be made a judgment againſt the inteſtate himſelf, 

nor ſo pleaded ; to which the Court inclined, | 


8 — 


— — — 


. Advowſon. 1431 


1. Biſhop, of Saliſbury verſur Philips. vide Ress, 
Mich. 17 Will, 3, B. R. Rot. 377. In Error, 1 Ld. Raym- Page 754. 
535. 8. C.] ; 


RROR of a judgment in C. B. in quare impedit. 12 Mod. 321. 
Plaintiff counts that A. and B. were ſeiſed in fee as 8 10 

joint-tenants of the advowſon, ut de groſſo, and by inden- Lutw. — Fo 5 
ture agreed from thengeforth to be ſeiſed thereof as te- 1130. Wee 
nants in common, and not as joint-tenants, and they and 2 5 o 
their reſpective heirs ſhould preſent ſeverally and by turns, agreement by in- 
and ſhews ſeyeral preſentations alternately ; and that A. denture, between 
died, and his moiety deſcended to C, and makes his title e eee 
by grant of the next preſentation from C. to D. his execu- > Mod. 8 
tors, adminiſtrators, and aſſigns; in whoſe life the church Holt 52+ 
became void, and that D. made his will and died, and it 


8 | belongs 


4 Advowſon, 


belongs to the plaintiff as executor to preſent: Biſhop | 
'- claims title by lapſe; plaintiff replies, the teſtator pre - 


ſented Symes within fix months, and the biſhop. refuſed 


* 


5 him; defendant rejoined, he gave him three days time to 


Co 1. 164. B. 


Compoſition 
may be three 
Ways. | 1ſt, By 
record, either be- 
tween privies in 
blood or ftran- 
gers, and in cafe 
of a wrongful 
preſentment the 
patron is not put 
to a quare impe- 
dit, but may ſue 
A ſcire facias. 


prepare for examination, and he never came again; ab/que 


ha, that the biſhop refuſed Symes at the preſentation of the 
teſtator, Upon this iſſue was taken a verdict pro quer. 
and alſo judgment in C. B. and now error in this Court. 


Cartbero ohjected, that the plaintiff had made no title; 


for the agreement to preſent by turns did not ſever the 
right; the indenture did not work a partition, but an 
agreement, which is now broken, for which the plaintiff 
may take his proper remedy. This cauſe was ſeveral 
times moved, and Holt C. J. held it to be a good partition 
the firſt time it was ſpoken to, ſaying, That where the 
thing and the profits are the ſame, a partition · of the pro- 
lits is a partition of the thing; and though perhaps the 
agreement cannot make two advowſons out of one, yet it 
has created ſeveral and diſtinct rights to preſent alternate- 
ly, Afterwards, when judgment was affirmed, the Chief 
Juſtice ſaid, That a compoſition might be either by re- 
cord, or by deed, or by parol: that if either privies in 
blood, as co-partners, or ſtrangers in blood, as tenants in 
common or joint-renants, agree by record to preſent by 


turns, and one preſent, the other is not by uſurpation put 


— 


144]. 
2dly, By deed, 
eicher between 
pri vies or ſtran- 
gers, which, if 
once executed on 
all Gdes, H. may 
declare in quare 
impedit, without 
mentioning the 
compoſition. 
3dly, By parol, 
tween privies 
only, Co Ent. 
496. Dyer 29. 


to a quare impedit ; and that, whether the preſentation be 


by one privy to the agreement, or by a ſtranger. Vide 


Weft. 2. 5. 2 Inft. 362. 2dly, That if either privies in 
blood, as parceners, or ſtrangers, as tenants in common 
or joint-tenants, agree by deed to preſent by turns, the 
compoſition is good; and if it be once executed on all 
ſides, he that brings a quare impedit need not mention the 
compoſition, which ſhews the very right and inheritance 
to be ſevered, and that a ſeparate intereſt is veſted in each 
of them to preſent alternately, and that the plaintiff need- 
ed not have declared of the compoſition or indenture in 
this caſe. Vide Dy. 29. 3dly, By parol, for ſo a com- 
poſition may be between parceners; but between ſtran- 
gers in blood compoſition cannot be without deed. Vide 


I NM. B. Go, 62. d. f. 11. H. 4. 3. b. Judgment affirm, 


£ 1 3 
Fa 3 8 z — * kts w _ vz 
7 


Anonymous. 
I Mich. 3 Ann. B. R.] 


* 


Ir has been adjudged (a), that if one be born the firſt of Poſt. 625, 413, 
| February at eleven at night, and the laſt of January 5 23 
in the twenty-firſt year of his age, at one of the clock in 26⁰. ; 


the morning, he makes his will, of lands, and dies, it is 
a good will, for he was then of age. Per Holt C. J. 


(a) In Herbert v. Tarbel, Keb. 589. Fitzhugh v. Dennington, 2 Ld. Raym. 
Sid. 162. Raym. 84. The caſe in 1094. It is alſo cited, 1 Ld. Rm. 
which it was mentioned, M. 3 Ann. is 480. 3 Wilſ. 274. ie 


c 
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Ale⸗houſes. 5. 8 


Stephens ver/us Watſon, 25 
(Mich, 13 Will 3. B. R.! 


P ER flat. 1 Fac. 1. chap. 9. Ale-houſe-keepers are to Ale-houſe-keep.. 
forfeit 10, to the poor, if they permit _ inhabit- 67% how and in 
ant of the place to ſit tippling above an hour. Vide 4 Jac. 1. niſhable. 3 Salk. 
c. 5. 21 Fac. 1. c. 7. 3 Car. 1. c. 3. againſt drinking, 26. S. C. An- 
Before the 5 & 6 E. 6. it was oft for any one to deus 82. | 
keep an ale-houſe without licence, for it was a means of 
livelihood, which any one was free to follow. But if it a 
was diſorderly kept, it was indictable as a nuſance. By 
5& 6 E. 6. c. 25. two juſtices, one of the quorum, may Poſt. 471. 
ſuppreſs ale-houſes, | Fer Boe” 
2dly, None are to keep ale-houſes unleſs licenſed by 
ſeſſions, or by two juſtices, upon a recognizance not to 
allow gaming, and to keep good rule and order. 


3dly, 


r 8 g 4 


- T 
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45 


Show. 269. 


Ale⸗houſes. 
| zuly, Any one, that not being thus qualified keeps an 


ale-houſe, may be committed three days and held to a re- 
cognizance, with two ſureties, to be certified to ſeſſions. 
Note. This ſtatute extends not to inns, for they are for 


lodging of travellers ; but if an inn degenerate to an ale- 


-houſe, by ſuffering diſorderly tippling, Oc. it ſhall be 


deemed as ſuch. 


If a man keep an ale-houſe without licence, he may be 
committed for three days by the act, but he is nat indict- 
able, becauſe the ſtatute which makes it an offence, - has 
made it puniſhable in another manner (a.) „ 
Nota. There is a difference between ſuppreſſing ag 
de unlicenſed ale-houſe and one that is licenſed. = 


(a). This ſubject is elucidated by the 


following caſes : Rex v. Wright, 1 Bur. 


543. An indictment againſt a clergy- 
man for farming land contrary to 21 


Hen. 8. ch. 13. which enacts, That 


no ſpiritual perſon ſhall take to farm, 
Kc. under pain to forfeit 10 1. per 
month,“ was quaſned. Lord Man/- 
field ſaid, he always took it, that where 
new- created offences are only prohi- 


bited by the general prohibitory clauſe 


of an act of parliament, an inditment 


will lie; but where there is a prohibit- 


ory particular clauſe, ſpecifying only 
particular remedies, there ſuch parti- 
cular remedy muſt be purſued, Den- 
mifon J. ſaid, Where an offence is not 


ſo at common law, but made an offence 


by act of parliament, yet an indict- 


ment will lie where there is a ſubſtan- 

tive prohibitory clauſe in ſuch act of 
parliament, (though there be aſter- 
wards a particular proviſion and a par- 


ticular remedy given, ) but it is other- 
wiſe where the act is not prohibitory, 
but only inflicts the forfeiture and ſpe- 
cifies the remedics: and Vilmot J. 
concurred ip that opinion. vs 
Rex v. Robinſon, 2 Bur. 799. An 
indictment againſt the defendant for 


not performing an order of two juſ- 
tices for the maintenance of his grand- 
children, was, on motion in arreſt of 
judgment, held good, for the non- 


performance of a legal order is an of- 
fence at common law : and it was ſaid 


per Curiam, where the offence was an- 


tecedently puniſhable by a common 


law procceding, and a flatute pre- 


_ 


— 


. ſcribes a particular remedy by a ſum- 
mary. proceeding, the proſecutor 1s at 


liberty to proceed either way. But, 
notwithſtanding there are two reme- 
dies given, yet it would be extreme- 
ly oppreſſive to take the remedy by in- 
dictment, if there art no circumſtances 
which obſtruct the proceeding in the 
ſhorter way of ſummary remedy. In 
Rex v. Boyall, 2 Bur. 832. the Court 


refuſed to quaſh an indictment for not 


working on the highway purſuant to 
order, and recognized the doctrine in 
the preceding caſe. Rex v. Balme, 
Cowp. 648. Indictment againſt ſurvey- 


_ ors of a highway for not widening a 


highway according to an order of juſ- 

tices, held good, though there is a 
particular ear nag for offences a- 
gainſt the highway act. By Hat. 26. 
G. 2. c. 6. J. 1. the king ĩs impowe red to 


iſſue orders reſpecting quarantine; and 


it is provided, that ali ſhips, Sc. ſhail 
be ſubje& to ſuch orders. By / 5. 


particular penalties are enacted for di- 


obeying them. The perſon difobey- 
ing is puniſhable by indictment or in- 


formation, Rex v. Harris, 4 T. R. 202. 
It ſhould be obſerved, that if a ſtatute 
creates an offence without a ſummary 
remedy, which is therefore ipdictable, 
and a ſummary remedy is given by a 


ſubſe quent ſtatute, it remains indict- 


able in the ſame manner as if it was an 
offence at common law. Such are the 
caſes of Regina v. Gould, poſt. 381. 


Rex v. Davis, cited 2 Bun. 803. Rex 


v. Jackſon, Cowp. 297. 


„ Where 


— 


aliens. Vide Allegiance, Denizen. 


ce Where an ale-houſe is licenſed, the juſtices, to ſup- 
preſs it, muſt either proceed upon the recognizance, 
the condition whered? muſt at leaſt be broken; and 
therefore his having another trade, or being a bailiff, 
ezn be no caùſe in ſuch caſe; or by indictment; and 
then there muſt be ſuch diſorders as prove a nuſance. | 
e But where an ale-houſe is unlicenſed, the juſtices 
ce may ſuppreſs it at diſcretion; for on the denial of a li- 


« cence no appeal lies, and the ftatute, which gives the 
10 


ex 
ce 
cc 
cc 
ct 


cc 
ec 
cc 
cc 
ic 


convenient, would ſignify nothing, if it did not extend 
to ſuch caſes; for it cannot extend to ale-houſes that 
are licenſed, becauſe they are not puniſhable without a 
breach of the recognizance. And as to thoſe that are 
unlicenſed, if they - ſuppreſſed by commitment of the 
« owner, the want of a licence can only come in que- 


« juſtices a power to ſuppreſs where they ſhould think 


| 45 


Poſt. 470. Ju- 


ri ſdiction of uſ- | 
tices of peace to 

ſuppreſs alE- | 
houſes licenſed 
and unlicenſed. 


[46] 


e ſtion, and not the reafon and cauſe why it was denied.“ 


a 2 


Aliens. Vid Allegiance, Denizen. 


— 


1. Wells ver/as Williams. 


ILMick. 9 Will. 3. C. B. 1 Ld. Raym, 292, 1 Lutw. 34, 
0 | N 
1 F an alien enemy comes hither /ub ſalvo conductu, he may 
maintain an action; if an alien amy comes hither in 
' me of peace, per licentiam domini regis, as the Freneh Pro- 
teſtants did, and lives here /ub protectione, and a war after- 
wards begins between the two nations, he may maintain 
an action; for ſuing is but a conſequential right of pro- 
tection : and therefore an alien enemy, that is here in 
peace under protection, may ſue a bond; aliter of one 
commorant in his own country (a). . c 


Foſt. 186. 2 Stran. 
| aw 


(a) See Bur. 1734. Dong. 619, 627, 2 ed. u. 132, Forte 221. 


N 2. : 
URKS and infidels are not perpetui inimici, nor is 
there a particular enmity between them and us; but 


bs 


this is a common error founded on a groundleſs opinion of 


— — | e 


Alien amy, or 
enemy living 

re under pro- 
tection, may 
bring action, be- 
cauſe ſuing is a 
conſequence of 
protection. Far. 
150. Cro. El. 
683. Co. Lit. 
129. „ Co. 16. 
b. Calvin's caſe. 
Cro. Car, 9. 


I 082, Andr. 76. 


Turks and infi- 
dels not perpetuĩ 
inimici. 


46 Amendment. ö 

1 5 Juſtice Brooke ; for though there be a difference between 
our religion and theirs, that does not oblige us to be ene- 
mies to their perſons ; they are the creatures of God, and 
of the ſame kind as we are, and it would be a fin in us to 
hurt their perſons. Per Littleton, (afterwards lord keeper 
77 King -barles I.) in his reading on the 27 E. 3. 17. 


1471 Amendment. 
See rules relative 1 . : | | 
to amendments | 

of pleadings. 
Caſes Temp. 
Ld. Hardwicke, 


A 1. Anonymous. 
. rasch. 5 Will. 3. B. R.] 


Reaſons of a- W HE N a declaration is come to be in parchment, 
— * cl the Court can mend no farther than is allowable by 
2 Salk. 520. the ſtatutes of amendments, for it is then a record; but 
„ while it is in paper the Court may mend at pleaſure; for 
$8. x Funo. it is not within the ſtatutes of amendments (a). | 
1098, 1099. Es, 

a T. R. 707. | | (a) Vide St. 5 G. 2. c. 13. 


2. The King ver/us Knowles. 


1 JNDICTMENT of murder. The defendant pleaded 
— — that he was Earl of Banbury, &c. Attorney Gene- 
replication; and ral replied, Sc. Earl of Banbury moved to amend his 
before entry aF. plea, and had leave, ¶ Holt doubting,) becauſe the pleading | 
Ante >. Far. 28. Was not perfected nor entered upon record: And there 
3 3 

Poit. 50, og. having been ſeveral amendments in criminal cafes. Vide 
| n 2 Cro. 5 29. 2 Ro. Rep. 59. Sid. 225, 243.  Cro. Car. 
Combe 273. 144. Nora. The plea was filed, but not entered upon 
Skin. 336, 517- the roll; and the Court held, that before judgment, while 
— TT „ things were in fieri and in agitation, they had a power 
Trem. zz, Over all proceedings (607)... : 5 

CS. T. 50, 585. 


(b) Per Lord Mansfield. The rule but amendment of the record itſelf, by 
is, that whilſt all is in paper, you may the flatutes of amendment, extends 
amend at common law; and in ſuch not to criminal proſecutions, 4 Bur. 
amendments there is no diſtinction be- 1099, . 
teen civil and criminal proſecutions; 

4 


Amendment. 


1 


VVV 
M OTION was made to mend an information of per- 
jury, and oppoſed, becauſe the defendant had 
pleaded. Et per Holt Chief Juſtice, As to mending after 
plea pleaded there is no great matter in that; after a re- 
cord has been ſealed up, I have known it amended, even 
b tried (a). 


juſt as it was going to 


(a) Vide Wilkes's caſe, 4 Bur. 2527. may 
where the point was diſeuſſed at large, made up and ſealed. 
and held, that a criminal information e 


| 4. The King verſus Keat. 
iu. s & W. 3. B. R. 


A Verdict general or ſpecial may be amended by the 
| notes of the clerk of aſſize, but this is in civil, not 
in criminal caſes. Vide 1 Ro. Rep. 82. A ſpecial ver- 
dict amended by the * notes of the counſel in the cauſe 
after error brought. Vide 3 Cre. 149, 150. Cro. Car. 
145, 333. 4 Co. 52. 2 Co. 185. (b). 

67. 5 Mod. 287. S. C. Comb. 406. Skin. 666. Holt 481. 3 Salk. 191. 
Mod. Caſes 165. Moor 689. Cro. Jac. 39. 


The King verſus Harris & al. 


47 


1 Lev. 184, 189. 
Poſt. 50. Infor- 
mation may de 
amended after 
plea pleaded. 

3 Lev. 347. 
Skin, 36. 

4 T. R. 457. 


be amended after the record is 


Verdict may be 
amended by notes 
of the clerk of 
aſſize in civil 
caſes, not in cri- 
minal. Cro. El. 
677, 678. 2 Jo. 
211. Litt. Rep. » 
Poſt 53. pl. 19. 


*[48] 


(3) Via Cramp. Pra. 1 vol. 2 edit. 281, 5 Bur. 2661, Bunb. 283. 


{ Mich, 8 W. Zo B. R.] 


E JECTMENT againſt ſeven defendants, who enter 
into the common rule for confeſſing leaſe, entry, and 
ouſter, and plead to iſſue. The plea-roll was right, fo 
was the venire, diſtringat, and the jurata ; but the iſſue in 
the niſi privs roll was between the plaintiff and five defend- 
ants only, which was tried, and verdict pro quer. and an 
amendment being moved for, it was oppoſed, becauſe it 
was to alter the verdict, to ſubject the jury to an attaint, 
to make another iſſue, and to make two defendants guilty 
who were not tried: but it was amended; for nothing 
could be inquired of but the title of the leſſor, and the if- 
ſue depended on his title, which is not altered by this 
* | | amendment. 


5. Biſhop of Worceſter's Caſe. 


Poſt. 49. Eject. 
ment verſus le f 
ven defendants, 
and all join in 
the common 
rule, and the 
iſſue was right 


in the plea · roll, 


&c. but the niſi 
prius roll was 
verſus five only; 
and after verdict 
pro quer. this 
was amended by 
adding the other 
two defendants. 


48 Amendment. e 
. Abr. 205: amendment. And it muſt be conſidered that all ſeven ens 
Fo Mod. 326. tered into the common rule, and that the plea-rol!, c. 
Comb. 393. Str. are all right, and this cannot be intended other than the 
— ly + Nana ſame iſſue, and the amendment is only to rectify a plain 
2  * Miſtake, and make that the iſſue which was apparently in- 
tended to be ſo. : | „ Eg | 


6. Puleſton verſus Warburton & al: 

7s IDS BS Een,” 
deute ngen. EJ ECTMENT. Verdiet was pro ger. and now he 
ment laid 169 — moved to amend his declaration, wherein he had 
eee won counted of a demife, 10 April 1697, inſtead of 1696 for 
Lerdict, becauſe 97 Was not come at the time of the trial. And tlie Court 
it would be ano - agreed, that in a judgment by confeſſion on a warrant of 
thertitie, 1 Mo attorney, it had and might be amended in ejectment, be- 
18 8. C. cauſe without ſuch amendment the agreement and intent 
Andrews 208. of the parties could not be fulfilled; but denied it in the 


Comb. 394+ principal caſe, becauſe it altered the iſſue and made another 
Caſes B. R. 125. title (a) 8 „ : , 


(..) Lide Bl. Rep. 940. 


7. Child verſus Harvey. 
Vlich. 11 Will. 3. B. R. 1 L9. Raym. 511. 8. C. 


2 _ boa A Scire facies on a recognizance z upon iſſue nan folvit it 
day + ies was found (6) for the plaintiff. Mr. Northey moved to 
was appointed ſet aſide the verdict, becauſe in the diffringas and jurata 
bran vio row ten the return was à die Sante Trin. in tres Sept. nift Fohaunes 
verdict held not Hlolt mil. 27 die Funii prius venerit, the twenty-ſeventh day 


amendable by the Of June, being the morrow after tres Trin. But the plea- 
lea roll, becauſe roII ag right, for the award there was tres Mich. It was 

the Judge's au- . | 

thority was con- agreed / on all ſides that the trial muſt be ſet aſide unleſs 


fined to that day. the miſtake could be amended, becauſe it appeared the 


a Mop ag Ca Judge had no authority to try the iſſue, ® and the Court 
* [ F * eld that it could not be amended. The Court agreed that 
wet? a Where the difiringas. or furata are right, and the amend- 


prius roll may be ment does not alter the point in iſſue, the nj prius roll 
amended by the may be amended by the plea-roll, So it was in the Biſhop 


pra-rotlh of Moregſiers caſe, ant. 48. and there the difringas and f- 


1 


(e) By 5 G. 2. c. 13. where any ver- fault either in form or ſubſtance, in any 
diet hath been or ſhall be given in any bill or writ original or judicial, or for 
action, ſuit, bill, plaint, or demand, any variance in ſuch writs from the de- 

Sc. the judgment thereupon ſhall not claration vr other proceedings. 
be ſtayed or reverſed for any defect or S 77 ) 
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rata were e Gre. 353. Dy. 260. Hut. 81. 1 Cen. 6 Mod- 164% 


„ Zut here neither d;fringas_ nor jurata are right. 27% d. 
He day inted for oe ai prius is impoſnible; — 1 70 33 Nel. ok 
Judge's authority is con 9 the day. He has no au- 752+ Hobs 35. 
thority to try, ns Johanner Holt, &c. 27 Junii priut, ve», + | 
nerit ; Which cannot be. Where a Judge's authority is 

confined to a day, his trial at another day muſt be without 

: authority (a). appr wayne A 125 

f (a) See 2 #/. 144» 


wy 
en. ot Wilt. 3. B. R.] „ 


| THE clerk of the treaſury of the Common Pleas at- Incaſe of 
tended with the record here, and it was moved that _—_— _ 
the tranſcript in B. R. might be amended by it. Hall op- by the record in * 
poſed it, till they had the coſts of the writ of error allowed C- B. the cotts * 
them. Et per Holt Chief Juſtice, You ſhould have inſiſted wing - "oe 
for the coſts in C. B, before the party had liberty to amend; The rule in C. B. 
This way of amending the record here by the record there, 3 | po if 
p the courſe of the Court, and only tv lave a certiorari : waves; — 
or if the record be right below, upon diminution alleged, nor die. 
the party may have a certiorari of common right. There. Vide 1 Lill. 67. 
fore theſe amendments cannot be oppoſed ; nor did I ever 
know it done, being only to ſave the charge of a certio- 


vori (b). 


(6) Vide 1 Vi. 303. 


9. Thompſon ver/us Crocker. 
tal. 12 Wil. 3. B. R.) 


N ORTH 2 Y moved to amend a writ of error, which variance be- 
+? recited a judgment given in curia of the king, when tween wrirof er- 
it ſhould be in curia regis & regine ; the curlitor's notes eff nde 
were right, and the miſpriſion only in matter of form and amended; though 
not Kill: Sed non atlecatur * ; for firſt, the writ is a good the curſitor's 
writ; there is no fault in the. writ, only it does not agree „ 
with the record; and the amendment is to make a new 1 Sid. 54, 107. 
writ. 2dly, The 8 H. 6. impowers us to amend in mat- Styl- 117. Co. 
ters precedent to the judgment ; but 'not to amend the 5 2 
writ of error. The intent of the ſtatute was to amend in Poph. 196. 


ſupport of original judgments, and to avoid writs of error; 3 Lev. 344» 345 
* A writ of error is now amendable by the Stat. 5 Geo. 2. ch. 13. feR. 1. 
Note to 5th edit. ö 3 
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mendment of in- 


murrer after en- 


— re IS. 6 


- 


49% Amendment, | 


| Court cannot but this may be to make au amendment to make good the 


amend their 


commiſſion. © | Writ of error, and to reverſe the judgment. And it is the 


Caſes B. R. 369. more abſurd, becauſe the writ of error is the commiſſion 


8 


; miſſion. 3 


8.0. Skin. 367. to the Court, and a Court cannot amend their own com- 


[5 . 10. Anonymous. 


(rin, 12 Will. 3. B. R.] 
R Bartholomew Shower moyed to amend an informa- | 
tion of forgery in ten places, and though oppoſed, 
formation with- the motion was granted, becauſe it made no alteration of 
out coſts. 1 Lev. the fact; and that without coſts or imparlance. 


Ante 47. A- 81 


189. Tp; 


1. Cor verfur Wilbrabam.. 
[Paſ. 13 Will. z. B. R. 1 Ld. Raym. 668. S. C. by the 
| | name, Fox verſus Wilbraham, ] 8 


g 
- 
” 


Am end 


C OVENANT; and aſſigns breach upon the words 
cannot be on de- | 


that he had not made, done, or ſuffered any act or thing 
try on the roll, Whereby to encumber, &'c. And the breach was quod ad 
Cro, Car. 386. ſe/ſhonem cęſtriæ tent. &c. anno quarto Facobi ſecundi utlagat. 


I Sid. 4. 14 5 : iz ; Ae. 
Ed. 11 8 it. Defendant demurred; and upon argument the de 


3 Lev. 39. Hob. Claration being held naught, for uncertainty when or what 


127. Mod. Caſes term the outlawry was had, Mr. Cheſhire moved to amend. 

8 Holt 55. He cited 1 Cro. 147. which was after verdict, but ſaid, as 
to this matter, there was no difference between verdict 

and demurrer; for the words of the act of E. 3. are chal- 

lenge of the party; which muſt be meant demurrer. Sed 

per Holt C. J. No; the ſtatute means the party's exception 

in arreſt of judgment. If the defendant had pleaded a 

plea to the right, or in abatement, it night be reaſonable 

to allow an amendment ; but to amend upon demurrer, 

when this may be the cauſe of the demurrer, would be to 

enſnare the defendant without cauſe. Ergo diſallowed (a). 


(a) The practice is now to permit the party to amend, on payment of coſts, 


12. Lepara ver/us Germain. 
{Paſ. 2 Ann. B. R. S. C. 2 Ld, Raym. 359.] 


Eil agen. O. SSUIPSIT; and declares verſus Sir John Ger- 


; Kt. pl. in abate - r . 
aa 4 Fork ware main Kt. The defendant pleaded in abatement, he 


knight and ba-. Was 2 Knight and Baronet; the plaintiff replied he was a 


ronet, and denied Knight, Wc. and Raymond moved to amend upon pay- 
to be amended. | ment 


o 
q * 84 „ 9 „ *; r 
4 13 4 \ 1 ; 
* F i 4 " ö 1 0 o 
- N 8 f 0 


8 
1 


Ante 3, 47. 3 


ment of coſts, all being in paper, and that the action be- 3 Salk. 451. 


ing by bill, the addition was not material, not being with- 
in the ſtatute of additions: but denied to amend, becauſe 


Salk, 235» 8. C. 
Holt 493. 


nothing to amend by, and the defendant had taken advan- 7771 Raym ; 


F 


(a) In Garner v. Anderſon, 1 Sir. 


11. the Court allowed the plaintiff in 


replevin to amend the declaration by 
altering the place of ay rg A. to 


Z. after the defendant had juſtified 


taking in B. and traverſed pry 
e- 


A. King v. Steward, 2 Str. 739. 


fendant, in an information, having 
pleaded a different addition in abate- 


ment, the Court allowed an amend- 
ment. ry e v. Governors of 
" Tamevorth School, 2 Will, 118, Leave 
given to amend declaration, after va- 
riance pleaded between wwrit and 


à plea in abatement. 


as alminiſtrator, pleaded he was ndt 
adminiſtrator; plaintiff allowed to 


amend by declaring againſt him as 


executor. Queen v. Borongh of Malm/- 


Bury, 1 Cromp. Prac. 108. (Where all 
the preceding caſes are inſerted). The 
name of a corporation amended after 
All amend- 
ments are upon payment of coſts. In 
Richards v. Brown, Doug. 114. a 
warrant of attorney variant from the 
declaration was amended after error 
brought, and variance aſſigned fot 


* error, 
count. Barnes 5. Defendant” ſued 


13. Parſons verſus Gill. 
[Mich. 2 Ann. B. R. 2 Ld. Raym. 89g. 8. 


* debt upon a mutuatur, 


the judgment was entered iip Plea-roll athend- 


8 rr e 6 Dy Me - 
as of Fil. Term 1700, whereas the borrowing appear- j JL nm ; 


ed to be 2 April 1701. Error being brought to reverſe 
this judgment,“ Mr. Ward moved to amend the judgment 88. 
e paper- book ſigned by the maſter, which was the 
2 FJanuarii t 7o0. Et per Cur. This was allowed tb be 
amended, for it is but a lip of the clerk, who ſhould have 


by 


the maſter. Poſt 


[51] 
Mod. Caſes 16 8. 
Vide Doug. 109 


peruſed the paper-book ſigned by the maſter, which is au- 
thentic enough to amend by. Vide 1 Cro. 147. Hob. 127. 


1 Brownl. 16. 


14. The Queen beg Tutchin: | 


(Mich. 3 Ann: B. R. 2 Ld. Raym. 1061, 8. C 


1 NF ORM ATi ON for a libel: The defendant was Ventre ret. 23 
1 found guilty; and it was moved in arreſt of judg- 
ment, that the wen. fac. was returnable die Lune prox. pg 


October. Diſ- 
tringas teſt. 24. j 
a diſcontinuance; 


tres Sept. Sunct. Mich, arid that the diftringas and ui priur and not amend- 


on the roll was awarded in common form right enough; 
but that the writ of diſtringat was teſted 24th. October; 571. 
whereas the venire was returned the 23d. And this was 31, 312. 
be a-diſcontinuance * the queſtion was, 2 
5 | as ele 


held to 


6:4 yt 4 


able, Veld. 205. 
Cro. El. 4333 
Cto. Car. 
No 
ifference as to, 
r ww” 


: $1 55 amennment. 


tagen eaſes civil ther it anight amended ?. It gued, it he 
77 0 5 bor +, t it was . . 0 a ms 


and criminal at 
| at Non 
. 2 aw * 2dly 7 By the 4 5 of H. 6.2. 2 Cre. 529. Ero. 


x Danv. 335. Car. 1 4. Sid. 244. . Ry 1 Ly 1. 259- 4 
8 1458. 3.9. L Fits. 14.436. 2 1 We 449- 77 | 
* 1:99 wie 66. I 1 80 _ 2 4 Ate = Cre, £7 - 
1 72. 0 owys; 1 ateyer a 
The Fp hs might be PE Fog in civil caſes, was at com- 
+ gthers re 15 
tes of jeo- mon law. amendable i in criminal ; and ſo it is at this day. 


= 2 5 2 75, 2dly, This was not amengable at eommon law, becauſe it 

30g. 5 Nied. Would warrant a trial that was tried without authority, and 

2166s 268, 270. the amendment would be contrary to the truth of the fact. 

AE 43. And it is a miſtake of the clerk in ſkill, and though a miſ- 

5 Mod: 508: awarding of proceſs on the roll might | be amended at com- 

olt 424. 58. mon law the ſame term, becauſe i it yas the act of the 

75 3% ́ Court; yet if any clerk at common law iſſued out an errg- 

gnaeous proceſs on a right award of the Court, that was ne- 
ver amended in any caſe at common law. 3dly, The 

held this not to be amendable by any ſtatute. of . 

ments. And Povel ſaid, There were only two ſtatutes 

of amendments, the 14 E. 3. and 8 H. 6. ho reſt he reck- 

oned to be ſtatutes of jeofails, and not of amendments. 

And he held that the £ 8 H. 6, was only to cylarge the ſub- 

ject-matter of 14 K. 3. and that the 14 E. 3. extends only 

to proceſs out of the roll, i. e. Writs that iſſue out of the 

record, and not to proceedings i in the roll itſelf ; but that 

the 14 E. 3. extends not to the king, becauſe of theſe 

words era of the party. And the f H. 6. has been al- 

ways conſtrued in imitation of the act of E. 3. And the 

exception in the ſtatute of H. 6. was only ex abunganti oo 

85 tela. And all judges and ſages of the law in all: 
3 have taken it not to extend to the Crown. And the 2 — 
on the other fide are not to be relied upon (a). 


(2 Vide Stat. 6. 2. 6. 13. ade 48. in note to cue uv. 


— 


8  Buckfom verſus Hoſkins. 
(Mich. 3 Ann. B. R. 2 Ld. Raym. 1057. 8. Cc] 


6. Mod. 263, RROR of a judgment in C. B. and the ſeire facias 
320. nene to aſſign errors was quare executionem habere non de 
variant from the 
judgment not of 2 Judgment i in ejectment for two meſſuages; whereas 
amendable after. the recovery was de uns meſſuagia only: the plaintiff in 
ny wo rar error pleaded nw/ tie] record, and the defendant maved to 
not vicious in fe. amend.” He cited 1 Cro. 162, 163. 1 Re. '197, 797. 
: 5 22 B. . 6. 2 Cro. 373. Cro. El. 60. 2 Sid. 5, 12. 
265, C. Fe. per Holt.C. J. Nothing appears to be vicious or in- 
Hole 5%, 2 * need ee and there may be a good 
| judgment 


Amendmenk. 5 
judgment that agrees with it. The writ is good, though 
improper for the purpoſe, and we cannot put a deceit 
upon the defendant, and make his plea falſe when it was 
true. Cre. Ja. 372. was ſaid to be a ſtrained caſe, 


16. Vavaſor begin Baile. | 
m 6 , OED 


tween ſcire fa- 


 ſeire facias the plaintiff's! name wus put for the de- n N 


fendant's, ſcil. Radalphus for Jacobus; and; they moved to ment, not 


amend, it being the fault of the cler: Denieil g for the de 195 i 


writ does not appear to us to he wrong, and there may be Amend. 112. 


ſuch a judgment for ought, we. know. 15 . 
F 112 | pl. 25, Holt 59. S. Cs 


17. Inter Lord Pembroke and Lord Jeffereys, 
coram Holt G. Y. & al. pon a Reference | 
fannt e U EO - 


7 ORD Pembroke petitioned the Houſe of To 


bill to ſet afide an amendment made of a fine and nant not amend- 


. HED | b a 
comman rocorery im tha grarwſaſbons.in Maker wheadby ere 


he had loſt: the fit of a writ of error: And whether 2 Salk. 702. 
the; fine and recovery were amendable inthe faid*particu- 1 Nin. 
lars, and the ſaid amendments warranted by law, was re- rl e 
ferred to the Judges. One was, whereas the writ of 1 
oovenant was teſted ſix months after the Dedimus for the 
caption, the Court of grand ſeſſions had amended it. Et 
r Holt & al. it was certified, That the writ of covenant ,. 
ing an original, was not amendable either by the com- [ 53] 
mon law or by any ſtatute : That neither the 14 E. 3. nor Amicableaticn,/ 
the 8 H. 6. warrants ſueh an amendment: That there is 22 e 
no difference as to this purpoſe between actions amicable far. a r= 
and adverſary; for nobody pretends to mend a miſtake in Noy 17. Co. 
a\deed-itfelf, and yet 10 ſurely is as much a common Em 2445 252+ 
affurance as a recovery, and that Gage's caſe, 5 Co. 45. * is 3 Low 7 
miſteported, and not law. Hereupon a bill was allowed, obſerves on 
but was thrown out in the Houſe of Commons (a). Cole 5 Rer. 


That the record, 


(a ) Via, 3 Will. 58, 154, 249. Rep, 102, 816, 1013. H. Bl. 52 
Ld. r . e = A won rm oy any 
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Verdict general 
or ſpecial may be 
amended by the 
clerk's notes in 
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A Verdi general or ſpecial way be amended. by tlie 
notes in the book of the cler 

a miſpriſion: But this is to be intended in civil and not 
civil caſes, but in criminal caſes. Vide Keil. i. 
fit, defendant pleaded 


of aſſize, if there be 


'3 Cre. 149. In aſſump- 


1 e for part, and non afſſump- 


e Jury found for both, quod non 


Car. 338. Hob. aſumpfit, whereas for one it ſhould be non 2 ; and the 


Rep. Lit. Rep. | 
61. Ante 47, 


record was delivered to the clerk of the a 


izes to amend, 


becauſe it was his 'miſpriſion; it appearing, the Jury found 


pl. 4. Wi both iſſues for the plaintiff. 3 Cro. 149, 150. Cro. Car. 


1345, 338. 4 Co. 5. 2 Cre. 185. A ſpecial verdict has 
deen amended by the notes of counſel in the entry; and 


that after a writ of error brought; for per Cur. It is but 
what was found, and we may amend here what they might 


in Com. Banco (a). 
n 18 7 4. i » 


Neta. Amendment ſhall. not be made, after: the Court cannot help os. 
that the matter is upon record, (as giving leave «to withdraw a demurrer an 
plead to iſſue, after other iſſues joined in the ſame cauſe have been tried, and 


__ * 
, \ 


| { | 2 4. 4 
Ins 5s. 7 „nr N e n 
„ UE LESS . CL #4 1 4 þ of 


TH EL 


* 


- 


verdicts formed with contingent damages ;) for the whole muſt be ſuppoſed to 
be ſtill in paper. 1 Bur. 322. V. 1 T. R. 782. 2 T. R. 27. \ 


(a) In Metocumbe v. Green, 2 Str. 
1197. a verdict was amended by the 


Judges“ notes, the officer having en- 
tered 1. damages inſtead of 2751. 


In Maye v. Archer, 1 Str. 5 13. a ven. 
de now, was moved for, on affidavit 
that certain material facts, not ſtated 
in the ſpecial verdict, were proved at 


the trial; but the Court directed the 


verdia to be amended. In EFddawes 


v. Hophins, Doug. 375. a declaration 


conſiſted of ſeveral counts; and, after 
a general verdict, a motion in arreſt 

of judgment being made on the ground 
of their inconſiſtency, the Court al- 
lowed the paſtea to be amended by the 
Jadges' notes, and applied to particu- 
ar counts. Lord 3 mention- 


ed the caſe of one Gin, who was 


convicted of robbery; and a miſtake 
being diſcovered in the verdict, it was, 
on conſultation with all the Judges, 
corrected from minutes ſigned by the 
jury, and the priſoner executed. Bul- 
ler J. ſaid, If there was only evidence 
on the good and conſiſtent counts, the 


verdict might be amended by the 


Judge's notes, otherwiſe if there was 


any evidence applicable to the other 


counts, verdidt amended in B. R. by 
applying damages to à particular 


count, according; tothe Judges” notes, 
after error hronghs in the Houſe of 
I 


Lords, and an aſſignment for error that 
the counts ought not to be joined, and, 


a day for argument appointed in the 


"Houſe of Lords. Petrie v. Hannay, 
3 FT. R. 659. Plaintiff, 5. 7. cannot, 
after applying a general verdict to one 
count, upon that appearing inſufficient, 


reſort to another. Holloway v. Bennett, 
4 T. R. 448. In Cogan v. Ebden, 
1 Bur. 383. the Court were of opi- 
nion, that a verdi& might be amend- 
ed on the affidavit of eight of the jury, 
that it was given contrary to their in- 
tention, by miſtake of the foreman ; 
and it 'appearing on the Judge's re- 

rt that the weight of evidence ac- 
corded with their intention. Vide 
1 Will. 33. Doug. 746. 5 Bur. 


the 


2661, Lord Mansfield obſerved, in 


Amertciaments and Fines, | 


the caſe of Alder v. Chip, 2 Bar. 
755. That the Court had not uſed 


\ 


{$3 


tained leave to amend, the other would 
not be prejudiced or delayed thereby. 


the ſame ſtrictneſs of late years, In that caſe the plaintiff had, by miſ- 
with regard to amendments, as they take of his former attorney, traverſed 


formerly did, and it was much bet- a leaſe under which he 
ter for the parties that they ſhould ha 
not. However, the Court would al- and reply de novo. 


ways take care that if one party ob- 


claimed, and 


had leave to withdraw his replication, 


1 
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1. Lord Gerrard ver/ur Lady Gerrard. 
; [Hill. 7 Will. z. B. R. 1 Ld. Raym. 72. 8. C. 1 


JN dower, defendant confeſſes as to part, and judg- 
4 ment is given againſt him, quod fit in miſericordia; and 
as to the ref he pleads in bar; upon which there is a de- 
murrer, and judgment is given againſt him, quod fit in 
miſericordia. And it was objected in error, that a man 
ought not to be twice amerced in the ſame action. Sed 
non allecatur : For both the judgments are final and inde- 
endent of one another. 5 Co. 58. 5. aliter, where one 
judgment is only interlocutory, and depends upon ano- 
ther, as quod computet in account. ns | 


2. Linſey verſus Clerk. 
_ (Mich. 8 Will 3, B. R. 


1 N treſpaſs, aſſault, and battery, &'c. there can be no capia- 
1 tur pro fine entered ſince 5 & 6 W. & M. but the plain- 
tiff is to have Gs. 8d. in the coſts to pay ſo much to the king 
for the fine. Before this act, when the fine was pardoned, 
the judgment was entered nibil de fine quia pardonatur. 
So it is now in C. B. upon this ſtatute, for they enter 
their judgments nibil de ine quia remittitur per fiat. But 
in B. R. judgment is entered up without any notice taken 
of the fine; for the law is altered and taken away in 

3 F 4 | elſeck 


{54] 


5 Mod. 67. 3 
Lev. 401. Poſt 
253. Lev. Ent. 
76. Defendant 
may be amerced 
twice in the 
fame action, 
where there are 


two final inde- 


pendent judg- 

ments. 8 Co. 
61. A. 2 Leon. 
45 57 185, 186. 


3 Mod. 28 5. 
No judgment 
entered pro ſine 
in treſpaſs in 
B. R. ſince ſta- 
tute 5 & 6 W. 3. 
Carth. 390. 
S. C. Comb. 
387. Caſes B. R. 
101. 
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EM. Aitettaliins and Fines. 
„ Ka ee 65 this ſtatute, Therefore not like the cafe of 3 
pardon; for that (es, not LA ae ae but excuſes ths 
W GITAT rats 2 5 
| 3. es Ry Smith. 
[ Mich. 9 Will. 3. in Scace. At Serjeants- Wy 


| Eftreats diſ- E TYRES ſued a vrit out of 2 B. verſus Smith, di- 
— Aecdect to- che mberiff of Tord, who fem à warrant ta | 
Exchequer. | Simpſon the bailiff of the liberty of Pomfret, who did not 
| return the writ; upon which e Was amerced 50 J. (viz. 
time after time) and that was eſtreated into the Exche- 


dauer. "Afterwards" g. and Sund agreed, and upon 


| producing a certificate from the attorney for the plaintiff 
7 . that the debt was ſatisfied, theſe amerciaments were diſ- 
105 . charged upon mation to the barons. Note, There ought 
ED YI on bis conflat of the eſtreats, and, as the clerks ſaid, the 


Court uſes not to . the axneyclamentny, "BN allow. 
veg. Wepaet kn eto) ie 5 


5 The King Saher The Mayor of | Henford, 
| mae a wü. g. BRI 1 2105 


Iſyes + pow IN an 5 in nature 4 52545 e, 5 
cial gsf Ber: * were returned upon three ſeyeral | diſtringas's. 


extraorainar 5 Ward moved for a' rule to eſtreat e Et per 5 
uy "Palo Chief Juſtice, If it be an extraordinary 2 we can make 
2 a rule to eſtreat the iſſues; but otherwiſe, the courſe #1 
a 200 the Court i is to ſend them up into the — at t 
533. ulſual times, which are twice a year, viz. the laſt days o 
the two iſſuable terms. But there is nothing extraor- 
dinary in this caſe. And the motion was s denied. 


5. The Queen ver/us 3 


Paſ. 1 Ann. B. R. 2 Ld. Raym. 854. S. C. bus oal in the 
: | + ſecond . ? | 


| Colt taxed upan : JNDICTMENT For a treſpaſs a riot; defendant 
; pas hy. 1 pleaded mor cul. and the indictment was removed hi- 
In K K. Pro- ther by certiorari, c. The defendant went before the 

ſecutor cannot _ Maſter, and coſts were taxed 3 and now Mr. Eyre moved 
bac the i ag. he might go before the Maſter again, that the proſecutor 
ter accepting bis might be confidered for his charges below, the Maſter's 
coſts, 3 Salk. taxation before being only for coſts ſince the certiorari. Er 

104. 8. O. per Cur. The Maſter ought not to > conſider the —_ be- 

| | | ow, 


En. 
* 


, 


ES LR res wn 3 
' 
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Amerriaments and Fines. 66 


low, but only ſince the certiorari and upon it; then Mr. 
Eyre moved to aggravate the fine : Et per Cur. You ought 
not to aggravate the fine after the party has been before 
the maſter; if you do, we will fet aſide the taxation of 
coſts (a), Rs 1 | £ 


(a) Yige 2 Hawk. P. C. 6 ed. p. 415. contra. 


ct The Queen -verſur Templeman. 
| PE I Trin, 1 Ann. B. R.] , | 


[J29N a motion to ſubmit. to a ſmall fine, aſter a eon- Upon ſolynieting 
— feſſion of the indicment which was for an aflault, ona te” 
Halt Chief Juſtice took a difference where a man confeſſes dict went, affida- 
an indictment, and where he is found guilty z in the firſt vits may be read 


to prove that the 


caſe a man may produce affidavits to prove ſon afſawit upon pregcutor mate - 
the proſecutor in mitigation. of the ſine; otherwiſe where 2 ale; - | 
the defendant is found guilty; for the entry upon @ con- , , 
feſſion is anly nan vult contendere cum damina regina & pon. 40, S. C. 3 B. 
e in gratiam Curiæ. „ 253.5. 2 8. . 
Defendants may ſubmit to a ſine, though abſent, if — 2 
they have a clerk in Court that will undertake for the fine, Judgment for a 
Hill. 2 Ann. HickeringiPs caſe was, that he and his daugh- T_T” 
ters were indicted for a treſpaſs, and Hickerings only ap- ans ab@ence, © 
peared on the motion to ſubmit to a ſmall fine. But where upon an under. 


taking by a 


a man 1s to receive any corporal puniſhment, judgment hace; Lilies 


cannot be given againſt him in his abſence, for there is a for any corporal- 


capias pro fine; but no procefs to take a man and put him pusiſhment. 
on the pillory. Vide tit. Judgments, — Duke's caſc. 1 


7. Brook ver/us Huſtler, | Vige Record, | 
þ : | page 768. 
[Hill. 4 Ann. B. R. 1 


| D EB T for an amerciament in a court-leet. It was laid Amercement 


in the declaration, That the defendant was amerced may be general | | 


er Cur. not ſaying in what ſum, and that it was affeered 2 0 ng 1 
by affeerors to ſuch a ſum. It was objected that the Court affeered to a cer- 


"i PE : erars. is tain fum. Show. 
ought to impoſe a ſum certain; and that, by affecrors, is fan tum. Snow 


after to be mitigated. Vide Hob. 129. Lev. 206. Sed 553. Hob. 122. 


Cyr. cont. The amerciament ought to be general, quod fit Rep. A. Q. 76. 
in miſericordia ; and that is to be aſcertained by affeer- 11 8 
ors (5). e A. 19. 


! 


(5) Vide ac. Aud. 47. 
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Ancient de- 
meſne, how 
manor is ancient 
demeſne, lands 
held of the ma- 
nor impleadable 
in the lord's 
court only; par- 


cel in the king's. 


court, and not 

the lord's. Poſt 
186. Show. 

271. Bro. Anc. 
Dem. 6. 3 Lev. 
405. Styl. 197. 
2 186. S. C. 
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Ancient Demeſne. 


1. Baker verſus Wich. 
(Mich. 3 W. & M. B. R. | 


12 N 3 defendant pleaded in temen (a, ) that 
the lands were parcel of the manor of Bray, and that 
the manor of Bray was ancient demeſne held of the crown. 
And this was held naught per lot. Cur. For hereby it muſt | 
be underſtood the lands in queſtion! are part of the de- 


meſnes; and ſuppoſing the manor to be ancient demeſne, 


yet the manor and the demeſnes of the manor are implead- | 
able at common law, and not in the lord's court; for 
then the lord would be judge in his own caufe. On the 
other fide, ancient demeſne lands held of the manor are 
impleadable in the court of ancient demeſne, and there 
only. Vid F. N. B. 11. 1. 1 Ro. 324. And therefore, 
becauſe he does not plead that theſe were lands held of ae 


' manor of Bray, Judgment 25 e 225 80 
2 10% 20. bee 


605 This can 5 65 pleted by: 
leave of Court upon a full affidavit of 
the fact - affidavit that the lands are 
ancient demeſne, and holden of the 
manor of 4. not alleging that the 
manor. itſelf is ancient demeſne, f is in- 


OR lefſor of 8 Haag 3 a he 


hold, the plea will not be allowed, for 


a term of years is not recoverable in 
the court of ancient demeſne. That 
court is very much diſapproved of; 


per OE" 2 | Bur. 1046. 
| ſufficient, If it does not appear that | 
[57] Hunt verſus Burn. 

| © (Hill. 12 Will. 3. B. R. Comyns 93. . 5 Poſt. 244, 339-] 
Teste in an- _ RACTON calls theſe tenants villani rivilesiat,. and 
— who it, ſeems they are free as to their perſons, not as to 


their perſons, but their eſtates; for if ancient demeſne be to be tried, the 
not as to their jiſſue is, Whether ancient demeſne or frank- fee? The pri- 


eſtates. 3 Salk. vilege ariſes from the conſtitution and nature of the thing 

34. 8. & Holt 

1 coeval with the government itſelf, at leaſt as ancient as 
any other eſtate or tenure whatſoever ; z we muſt ſuppoſe 


theſe privileges commenced by act of Parliament, for they 
8 cannot 


Annuity... \Denfion. | : 57 


cannot be . by grout at this iy 4 er Holt Chief 
uſtice. 
: If you plead that the aber of B. i ancient demejne, you 
to aver it by the record of Doomſday, for that is the trial 
of it : But if you plead, that ſuch a place is parcel of a manor 
which 1s ancient demeſne, then you ought to conclude to the 
country : for parcel or not parcel ir triable per pais, 2 E. 3. Ique of ancient 


15. 6. Thomas de Grenhamy's cafe : But it ſeems to me e demeſne tow 


other fide may traverſe its being ancient demeſne. And ſo was: n 
done between. Saunders and Welch C. B. Paſch. 9 Jac. ort. 
3165. te wa, Whether the manor of Otterbury was. an- 

cient demeſne And the Court awarded, quod querens habeat 


recordum libri de Domeſday hic in octabis Hillarii. At 


the day the plaintiff had: the' book brought in by a porter. ” 


appeared by the Boo, that Edward the Confeſor, anno regni: 
ſui Jang octavo, had given this manor Abbati Rotono- To e 


nenſi: and that this manor was not in the title of de terra re- FRA 

gs; ; for all lands held in ancient demeſne, which the Cumfaſſor Ancient de.. 
ad, were by William the Conqueror, anno regni ſui viceſi- meſne iethe land 

mo, written in the book called Doomſday, under the title de Terra Regis in 


terra regis; and theſe are all held in ancient demeſne at this 9 
no o 


day ; but thoſe which were given away by Edward the Con- p. N. B. 98. 3. 
feſſor, and wvhich are not written in the book called Doomſday, Fitz. Anc 
under the title de terra regis, are not ancient demeſne. And Demeſne 12. 

a reſpondeas ouſter was awarded, 


| - B 
By a recovery of the land at common hw, it becomes frank By recovery at 


fee for ever ; but a recovery 1 48 the tenant is rever/able r fake 1 
the lord, by writ of deceit ; and ſuc 

rant. foe, — it continues unreverſed : but when it is 2 N F. N. 
reverſed, it becomes ancient demeſne again. Vide 5 23 


61. 4 Inf. 228 Moor, pl. 285. 


Annuity, Penſion. [53] 


Anonymous. 
rw 7 Will. 3. in Sens, 


Tu HE king cannot grant : an annuity, for his perſon -i is King cannot 
| not i as the perſon of a ſubject; but if he . N. PEE: 
grant it out of his exciſe, or any branch of his revenue, it K. * 
1s good z for there is ſomewhat therewith chargeable, Plowd, 192. 4. 


Per . e Scaccar. 


h a recovery makes it only fee. 21 Edw. 4 
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: To Sith RPA Wallis. A 
bes 12 Wilk 3. B. R. 1 1d. Reymm 585. by the name, 


Smich vr7/ce Wallert, . C. bus ast 5. T.! 


Penkion iſſued Penſion out 1 5 ion, though reſerip- 
re 1 A tion, is ſuable in 0 leſiaſtical Court, bye could: 
ſeription, table not begin but by the grant and inſtitution: of ſpiritual per- 
in the Spiritual ſons. And thetefore if the duty be traverſed, it 9m 
Prohibition, tried there; per Holt Chief Juſtice, upon 2 motion 

x Cro. 67 5. ion. Vid 1 Ventr. 120. 3 Cre 675. Where it 
- —_— ag ol is a penſion by ordinance: of the biſhop acting as judge; 
265 433. Oofdinambs & confliittimus; and where by coneurrence of 
Vent. 5 the biſhop co- operating with the patron, Vid: N. Br. 52. 
9 Reg. . 3 Croc 8504 the church itfelf charged. 1 Inf. 
129. Prohibition 266. fork? annuity cannot be EY to an —_ be- 


n r | 
p | Oi Sr, 878. 


Appeal (a), 


1. Orbet ver/us Ward. 
(Mich. 1 W. & M. B. R. Intr. Hill. 3 & 4 Jac. 2. Rot. 2618. 


Show, 47. * P E AL. of murder for killing her. hufband, last 
3 Mod. 266. the defendant, nuper de parochrs SantH Facobi Weftm. 
 _— _ in in com. Mid. gen. The defendant in propria perſona vrnit, 
appeal. Carth. and craves cyer of the writ and retorn, and then per A. B. 
54+ Comb. 139. artorn. ſuum pleads in abatement, that there is a pariſh 
— Trem. named $2. James within the liberty of Nef minſter; but no 
| pariſh named St. James Weſtminſter only: To which it was 
demurred, and the cauſe was adjourned till next term, 

when it was adjudged for the defendant. For firſt, the 


demurrer confeſſes the matter pleaded in abatement, vix. 


1 22 2645 8 ö ver much as 85 


That 


That there is no ſuch pariſh, which is a good plea. 2dly, In appeal de- | 
The plea being by attorney, ought nqt to have been re- — 

i ig 3. pray! e pot Bade n FE” plead by attor 
ceived ; and though it is received, yet it was wrong, and ney. 1 Lill. 79. 
therefore yoid. The conſequence is, that the cauſe is diſ- Pot 62. 
continued by the adjournment | ; 


1 


7 L SON brought an appeal of murder againſt hn 4 Mod. 290 
Laws for killing his brother Robert Wien, and de- aha be ol. 
clares againſt the defendant, for that he in parachia Sancti defendant de- 
LEgiqu in Campis, (ſuch a day,) circa horam primam fot mur. in abate- 
meridiem ejuſdem diei, did aſſault, c. & in &. ſuper /upe- RE. dy, 
riorem partem ventris fuxta peftus & medium corporis percuſ- 98 „b. 1 Bulk. 
fit, pupugit, & inforayit dans ei vulnus mortale, c. De- 743: Erroncous 
fendant craved her of the writ of appeal and the retorn, 5y ppestanes, 
and then demurs in abatement, and 4 aver to the fe- where the party 
lony. After feveral exceptions taken to the return were <mes in and 
over-ruled, Juſtice Giles Eyre held, That if the return had — 3 
been naught, the defendant's appearance could not have be challenges the 
helped it; for appearance helps only when the party ec. 9 eh 
comes Aa pleads to iſſue, not when the party comes a Rep. 9 
in and e * the proceſs upon the account of its de- Stamf. 1. Skin. 
fect. Vide 1 Ro. 789. Bul. 142. 2 Cro. 284, Yelv. 204. C5 
After this ſeveral exceptions were taken tq the declaration. Garth. 4. 2 
Upon which it was ruled pen Cur. iſt, That circa boram 3 Salk. 380. 
primam was as ® certain ag can be; for the law does not tie R. Tenn“ 
a man up to an exact minute. 2dly, That the defcription Hard. hw 
of the wound in ſuperiorem, &c. could not be more cer- #* [ 60 ] 
tain. 30s That percuſſit, pupugit, & inforavit dans ei What ig fuſft- 
mortale vulnus, was better and more certain than if it had cient certainty | 
been er dedit, as the other fide would have had it. qthly, ea. 1 Bulk. 
That the fact is well alleged in a pariſh, though the ſta- 30, 82. 2 Inft. 
tute of Glaucgſter requires the vill ſhould be ſet forth; for 317, c. Pa- 
the pariſh ſhall be intended a vill; and though there may _ eee 
be more than one vill in a pariſh, that ſhall never be ſup- tain more than 
poſed. And therefore if the caſe happens to be ſo, it one vill Cath. 
muſt come of the other ſide to ſhew it. 1 . 125. 6. he | 
Judgmęnt to anſwer over. N | 

N. B. The caſe of Widdtington verſus Charleton, Trin. 

11 Ann. Is appeal adjudged. contra upon this point, per 

| Parker C. J. Powys & Eyre contra Powell 


1 
: 
= 
} 

? ' 

{ 
(P74 
5. 
3 
* 


*s - n 
7 1 


L | f E 1 ag © 4 * 
CEE : „ © 3 . * ** * + 4 oF „ * 23 ; 
: 4 . $ 
- T 1 - ; [4 
i > s £446 £' 5/4. % r = 55 . 4 * 1 - 4 ; arch . 
3 : g 2 7 * EY 3 N f 4 5 4 4 4 1 x 
8 5 2 ” 0 5 f 
Armſtrong ver/as Liſle. 
* 9 U 2 Y p j * £4 * 33 a. 
| ; g f 4 N . 7 
6 8 " , & 12 $45 
amet i ß 
. ? „ 3» a 
ox Tok BS. 7 93 . % — * r 4 
9 * 4 4.4 « * - 3 * 5 * ” xt. 1 t%.* 5 4 2 * - 


Appeal of death L E was indicted at the ſeſſions of gaol-delivery 


22 ee for the county of Cumberland, for the murder of 


gaol-delivery, Richard Armſtrong, and was thereupon tried and con- 
and removed in- victed of manſlaughter. Immediately after the verdict 
wb. Re Wc John Armſtrong, brother of Richard, put into court a 
670. S. C. bill of appeal of murder, and prayed by his counſel that it 
Comb, 410. might be received and filed, and that the defendant might | 
2 . be thereupon arraigned. But before the appeal was ar- 
Caſes B. K. raigned, Liſie demanded the benefit of his clergy : And 
10% 299, 157+ then the bill of appeal was by the appellant's counſel read 
8 open court, and Li/le appeared to it and prayed to be 
bailed, but refuſed to plead ; upon which he was remand- 
ed to gaol guouſque, Sc. This whole proceeding was en- 
tered upon the record of the indictment, together with the 
conviction of manſlaughter, and returned into B. R. upon 
a certiorari, and the appeal was alſo returned, but upon 
the record of that no mention was made of any proceed- 
ing. Liſſe was alſo brought up to the bar by . habeas cor- 
Pu, the return whereof being read, the appellant moved 
for a copy of it. Et per Curiam, It muſt be firſt filed, for 
it is not before us till filed, and we can order nothing con- 
cerning it till it is before us. bes Fes | 8 
Being filed, the appellee prayed his clergy : to hinder 
which the appellant took exceptions to the indictment, 
conviction, and trial. E . FT. 
. This is the king's record, in which you cannot aſſign er- 
Poſt, 44 rors: You are a ſtranger; and perhaps the priſoner has 
. releaſed theſe errors to the king; and you have no war- 
rant of attorney filed, and ought not to ſpeak or be heard 
in the cauſe. | 5 
Nevertheleſs he was not admitted to his clergy this day, 
and it was moved he might be bailed; but the appellant 
5 oppofed that, unleſs he might be permitted to arraign the 
[ 61 ] appeal, or unleſs the appellee would give bail to the ap- 
peal; for if he ſhould get at large before the arraignment 
of their appeal, they could have no proceſs, againſt him to 
bring him in again, and ſo the appeal would be loſt. 
Et per Cur. An appeal by bill is always. againſt one in 
cuſtedia, and he muſt be in cuſtody, or elſe you cannot ar- 
raign him. | 5 | 
- Hou 3 Then they urged, he ought not to be bailed, becauſe he 
268. was found guilty of manſlaughter, and no clergy allowed. 
The King's - Sed per Cur. Juſtices of eyer and tcrminer cannot bail 
Bench may bail in ſuch caſe, but this Court may do it at difcretion. 
one convicted of manſlaughter, | 


* 


Accordingly 


| Accordingly he was bailed generally on the crown-fide 
%% . 27 TI #5 
At another day Mr. Solicitor General prayed” judgment 


for the king againft the priſoner on the indictment: And 


the defendant being aſked, what he had to ſay why judg- 


ment ſhould not paſs againſt him, prayed his clergy. 
At per Cur. H 

of gaol-delivery, it could not have been denied him there: 
Now he is here, we cannot give judgment againſt him 
without aſking what he has to ſay why judgment ſhould 
not be giyen: Nor can we deny him here what could not 
have been denied him there. Hereupon his clergy was 
allowed him, and he was tried by the ordinary of 5 
who gave him a pſalm to read, whereof he read the firſt 
verſe : And then Sir Samuel Aftry aſked the ordinary, Le- 
git vel non ? who anſwered, Legit. Whereupon the exe- 
cutioner burnt him without the bar on the brawn of the 
left hand, and then the appellee prayed to be diſcharged. 


ad the defendant prayed it at the ſeſſion - 


3 Bulk. 113. 
Styl. 371. 


Sed per Cur. You mult {till ſtand upon your recogni- 


zance, and if you would diſcharge the appeal, you mutt 


ſue a ſcire facias againſt the appellant, and, if he doth not 


appear, nonſuit him. Hereupon a ſcire facias was taken 


out returnable at a common day: And no return being 
made by the ſheriff, the priſoner moved again to be dit- 


charge 


„ Sed per Cur. You muſt take a new day, and procure a 


return, unleſs you can get the appellant to appear gratis, 
as he may if he pleaſes ; and accordingly the appellant did 
NA... | ah | Salers Saw” hy 


And now it was queſtioned, Whether the appellee 


ought to be arraigned again on the bill of appeal. Et per 


Cur. The appellant muſt arraign the appellee de novo, but 
is not to make a new count; for the arraignment is no 


commencer but a revivor thereof, like a re-ſummons. 
Vide 2 Ro. Rep. 478. ä l 


appellant's counſel, who read the count, and therein the 


word wound was uſed, which Holt C. J. took notice of and 


diſliked, not being French. 
And now the clerk of the crown going to arraign him 


Upon this the appeal was arraigned in French by the 


Arra'gament of 
appeal. 


likewiſe, it was objected by the appellee's counſel, That 


the appeal being commenced before juſtices of oyer and 
terminer, and not by them determined, was therefore diſ- 
continued, and ſo no appeal depending: And that this ob- 
jection came in proper time now; leſt they might, hy the 
arraignment being eompleted, be eſtoppe. 

Sed per Cur. Though the appeal was fine die, yet it was 
not diſcontinued, and the return of the certiorari makes a 
continuance, and is ſufficient to continue it againſt the 


- priſoner, 


[621 


Appeal put ſine 
die, and not dif. 
continued. 


Then 


appel. 


Then it s queſtioned, On what lade the appeal mould 
be arraigned ? Et per Cur. 
A civil cauſe is always on the plea - ſide, ea· ſde, unleſs it come 


in by attachment. And Mr. A EEE * | 


writ or bill, was always arralgned in 


plea- ſide, unleſs it came in by certiorari ; for e it was 
on the crown - ſide. 


Arendt it was ruled in this ee, bus 60 to make 


2 prece 


And now it 8 a _ queſtion, How the pelt 


oeught to appear and proſecute? A per Cur. 


Muſt be com- 
menced in per- 
ſon. 2 Jones 
210. Poſt. 64. 
Show. Rep. 47. 


Bail in appeal of 
murder. 


Ever | muſt be commenced in perſon, but may 
be proſecuted b attorney, unleſs where 2 of battail ay 
lies; in ſuch caſe he muſt commence in Pente and proſe» 
cute in perſon alſo. But where there is no wager of - 
battail, there it may be proſecuted by attorney, for which 


there muſt be a ſpecial warrant of attorney ed: And if 


the plaintiff appear by attOFREYs when he ought not, Gc. 
this is a diſcontinuance. 
It was alſo moved that the a pellee might be bailed. 
And the Court held he ——_ be committed to the mar- 
ſhal, upon the appeal, and the bail muſt be cor puis pro 
corpore : And that the recognizance may be either to the 


king or to the party, as it was in Prime n 


was held the better courſe to take it to the king; and ſo 
it was done in this caſe, 

At laſt, upon the appellee's prayer, ke was allowed to 
ſtand upon the old recognizance till another day, that he 
might have time to find bail, and to . en and — 1 thing 


ECD ALT, pas pellce pleaded t diet: 
t the appointe e indict- 
ment and eee of hter at the ſeſſions of 


gaol-delivery, which was removed in B. R. and that no 


judgment was thereupon. given; and that at the time of 
the conviction he was and yet - 2 clerk, and then prayed 


his clergy, and offered to. read. as a. clerk, if the Court 


would have admitted him thereunto';, and that afterwards, 


fee die Lune prox. poſt craftinum Pur. Beate Marie Virg. 


laſt, being demanded by this Court, Why judgment ſhould | 
nat be om againſt him? he prayed the 15 of elergy; 
which being allowed, he read as a clerk, and was burnt 
in the hand, prout per revord,, Ec. with. the uſual aver- 
ments; and as to the felony and murder he pleaded not 
guilty. The plaintiff replied, that he demanded the a 
peliee! to plead at the feſſions of gaol-delivery, and that 
refuſed. To which the appellee demurred. . 

The replication being naught. and merely ii impertinent, 
* queſtion was upon the bar, viz. Whether a conviction 
of manſlaughter, on an indictment of murder, and clergy 


oy ed thereon, could be a bar to an appeal precedent or 
; | 10 | — 


robrgricat ad we Lat ment! Path being returned 


of one ſeſſions, which is but one day i in law, the appeal 


Was concurrent at leaft with che indiQtment, and |. _ 


to the eonviction chereon; ſo that” this was infilted 
on by the toanſel for the appellee ro be a 12 at common 
law, and not Within the 3 955 . 0 hich extends not 
to an appeal antecedent, det ſub equent to the indictment. 
Sed per Cur. 

At common law, ayter feits, dS or acquit was a good 
bar to an appeal, for nod mih's life ought to be twice en- 
dangered for the ſame offence: and ſo the law would be 

at this day, had not the 3 H. Pee 1 it; by which 
_ acquit..or.copvidt. ar an indicment is. made na plea in an 
peal, unleſs clergy be had chereupog. words of 
the e.ſtatute a are eneral, via. in an a „without ing, 

he b and therefs Org Extend, to al ap- 

ut, or - antecpdenty ar concuitent: 

15 Hag. 185 we that 


Py 
pea whether 


And as for the havio kx tt 


ing of clergy is * — of cl ergy⸗ Ts the ſtatute; 
Ab e the prifoner has 9055 rt at he — 
and the de e uxt in not 


when they ſhould have ua ted. it, 88 not ta turn 85 5 
— Here was indeed ng. regular prayer made, to 

ave clergy at the. gaol-delivery, becauſe. the defendant 
was never. called to judgment by the Court: And if the 
Court will not proceed to . and 'alk the KY 
what lie can ſay why judgment ſhould not be againſt, h 
whereby he has no opportunity to pray his clergy, it is t be 
default of the Court, and not of the party, and therefore 
| hall not prejudice him: And the plea in this caſe was 

held a good bar to the appeal (a). But the appellee was got 
diſcharged till Michatimas term following. 


00 R. "It; £ 5 Br s. 


4. Wilmot 3 Tiler. 
brach. 15 Will. 3. B. R. 1 La. Raym. . 8. C. Com. 109. 


. * 
* 


4 PPEAL of murder by wfit, and there was but ele- 
ven days between the 29% and retorn of the writ; 
defendant pleaded a conviCtion of manflaughter, and cler- 
gy allowed. Et per Cur, The fault of the retorn is cured 
by the defendant's appearing and pleading in chief; for the 
reaſon of fifteen days between the 1% and retorn of ori- 
ginals, is to the end the deferidant may have time enough 
to come hither, computing twenty miles to a day's Jour- 
ney; according to which 3 if the defendants be 


_Volb CG in 


Ye! Vs 204d 


Conviction of 
manſlaughter 
with clergy had, 
is a good bar to 
an appeal, ante- 
cedent, concur- 
F rent, or ſubſe. 
quent: And ſo 
it is if clergy 
were not had by 


the default of 


the Court. 

Stamf. 98. Hul. 

Pl. Coron. 190. 
4 Co. 40. a2. 


107. 
* Carth. 463 


5 18 
cr. & pg 


. 


In wittof s ap- 
peal, want of 
fifteen days be- 
tween teſte and 
tetorn, cured b 
pleading i cht 
Sid. 406. 
2 Kev. 461. 
28 B. R. 416. 
8. C. 448. 


Kelyn. Rep. 94. | 
2 Leon. 


| 
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63k © Appearance. 


| | in England, te have time enough to come hither, . Vide 
2 Inft. 267. Bratt. lib. 3. 135. lib. 4. 238. If the de- 
E230 [ 64 ] fendant would take advantage of this defect, he muſt plead 

_ ſpecially, as in an aſſize, nent attach. per 15 jours. Vide 

12 £. 4. 11. 9 E. 4.18. 1 Fentr. 7, And final judg- 

ment was given. He pleaded the ſame plea as in Arm- 

firong and Life, only that clergy was regularly allowed, 
F. Loder's Caſe. 
© [Paſch. 4 Aus. B. RJ 


Ante 62. Plain. IN an appeal of murder, Girdley offered a warrant of at- 
U in appeal 1 torney for the plaintiff, but that was diſallowed, be- 
5 perſon, ad — cauſe the plaintiff muſt count in perſon. Then he ar- 
by attorney. If raigned the appeal in French, and delivered in the roll in 
the Net pe - Latin ; upon reading whereof, the Court obſerved the 
ne. Plaintiff counted per artorn. fm. And the Court held, 
_ ed and nonſuit - It, That this had been a diſcontinuance, if the plaintiff 
od, but fuck - himſelf had not been preſent in court at the ſame time: 
- peremþtory, be- but if he had been abſent, the plaintiff might have been de- 
beate before g- manded and N 1 yet vr non _ had not been 
=" ©, * peremptory, for it is but a nonſuit before appearance. 
Br bog. No adh, 8 Court allowed the words per attorn. ſuum to 
4 Mod. 99. S. C. be ſtruck out, becauſe it made the count agreeable to the 
be. and the parchment was not a record in court 


"Appearance. 


Anonymous. 
(Mich. 1 Ann. B. R.] 


Proceſs was an- H ERETOFORE, when a writ iſſued out of B. R. 
cently entere@ it was entered upon a roll, ſo that though the officer 
> 468, did not return the writ at the day, yet the defendant 
might appear at the day, and ſhould be received fo to do; 
either to ſave a penalty, or his inheritance ; and ſo ey 
X : | * . = ? %% $&/ 3 i ” 


apportionment and Divicfon. 6 


dis ia the Cormich Pleads. they entered the writ upon p 
roll, by ne recital, viz. Dominus Rex miſit breve ſuum 
clauſur in hac verba, @c. Per Holt Chief Juſtice, 


a 
= 3 nn. 


8 F * 
* _ — p —_—_ 
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Apportionment and Diviſion, [65] 


1 ke ff . 3 
x. Counteſs of Plymouth verſa Throgmorton. Benn 


- In Error. Comb. 67. 
- . ill. 3 Jac. 2. B. R.] 
7 N 2ebt; the plaintiff declared upon à writing wheit- Enitie contritt 
cannot be divids 


by the defendant's teſtator had appointed the plain- 1 Nag. 
_ tiff's teſtator to receive his rents, and promiſed to pay 233. 12 
him 100 J. per annum for his ſervice, and ſhews the 
defendant's teſtator died three quarters of a year after, 
during which time he ſerved him; and demands 75 /. for 
the three quarters; judgment for tbe plaintiff in C. B. by 
nil dic. and now upon error brought, Serjeant Halt argued, 
that without a full year's ſervice nothing could be due; 
and that it is in nature of a conditibn precedent, If I 
leaſe lands for years, reſerving 20 J. rent yearly, and at 
the end of three quarters be evicted, leſſor ſhall have no 
rent, for rent ſhall never be apportioned in reſpect of 1 
time; ſo it is of wages, annuity and debt. Annina nec Hed. $3: Lt 
debitum judex non ſeparat. This being one conſideration I 1. Co. 
and one debt, cannot be divided. Judgment reverſed (a). 5 oy = - 


(a) Vide 2 Bl. Rep. 1221. H. Bl. 24% | 3 Fin, Ab, 8. 


2. Hawkins ve#ſus Cardee. 
. (Mich. 10 Will. z. B. R. 1 Ld. Raym. 360. 8. C. 


A Having a bill of exchange upon B. indotſes part of Carth. 466. 8. C. 
2 it to J. S. who brings an action for his part, and 73 Med: 213- 
the defendant demurs, becauſe the contract cannot be of the form we 
divided. And Northey argued this was founded on the bill of exchange, 
cuſtom of merchants, and there may be ſuch a cuſtom in , owns 

'G 2 | | a OOO 


ſhewing the 


other part to be 


ſatisfied. Where 


V 
2 evi 82,2 


x 


* . 2 it * " 
28 $$: 
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trades, Heck ge Ball Chief Juſtias; Where 5 man's con- 
traft. has fubje ted bim only too action, it cannot be 


7. 


H. by bis con- divided ſo at to ſubje&t hiui to to. If the grantee of a 


tract ſubjes 
himſelf to one 
action only, it 


rent- charge levy a fine of part, he cannot compel the te- 
nant to attorn; yet if he deviſe part, the deviſee ſhall 


cannot be divid. diſtrain. If a feoffment be made to a man and his heirs 


d, fo as ta ſub . wie 


ett him to two. 


1 Inft. 386. 2. 
2 Will. 262. 


[667 


| vouch far bis maicty. * 


ranty is gone, If two take lands jointly with warranty, 
and one makes a feoffment over of his part, the warranty is 
gone as to him, but remains to the other ſo as he, may 
wiety. Bur U toramon. law, if they had 


made partition, their warranty was loſt. In the principal 


caſe, the plaintiff ſhould have acknowledged ſatisfaction for 
the reſt. A WE 
f 8 EAR, * * N * 0 2 ET | wor gh 
3 ESD e . 
Sans N 


Show, 263. Or- 
der of juſtices, 
that executor 
Mall Keep teſta- 
tors entice, 
yuaſhed. 6 Mod. 
1635 164+ 6 
2 Show. 76. 

3 Mod. 270. 

2 Salk. 491. 
Raym. 655 57. 
1 Lev. 84. 

2 Stran. 1266. 
Cro. Elis. 553 


„ itle Order: of 


1. The King ee Peck, 
Iich. 10 Will. 3. B. R.) 
| FF ook an apprentice in huſbandry, according to the 
5 Elia. and died before the time of -apprenticeſhip 
expired, leaving him impotent and a cripple. The juſ- 
tices of the peace at ſeſſions ordered the executor to keep 
the: apprentice; but this was quaſhed in B. R. becaut of 
the great inconvenience that might follow; for it may be 
the exegutors has not allets, and lives in another county. 
And Eyre J. ſaid, That an apprenticeſhip was a perſonal 
truſt between the maſter and ſervant, and determined by 
the death of either of them. And by the death of either of 
them, the end and defign of the apprenticeſhip cannot be 


obtained; and it may be the executor is of another trade. 


289 
* 


— 


'By cuſtom of 


:ondon, execu- 


tor ſhall place 
teſtator s appren- 


He admitted covenant would lie againſt the executor; but 
in that there is no inconvenience, becanſe the executor 
eee his defence by pleading no aſſets, or debts of a 

higher nature. Holt Chief Juſtice ſaid, That by the cuſ- 

tom of London in theſe cafes, the executor ſhall put the ap- 
prentiee to another maſter of the ſame; trade. And that 
8 1 in 


„ * 


\ 


= 


* 


q | * ; : 
„ 3 a 
1 „ 


in other places it would be very hard to conftrue the death 9 N 


of the-maſter to be a diſcharge of the covenants ; he laid, maker of 


it had been held that the covenant for inſtruction failed, 5 
but that he ſtill continues an apprentice with the executor, _ 
guad maintenance. Adjournatur. Vid. 1 Lev. 177. 1 Sid. 

215%. The exgcutor is liable in covenant, if he does not 

inſtruct him, or find him another maſter. ROE 


{PaC. 44 Will. g. B. R.) 


JNDICTMENT for uſing the trade of a tailor, not Servicewf ap. > 


having ſerved an apprenticeſhip ſeven 7 was Ls gy +} 
quaſhed, becauſe only ſaid, Not having ſerved as an ap- cient to enable 
rentice infra regnum Anglie aut Walliam for it may be H 47 uſe the 
he did ſo beyond ſea and if it were any where, it ſuſhces. pod. 3": 
| e — Mod. Caſes 128. Caſes B. R. 251 S. V. 


. Nee .. 
| | | [Hill. 11 Will. 3. B. .] ** 5 : . þ ps : 2 


T HE Court held, x(t, That juſtices may diſchange an JerfUjQion or 
apprentice, and may alſo order a reſtitution of the juftices over tue 
money within the equity of the ſtatute (a). 2dly, That fer. fen. 
if the maſter, being bound to anſwer at ſeſſions, does not 1 
appear, it is a forfeiture, of his recognizance; but yet at Cases B. R. 40%. 
the ſame time the juſtices may proceed to make an order Ress R. 
againſt him. | SF 2 | temp. Had. tor, 


() 5 Elis. e. 4. Vide St. 20 G. 2.019. 


4 Anonymous. 
[Hill. 11 Will. 3. B. R.) 


T HE juſtices may force a mafter to take an apprentice, Juſtices may 
for by the ſtatute the juſtices are to put them out, force a maſter ta 

and therefore muſt be conſtrued to have confequentially a _ Per Hott 

power to compel the maſter to receive him: And if the C. J. that the 

maſter turn him away, they can make him refund. 1 Lev. 

191. Upon an ofder made at the ſeſſions to diſeharge diction to diſ- 


like apprentice, it did not appear that he apphed himfeif charge appren-. 
firſt to a Juſtice of peace; and Holt C. J. was of opinion, 17 aps 74 76. 


the juſtice has power to make an order; and if obeyed by } . 
the maſter, then the ſeſſions can have no pewer; if dif- W. 3. chap. Je. 


ſections have not 
originally juriſ- 


1 


e 
* 


— NT TIER 4 
A ta —— — 
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Contes 1 Vent. obeyed; then the juſtice, * abt, may bind. che 


. 9 maſter to the ſeſſions; and that the ſeſſions have no power 


68, contra. Otherwiſe. ' Turton and Gould, cont. "Thak' he Tone . 


own 84. 237. bind over. Adjournatur. 
6-0. 497 7 $rund, 314. 16 Mod. nan: carck · 94. Skin, 116 


5. kroch Caſe. 
[10 Will. z. at Surry Aci. IId. 3 8. ©] 


* beyond Served ſeven years as an apprentice beyond ſea, but 
ſea excuſes from 1 1 was not bound. This is ſufficient to excuſe him 
5 Eltz "Abte, from the penalties of 5 Elia. per K ©). at Surry 


Fe. Allizes, 


[68] = 6. The King ver/us Johnſon. 


rn. 13 Win. 3. B. k.) 


Ante 67. Sef- EXCEPTION was taken to an order for Aiſcharg- 
fions may dif- ing an apprentice, 1ſt, That the com plaint was made 
_ hal originally at ſeſſions without any provitns N lication 
. order 2 ſingle N out of ſeſſions. And adly, 


at the ju 
money 'to be re- tices had ordered money to be returned. And now Bal 


: _— * C. J. delivered the reſolution of the Court, That the order 


2 * Contra pl. Was good. If it had been a new queſtion, he ſhould have 
Fog. 490) held a prior application to ſome juſtice out of ſeſſions 


Saane "$44 neceſſary; but after ſo many orders affirmed in this 


2 Salk. 470, court, which have been otherwiſe ; it is too late to un- 


49, 41 8. S. ſettle that now (a). As to the ſecond point, he never 


doubted that, for it is a power conſequential upon their 
1 to diſcharge (6). 


a) E. acc. Str. 143, 704. Ca. © This Lad. Har. 101. 
6) R. cont. Str. 69. Ke ace. <a Ab. Ma. and 86. 


37 


7. Inter 1 Parock, Caſtor & Aicles 
ken 13 W. 3. B. R. 1 Ld. Raym. 683. 8. 0.1 


A 8 1 Poor child being bound: at Caftor, his maſter there 
Nah A aſſigned him over to another maſter who lived in Aicles; 

5 and it was held, that the poor child ſhould gain a ſettle- 

1 Ler. 34. Can- _— at Aicles where his — maſter lived; for though 

not be bound nor the apprentice was not aſſignable, yet that aſſignment was 

— Lien not merely void, but amounted to a contract between the 
$ - two — That the —— ſerve the latter. 80 


that 


# 


* 


Arbitrement. 


* 
2 , 
68 p 


that this aſſignment is good by way of covenant, though, 


it be not an aſhgnment to paſs an intereſt (a). Yide 3 Keb. 
304. 21 H. 6. 21, 22. One cannot be bound an 


| ap 
prentice without deed, nor diſcharged without a deed (b , 


(a) R ace. Bur. G. C. $78. Bl. Re, 365. 1 ef. C. 315. 
many other caſes cited, 3 Burn. Tu 
(5) R. cont. 1 T. R. 139. a 


8. Barber verſus Dennis. 


A Waterman's widow took an apprentice, who went to 
1 ſea and earned two tickets, which came to the de- 
fendant's hands. The widow brought trover for the 
tickets, and had judgment: for what the apprentice gains, 
he gains to his maſter; and whether legally apprentice or 
not, is no ways material, for it is enough if he be ſo de 
Facto (a). | | | 8 


(a) R. acc. 1 Fez. 83. Vide Harg. no. to Co. Lit, 117. a. 


6 Mod. Caf. 69. 


Whatever ap- 
prentice gains 
belongs to the 
maſter, and he 
may have action 
for it. Skin. 


579%. 


St, 2 & 3 Ann. c. 6. 31 C. 2. c. 10. 1 Str. 3592. 1 Jer. 48. 


Arbitrement. 


I, Freeman ver/us Bernard. 
(Hill. 8 Will. 3. B. R. 1 Ld. Raym, 247. S. C.] 


AS SUMPSIT for hops; defendant pleads a ſubmiſ- 
| ſion of all demands to the arbitrement of J. S. 
ſo as it be made and ready to be delivered by ſuch a day, 
and that ziel jour (being before the day in the ſubmiſhon) 
. S. made an award, and thereby awarded, That the de- 
endant or his executor ſhould releaſe. to the plaintitt, 
which he always was and is ready to do. Et per Cur. It 
was held, RE 2] | + 
1ſt, That the award being pleaded to be made before the 
dap, it js in conſequence ready to be delivered, and its 
e G 4 being 


' [69] 


| Vide Recard, 


paze 783. 


Aſſumpſit; de- 
fendant pleads 
in bar an award, 
that the cefend- 
ant or his exe- 
cators ſhould re- 
leaſe to the 
plaintiff.” Lut. 
524. 3 Mod, 
331. C-mb», 
440. S. C. Holt 
39. Caſes B R. 
130. 3 Salk. 45. 


— * 
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Where the award 
creates a r 
duty, the old is 
extinguiſhed 
thereby. Poſt. miſę 
56. But where 
it only ordains a 
teleaſe to diſ- 
charge the old 
duty, it is other- 
wiſe. 1 Mod. 


274. Danv. award is no plea in bar of the old duty. 
principal point in this caſe ; and quære, if an award unper- 
formed, though it gives a new duty, can be a good plea after 


50. 3 Lev. 
I 24193. 


F £ 7 % i 0 
- d 
* 
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belag ready to be delivered need not be averred. 1 Cro. 


A 8 
, Thar an award may be a good plea in bar, though 
it be not performed, wherever, the award does, give a new . 
duty in Heu of the former; for a ſubmiſſion implies a pro- 
to perform, ſo that the party has.a remedy for that 
which' is awarded; but where. the intent of the award is 
not to diſcharge the old duty itſelf, and give a new one, 
but barely to cauſe a diſcharge of the old duty, not by the 
award itfelf, but by a releaſe, as, in the principal caſe, the 


[This was the 


| the time of perfermance elapſed ? Vide 6 H. 7. 11. Dy. 75: per 


_ How 


The tas ſapplics 
time of per. 
foimance. 


of rounſM is this caſe] (a | 

diy, The Chief Juſtiee ſeemed to think the award 
good, though. no time was appointed for performance; 
{ex the law ſupplies tlie time; if there muſt be a requeſt, 
the law fays, it muſt be in convenient time after requeſt z 
if there needs no requeſt, but there mult be a tender, that 


muſt be likewiſe in convenient time. Vide 7 H. 4. 30, 31. 


Award that the 
party, or his exe- 
cutor, ſhall re- 
leaſe, is good. 


Athly, He inclined to think that the disjunctive, he cx 
his exeiitors, might be helped, by conſtruing that as to the 
executors void: Nox but that an award may extend to exe- 


3 Lev. 17, 23, cutors and bind them, wide 1 Fentr. 249. E 3 Cro. 557, 


24 · 
be liable of courſe. 


(a) See obſervations on this point 
in Mr. £Ayd's Freatiſe en Aavards, 
45 | 
 awa:d for want of certainty, becauſe 
it appoints no time or place far the 

ay ment of a ſum of money, though it 
#5 in the power of the arbitrator to ap- 
point a time for payment, or tex doing 


[7a 


Caſes B. R. 120. 
S. CG Cro. Car. 
263. 7 
1 JJ» T 011. ; 
Abt. 26r. pl. C 
72. Appoint- 


No objection can be taken ta an 


600; but becauſe the executors, as repreſentatives, would 


any collateral act, becauſe the award 
ſhall have a reaſonable conſtruction; 


the party ſhall have a reaſonable time 
to pay the money; a demand within 


a reaſonable time ſhall be ſufficient to 
entitle the oppoſite party to recover, 


ard the place is perfectly immaterial. 


Ed, 137. 


2. Reynolds verſus Gray. 
FPaſ. 9 Will. 3. B. R. 1 Ld. Raym. 222. 8. O.] 
A Motion was matt for an attachment for not perſbrm- . 
jung an umpirage of H. chofen by arbitrators who were 
appointed by rule of Court. And it was held by Holt 


That if arbitrators chebſe an umpire before the time al- 


mentof umpire jowed for their award be expired, it is 5% fcis void, 
though they abſolutely reſolve to make no award them- 
ſelyes: and that when their time is expired, if the arbi- 

af 8 FVV ar trators. 


by afbitrators, 
belo-e tlie time 


for making the 


Arbitrement. 


trators chooſe one, their authority is executed, and they 
cannot revoke or chooſe again, | 
fuſe to accept. * Aliter, if they chooſe their umpire up- 
on condition that he does accept the umpirage, for then he 
is not umpire unleſs he accept it. Roke/by doubted, whe- 


ain, though the perſon elect re- 


2 
8 2 


award ĩs expired, 
is void. When 
ſuch choice is 
revocable, and 
when not. 
Contra 2 Vent. 


ther an expreſs condition would make a difference, becauſe 


it ſeemed to be implied (a). 


Lu: w. 639 ⸗ 1 Mod. 275. 1 Lev. 483. 2 
304. 1 Dan. 543. pl. 11. 1 


(a) The reſult of the different caſes 
upon this ſubject appears to be as fol- 
lows : When the power of the arbicra- 
tors and umpire is limited to the ſame 
time, if the atbitrators do in fact make 
an award within the time, that ſhall be 
conſidered as the real award, and if 
they make none, then the umpirage 
ſhall take place, the umpire having no 


abſolate, but only a conditional con- 


currence. Chaſe v. Dare, Sir 7. Jen. 
168. Nide Cowell v. Waller, 2 Bar- 
gard. K B. 154. Tt is now finally 
determined, that arbitrators may no- 


minate an umpire before they proceed 


to conſider the ſubject referred to 
them; and that this is ſo far from put- 


ting an end to their authority, that it 


is the faireſt way of chooſing an um- 


113, 113, 116, 
611. 2 Saund, 
129. ͤ1 Lew © 
174. 2 Jo. 167. 


16g. Raym. 187. 2 Keb. 562. 1 Lev. 


pire, 2 Term Rep. 646, It is not un- 


uſual to inſert a condition that the um 


pire ſhall be choſen before any other 
act. The arbitrators may chooſe an 
umpire after their own time, provided 
it be within his; Barde/ v. Harris, 


3 Keb. 387. Freem, 378. Adams, 
2 Mod. 169. In the cafe of Tripper v. 


Eyre, 3 Lev. 236. #Ventr. 113. it was 
ruled, that the arbitrator's power was 
not expired by nominating an umpire 
who refuſed ſuch nomination, beingno 
more than a bare propoſal unleſs ac- 
cepted ; contrary to the opinion of Pol- 
lexfen Ch. ].—and of Holt in the caſe 
of Reynolds v. Grey. It does not b 
C- 


| pear that there has been any ſub 


quent deciſion 


0 upon the point 3 vide 


| 2 Bacon verſus Dubarry. 
[Trin. 9 Will. 3. B. R. Intr. Trin. 7. 
A n 


EB T on a bond; defendant prayed cher: Condi- 
tion was, whereas there was a controverſy between 

the plaintifF and the defendant, as attorney to De Rutter, 
concerning certain accounts between the plaintuF and De 
Rutter; and the plaintiff and defendant had ſubmitted the 
ſaid controverſy to the award of F. S. arbitrator, if De 
Rutter ſtood to the ſaid award, then the bond to be void, 
Dc. Upon nul agard pleaded, the award ſet forth was, 
that the deſendant ſhould pay the plaintiff 400 J. and 
that the plaintiff and defendant ſhould mutually releaſe to 


each other. To this it was demurred ; and it was held per 


Cer. | 
1ſt, That the ſubmiſſion was good, though the defend- 
ant ſubmitted for another; for one man may undertake for 


another, or be bound for another; but ſuch ſubmiſſion is 


1 Ld. Raym. 246. 


Vide Record, 
Page 737. 


2 Salk. 787. 
Submiſſion by, 
A. as atto 

for B. 9 
ing accounts be- 
tween B. and C. 
good to bind A. 
but not B. 


Comb. 439. 


S. C. Skin. 679. 
Caſes B. R. 129. 
Carth. 412. 
Holt 78. 


3 Leon. 62. 

1 Brown. 93. 
2 Lev. 6. Br. 
Arbit. 57. 


good 2 Saund. 337. 
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Award pleaded as 
made de & ſuper 
iſs, not 


zdly, That the award is not good 
defendant ſubmitted, yet he ſubmitted as attorney, & ex 


Arbitrement. 
good only to bind himfelf, and cannot bind the other; be- 
cauſe he is a ſtranger to the agreement of ſubmiſſion. f 


„ becauſe, though the 


— unleſs it parte. alterius ; and the matter which the defendant ſub- 


appear to be ſo 
in ſe. 6 
272, 244 
ZI. 867. 


mitted was the buſineſs and controverſy of another, fc. his 
x7 ona principal. That a releaſe to the attorney is no diſcharge 
37. as to the principal, therefore this reteaſe will not diſcharge 


3Lev. 188, 344. ſuch demands as the plaintiff has againſt De Rutter ; ſo if 
| De Rutter is to pay the 400 J. he is to have nothing for his 


money: It makes the award of one ſide only 


. tual (a). Aliter, had the releaſe been awarded to the de- 
fendant for the uſe of De Rutter or de & ſuper premiſſis.. 


L221} 0g 
Money paid on Nichol's caſe, 
2 void award may 
be pleaded as ac- 
cord and ſatis- 
action. 


a) Vide Kyd 147 to 154. The 
Ae . to form the mutu- 
ality of an award, is nothing more than 
that the thing awarded to be done 
mould be a final diſcharge of all future 
claim by the party in whoſe favour 
the award is made againſt the other 
for the cauſe ſubmitted. It is ſuffi- 
cient to award a ſum of money in con- 
faeration of a debt long due, 8 Co. 98. 
That all /zzrs or controverſies {hall cea/e, 
and one party ſhall pay the other a 
given ſum, Strargford v. Green, 2 Med. 
- 228, Cole's caſe, Rel, Ab. K. 10. 
Harris v. Knipe, 1 Lev. 58. or the 


payment of a ſum, and that the parties 
Hall continue. in frienaſbip, Rel. Arb. 


K. 10. to pay for a treſpaſs, Ormlade 
v. Cooke, Cro. Fac. 354. Heb. 49. 
Freem. 205, 266. to recite that there 
had been dealings between the parties, 
and that gol. was due to the plaintiff, 
and to award payment of that ſum. 
Elliott v. Chevall, Eutw. 541. to award 
that the defendant ſhould pay the 
plaintiffs 10 J. for coſts in a ſuit com- 
menced againſt them by the defendant 
without cauſe, and that all /aits and 
d:fferences ſhould ceaſe. Walmough v. 


And the award being not ſo, the pleading it to be made 


de & ſuper premiſes cannot mend or extend it. 

Hr Chief Juſtice ſaid, It only proved, that 
money paid and accepted in purſuance of a void award 
might be pleaded or taken as an accord, with ſatisfaction. 
Judgment pro defendant. 
49% 8 Co. 97. 2 Cw. 354 (6). 


And as to 


1 Ro. 253, 254. Sty. 44. Hab. 


Halgate, 2 Veutr. 221. Comb. 212. to 
recite ſeveral grievances by the de- 
fendant to the plaintiff, and award the 
yment of money, without expreſſin 
it to be in ſatisfation, for that m 
neceſfarily be intended, Burbridge v. 
Raymond, Rol. Abr. K. 17. It may 


now be ſafely laid down, that it is not 


neceſſary that the award itſelf ſhould 
expreſs that a fam awarded to be paid, 
or an act to be done in favour — 
of the parties, ſhall be in ſatisfaction, 


or that it ſhould contain any equivalent 


terms, a diſcharge. to the other muſt 
neceſſarily be preſumed, d 153. An 
award to pay 7/. and the coſts in a 
ſuit to the plaintiff, without directing 
releaſes, or uſing words of ſatisfaQtion, 
held a good bar to an action of treſ- 
paſs, Tomlinſon v. Ariſtin, Com. 328. 
An award for the defendant to pay a 
ſam of money, and take his mare, &c. 
from the plaintiff's within a week, 


4 at] e cafe of — | 


nere. Whether, in the e 
v. Dabarry, the releaſe awarded would 
not now be conſtrued, ſecundum ſubjec- 
tam materiam, to mean a releaſe for the 
benefit of the party intereſted. 


(4) Fide 1 Will. 28, 58, Compns 183. | 


" - Avbitrement, 


4. Anonymous. | 
[Paſ. 10 Will. 3. B. R.] 


WW HERE an award is made by rule of Court, 
not be ſet aſide, unleſs there was practice with the 


_ arbitrators, or ſome irr 


it ſhall What hall be 
good cauſe to ſet 
aſide an award 


ity z as want of notice of the made by rule of 
meeting. Alſo you ſhall not take exceptions to the forma- 


Court, and what 


ty of it, but ſhall perform it. Per Holt Chief Juſtice (a). 2283. Pb. U. 


(a) Vid. Md, c. 7. b. 226. In the 
caſe of / | 1 
fon, 2 Bur. 701, it was ruled, that ſub- 
miſſions to arbitration, where a-cauſe 
is depending, remain as at common 
law ; and the ſtat. 9 & 10 . was 
made to put ſubmiſſions, where there 
was no cauſe depending, upon the ſame 
footing. Lord Mansfie/dſaid,The Court 
will not at all enter into the merits of 
the matter referred to arbitration, but 
on'y take into conſideration ſuch legal 
_ objeQions as appear upon the face of 
the award, and ſuch objections as go 
to the behaviour of the arbitrators. 
The ſame was likewiſe ruled in Waller 
v. King, 2 pt. Ca. Law & Eg. 63. 
_ Greenbill v. Church, 3 Ch. Rep. 49. 
Brown v. Brown, Ca. Ch. 140. 1 Fern. 

157. Wherea ſubmiſſion is by bond, 
Ec. and not by rule of Court, the on- 
ly remedy againſt an improper award 
is by bill in equity; and it ſeems the 
grounds ſor die are the ſame as on 
ſubmiſſions by rule in courts of com- 
mon law. © _ 

If, on croſs applications to ſet aſide 
che award ang for ah attachment, the 
court of common law is equally divid- 
ed, equity will interpoſe; Ward's caſe 
cited, 2 Ath. 155, 396. 2 Vex. 316. 
An award will be fet aſide if the refer- 
ence is to three or any two of them, 
and two improperly exclude the third; 
or if the arbitrators have private meet- 
ings with one of the parties, conceal. 
ing them from the other; Barton v. 
Knight, 2 Vern. 5 14. or if the arbitra- 
tors taſs up for choice of an umpire, 
the umpirage will be ſet aſide; 2 Vern. 
485. So, if the arbitrators differ be- 
tween the ſums of 35 J. and gg J. and 


Lucas ex dem. Markham v. Mil. 


Jon, 179» Str, 301. 1 Sid. 54 


the umpire awards 1501. his ſervant 
having previouſly given out that his 
maſter would 2 that ſum; 2 Vern. 
101. pl. 95. Anon. So, if the arbhi- 
trators promiſe to hear witneſſes, or 
wait till one of the parties is well, and 
do not; id. ibid. So, if an arbitrator 


re fuſes to attend to ſtated accounts, and 


to defer making his award until the 
party can talk with him * 
them; Spettigue v. Carpenter, 3 P. N. 
362. or uſes improper warmth, as to 
ſay, © I will make you pay coſts;“ 
Ward's caſe ante; or when one arbi- 
trator ſaid, ** he ſhould conſider and 
Judge on plain facts; and the other 
rep 

but being convinced that 4. had uſed 
J. ill, he would mul& his repreſenta» 


tives; Chicot v. Legugſine, 216. {ln 


the three preceding caſes the arbitra- 
tor was made to pay colts,) So, where 
the arbitrators will not proceed with- 
out a ſum of money to be paid by the 

parties; and one party refuſing, the 
other pays the whole; 2 Barnard. 463. 
So, where the arbitrators appear to 
have an intereſt in the ſubje of refer- 
ence ; Earle v. Stocker, 2 Vern. 229. 
An award will alſo be ſet aſide if mate- 
rial circumſtances are ſuppreſſed or 
concealed Tom Ss Logs ; 1 _ 
77. (64). S. S. Comp. v. Bamſtead, 
3 Vin. Ab. 139. Where the ſubmiſ- 
ſion is by rule of Court, the Court will 
liſten to an application to have the 
award ſent back for reconſideration, 
on the fug ſtion that the arbitrator 
had not ſufficient materials, perhaps 
to recti a trifling or apparent miſ- 
take; Vide Champion v. Wenham, 


Anbl. 245. In Monyefugi v. Monte- 


#1 urs 


ed, © he ſhould not mind fats; 


„ 1 Erbitrement. 


furi, 1 Bl. Rep. 363. an award that a him as a man of fortune, ſhould be de- 
note, which one of the parties had gi- livered up, was ſer aſide, the arbitra- 
ven to the other to aſſiſt him in his ters being clearly miſtaken in point of 


deſigns of marriage by repreſenting law, | 


„„ 8. Gloter ures Name. 
| | [Tn. 10 Will. z. C. B.] bet 


Award that A. JJEBT upon a bond conditioned that A. and B. ſhould 
e wry perform an award ; defendant pleaded no award 
manner und made; plaintiff replied an award, which was that A. 
place as B. hall ſhould.pay B. 50 J. and that A. ſhould beg B.'s pardon in 
— "0% ſuch manner and in ſuch place as B. ſhould appoint; and 
2 Lutw. 1597. that then each party ſhould ſeal mutual releaſes. The 
8. C. N. L. Court held this naught; for the arbitrator was tb deter- 
$77 mine, and not to make B. his own judge in his own 
| cauſe; and though the time and place be but circumſtances, 
pet in this fort of ſatisfaction they make the moft con- 

_ Niderable part. Ergo the award was held void as to this 


o 


„ 


6. Anonymous. 
Y _ {Mich. 12 Will. 3. B. R.] 


Award made WI E RE a matter was referred by rule of Court to 
. tze determination of the judges of aſſize, it was 
art of the rule, moved that the judges determination might be made a 
Lil. 121. rule of Court. 2 per Holt Chief Juſtice : Where a mat- 
Pr ON ter is referred to arbitrators by rule of Court, and they 
make their award, we will compel a performance of it as 
much as if the award were part of the rule; fo a new rule 
is needleſs. 8 | 1 5 
7. Mitchell ver/us Harris, 
Tpaſ. 13 Will. 3. B. R. 1 Ld. Raym. 671. S. C. 
aLev. 283. A Submiſfion to two, ſo as they made their award on or 
2 Saund. 29% © before the 29th of June; and if they made no award, 
LEM kay pon chooſe an umpire >» They choſe an umpire on the 29th 
13, 736, Ceo. and exception was taken that they had the whole twenty- 
Car. 263. Caſes. ninth to make their award. Et per Holt Chief Juſtice, If 
R. 512. S. & there be a ſubmiſſion to two, ſo as they make their award 
721 before Minſummer, and if they cannot agree, then to ſuch 


| * —_— umpire as they chooſe, ſo as he make his umpirage before 
bee the tive al Midfummer, and an umpire is choſe accordingly 3 * 5s. 


+ 


good, and ſo wil: his umpirage be, if made; becauſe the loved 69 th ar- 
arbitrators had determined their power before, by choofing OG = 
nan umpire. And ſo it was reſolved in the cafe of Zwifle- 

ten and Travriſe: But if the umpire be named in the fub- 23 * 
miſiom, he cannot make his umpirage before the time ans 3 
In be expired. 129, 132. 


58 to the arbitrators to make their award 8 
x 1 Y , 8 1 4 N 2 ed. 502. 
udgment pro guer. wif ee 4 2 T. K. 644. 
BY To: : #24 1 2 75 13 1 Is 


8. + Bally verſus 'Cheeſeley, » : 

{Paſ. 13 Will. z. B. R. Comyns 114. 8. C. 1 Ld. Raym. 
3 | 674. S. C. | 
A Submiffion was to an award by bond, and in the end Submiſſion to 
of the condition of the bond was this clauſe : And if e bee 

the obligor ſhall conſent that this ſubmiſſion ſhall be made a rule though che con- 
U Court ; that then, &c. Upon motion to make this ſub- {nt was only | 

miſſion a rule of Court according to the new act of parlia- 

ment, it was oppaled, becauſe theſe. words do not imply 

his conſent; but if he would forfeit his bond, he need not 

let it be made a rule of Court; yet becauſe this clauſe could 

be inſerted for no other purpoſe, the Court took theſe con- 

ditional words to be a ſufficient indication of conſent, and 

made the award a rule of Court (a). _ OE Ye ee ts 


85 (a) Vide 2 Sir. 1 178. 5 


9. Foreland verſus Marygold. : | 
Trin. 13 Will. 3. B. R. 1 L. Raym. 715. 8. C. by the 


name Foreland wer/us Hornigold. ] 


| DE B T upon a bond to perform an award: Defendant In debt upon 

| pleads no award made; the plaintiff replies and ſets , performs 
forth an award with a profert in Cur. and there were mate: ſion in the replis 
rial omiſſions, The defendant craved cyer, and demurred cation of a void 
for the variance between the award ſet forth in the replica- f* 3 
tion and the oyer; and in the argument it was infifted for otherwiſe if nos 
the plaintiff, That in debt on an award the plaintiff need vod. 1 ter. 
not ſet forth more of the award than makes for him. 1 Sid. ie 1981 
161. 1 Lev. 102. To which it was anfwered, That true 3 Lev. 24. Poe. 


it is, in debt upon an award the plaintiff need not ſet forth 497. Holt 80. 


more than makes for him; but it is otherwiſe in debt upon — W — 
a bond, for there the plaintiff muſt reply the whole award. 4 
Holt C. J. In debt upon a bond (a) to perform an award if 705 


(a) Vide 1 Bur. 278. It was there need to ſtate in his declaration any 
faid per Curiam, that in an action of more of the award than ſupports his 
debt upon an AWARD, a man has no caſe; and ruled ace. ; 

| e nu 


not. 1 Lev. 174, 


2 
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' Eontempt. 


TT - - a Arbit | F | Pu, U 
ul ogard fait be pleaded, and the plaintiff replies an award, 


rial variance between the award given in evidence, and the 
award ſet forth in the replication, it is againſt the plaintiff; 
but if the variance be only by omiſſion of that which is 
void, that is not a material variance, being no material 
| part of the award. Here the variances are by omiſſions 
173 ] thatare material; therefore judgment muſt be for the de- 
- fendant. Note alſo, if the plaintiff had not made a pro- 
h 2 defendant's way had been to have pleaded nul tied 
a_ ED: e 


„ oy [Paſ. 1 Ann. B. R.] 


Breach of a rule Matter was referred by conſent at nifi prius to the three 
eee 5 A foremen of the jury; and before the award was 
us. 8. C. Far, made, one of the parties ſerved the arbitrators with a /ub- 
8. by name of Seng out of Chancery, which hindered the proceeding -to 


— Hob- make the award. And the Court held this a breach of the 


B. R. 4 rule, and granted an attachment, if cauſe (a). 


(a) In the caſe of Rex v. Wheeler, ported in contempt : but, upon his 
3 Bur. 12 - an attachment was award- paying all coſts, the Court waived giv- 
ed againſt the defendant, who, after ng zudgment, and faid, the attorney 
moving unſucceſsfully to ſet the award counſel were equally guilty of the 
aſide, paid the money awarded, and contempt, and more criminal; and, if 
filed a bin in equity againſt the other it ever happened again, they would 
party and the arbitrator; he was re- proceed againſt them. 5 


*& 8 4 pl 6 


117. Morris verſus Reynolds. 


, CPaſ. 2 Ann. B. R. 2 Ld, Raym. 857. S. C. quod vide, as it 
3 | ſeems the other Judges differed from Holt. ] 

Reference to the U ON a ſubmiſſion to the award of the three foremen 
three foremen of - of the jury who made their award, the defendant 
the jury. Re” moved to ſet it aide, becauſe they went on without giving 
proceedings exa- him time to be heard or produce a witneſs ; and Halt Chi 
mined inco- , Juſtice denied the diverſity, Pla. 4. He aid, the arbitra- 
oder 1 tors being judges of the parties own chooſing, the party 
Lratlen of the ſhall not come and ſay they have not done him juſtice, and 
— ourt, non-per- put the Court to examine it. Aliter, Where they exceed 
+ their authority; however. the award was examined and 


— 446. confirmed: and the plaintiff moved for an attachment for 
Holt 83. S. C. not performing it; and the Court held, that the non- per- 
ba A formance,. while the matter was /ub judice, was no con- 

tempt. Then the plaintiff moved for his coſts, and that 


1 


Sc. and iſſue is thereupon; in ſuch caſe, if there is mate- 


. * 
% 
* 
4 , . * 
*. - : ” 


was denied. Upon which Powell Juſtice ſaid, that ſeeing 
they could not give the party any coſts, he ſhould never be 


for examining into awards again (a). 


(a) See 2 V5 216. Str. 301. 3 4th. 644. 3 P. Mit. 361. £ 


12. Anonymous. 
| {Paſ. 2 Ann. B. R.] 


L/ Bound himſelf in a bond to ſtand to the award of F. 
| S. which ſubmiſſion was made a rule of Court, ac- 
cording to the new act of parliament. The 
efit the award was made, moved the 


whoſe 


Upon award 
made a rule of 
court, the party 
may proceed _ 
both by action 
and attachment 


Party, for 
ourt for 


an attachment for non- performance; which was granted: 1 


Pending that he brought an action of debt upon the bond; 
and now Serjeant Darnell moved that he might not proceed 
both ways; and likened it to the caſes, where the Court 
_ actions on attornies bills, while the matter is under 
re 


1 Keb. 130, 
138. 2 Reb. 
22, 575, 585. 
Raym. 35 
Paſt. 84. 


reference before the Maſter. Sed per Cur. The motion 
was denied, and this diverſity taken ; where the Court re- 


hkeve the party by way of amends in a ſummary way, as in 
the caſe cited, there it is reaſonable ; 
the plaintiff has no ſatisfaction upon the attachment, And 
the defendant was put to anſwer interrogatories. But, ſee 


otherwiſe here where 


24 


Andr. 299. contra. and Caſes Temp. Ld. Hardwicke 106 (6). 


() Vid Kyd. 217. The Court will 
not ſtay proceedings in the action, 
though the defendant is in cuſtody on 
the attachment; eher v. Biſhop, 


Prec. Ch. 223. 2 Fern. 444. but if the 


defendant be taken in execution on the 
judgment, the attachment will be diſ- 
charged; Richard/on v. Chancey, 1 Har- 
ard. 386; and the Court will not 


ant an attachment after an action 

ought, without ſome very particular 
reaſon ; Stock & Huggins v. De Smith, 
Rep. B. R. Temp. Hard. 106. It is diſ- 
cretionary in the Court to grant an at- 
tachment; and, where there was a con- 
trariety of evidence, the party was 
left to his action; Hales v. Taylor, Str. 


695. 


13. Bird verſus Bird. 
Trin. 2 Ann. B. R.] 


DE BT upon a bond. The defendant 5 oyer of Quere, If an | 


the condition, which was for perf 
of i; 8. and pleaded nul agard fait. 
and ſ 


the award 1d of money 
to be paid to a 


The plaintiff replied, third perfor be 


ormin 


et forth an award; which was, that the plaintiff and good, unleſs it 


defendant ſhould pay ſuch a certain —_ 2 to A. for 
K. 


the uſe of Mrs. Bird their mother. 


* 
- t of one 
roderict took an of the parties ? 


exception to the award, that this was to award a thing to 2 Le. . 
be done to a third perſon, who is a ſtranger to the ſub- 2 5d 3 
10 7 | * 


miſſion, 2 Kab. 767. 


74 — Arbitrement. 
| miſſion, and eonſequently of a matter out of the power 
of the arbitrators. Holt Chief Juſtice was of opinion that 
a general award of money to a ſtranger was good; for it 
| ſhall be intended the ſubmittants were bound as truſtees, 
or were liable to pay the fame; and the payment ſhall be 
intended for their benefit, unleſs the contrary appear. 
| Powell Juſtice contra. It muſt appear to be for their bene- 
fit, and it ſhall not be ſo intended, unleſs it does appear; 
but in the principal caſe he held, that it ſhould be intend- 
ed to be for their benefit, or rather that it appeared to be 
ſo, becauſe the payment was to be for the uſe of the mo- 
5 Co. 78. a. ther. Vide 5 Co. Salmon's caſe. 3. Ero. 4, 758. 1 Ro. 
2347, 259. 2 Lev. 235. Afterwards the matter was re- 
ferred to the counſel on both ſides; ſo no judgment was 
. 58 e Ts,” 


134. Simon ver Gayil. 
(Ttin. 2 Ann. B. R. 2 Ld. Raym. 961. 8. C. called Squite 


Award chat all A Submiſſion was of all controverſies pending ; che ar- 
| 2 1 2 _ 8, bitrator awarded that all fuits now pending between 
34- called Squire the parties ſhould ceaſe, and that the defendant ſhould pay 
ers. Gravel. 10 J. in full of all demands; and releaſe all demands till 
oy _ _— the time of the award; and upon the payment of the ten 
222. 2 Mod. pounds the plaintiff ſhould releaſe to him, &'s. Upon a 
228. Hill. W. writ of error of the judgment given in C. B. the Court 
3: B:R- HO Pr held, 1ſt, That an award that all ſuits pending ſhould 
ſo. © Banes 56, Ceaſe, is final: For the meaning is not that the party 
K Sir, 1024. fhall be nonſuit, or ſhould give over, and begin again; 

* 42. bdut that the ſuit ſhould ceafe abfolutely for ever; ſo that 

the right itſelf is gone, becauſe the remedy is quite taken 
away; for if his ſuit ſails, he has no remedy to come at 
Award to make his right. Vide 1 Ro. 4b, Ai. Lov. 58. 2dly; An 
_ (+ wht award of a general releaſe of all demands till the time of 
the time of the the award, is good; for nothing new ſhall be intended to 
award, is good ariſe in the mean time; and if any new controverſy or de- 
for ſo much as mand did happen in the mean time, the award as to that 
goes to the time 2 e 
of che ſubmil- new demand or controverſy is void; for that was not 
Gon, and void within the ſubmiſſion, and therefore it is a good perform 
3 OG ance of it to tender a releaſe of all matters in controverſy *® 
2 Siund, 4 to the time of the ſubmiſhon, which is all he is bound to 
1 Roll. abr. releaſe. Alſo if a new controverſy has happened, which 


F is not to be intended, he that pretends to excuſe the non- 
olt 81. performance, ought by his pleading to ſet it forth, and ſhew 


*I 750 it (a). Vide 3 Lev, 180. contre. 3dly, If the plaintiff 


(a) Vide Bu. 250. Dogg. 259, 659. 1 T. R. 638. Bur, 278. 2 Bl. 
Rep. 1117. — ? 87 


— 


* would 


arbittement. 


would not receive the ten pounds becauſe he would not be 
obliged to releaſe, when the defendant tendered, and he 
refuſed, he was as much obliged to releaſe. upon the ten- 
der and refuſal, as if he had actually received the money. 


15. - Oates verſus Bromil. T's; 
JC KK]: - 


Dru r on a bond conditioned to perform an award, 


ita quod it be made and ready to be delivered b 
ſuch a day; defendant pleaded no award; plaintiff replie 
a parol award, and avers it was made and ready to be de- 

livered by ſuch a day. Defendant demurred: Sa/keld for 
the plaintiff inſiſted a parol award was deliverable; for a 
man is ſaid to deliver a meſſage as well as a letter, and that 
there is an oral as well as a manual tradition; and as a 
pat award is capable of delivery, ſo it is ready to be de- 
ivered from the time it is agreed upon. Dyer 218. 


3 Bulſt. 34. Co. Ent. 128. And notwithſtanding Ser- 69. 


jeant Broderick;on the other fide urged importunately, and 
cited a late caſe in C. B. as he ſaid, in point, the Court on 


186. Winter verſus Garlick. 


C Trin. 3. Ann. B. R.] | 


AWARD that the one party ſhall pay the other ten 
pounds and the coſts of a ſuit now depending in an 
inferior court, and then to give mutual releaſes. Per Cur. 
To pay ſuch coſts as the Maſter ſhall tax is good; for id 
certum eft, quod certum reddi poteft : But this is uncertain, 
and carries it farther than has hitherto been allowed. Ad- 
Jeurnatur. 1 Cro. 383. 2 Vent. 242, 243 (a). 


ward may 


6 Mod; $2, 166 
176. Patol a 


be 


pleaded ready to 


be delivered, ec. 


1 Lev. 11 


Js 


1 Sid. 160, 
1 Dan. 27+ 3. 


2 Vent. 2 
1 Lev. 68 


42. 


Keb. 89, 12 
— 


Holt 382. 


6 Mod. 19 


Ante 


Vide Record, | 
Page 790. 


5. 


S. C. Award to 
pay the coſts of 


ſuch a ſuit 


is un. 


certain, 3 Lev. 
18, 188. 1 Lev. 


38, 133. 


(a) Replication of an award to pay of he ſuit to be TAXED, it ſhall be un- 
41. coſts in an inferior court, and to give derſtood to be taxed by the proper of- 
releaſes, and breach for non-payment of ficer of the court. Barnes 56, 8o in 
the 4/7. good, the award being valid as caſe of an award to pay cosTs gene- 
to that, though void as to the coſts. rally. Dudley v. Nettleford, Str. 737s 


Addiſon v. Gray, 2 Will. 293. 


If a ſuit is in a ſuperior court, and it Had 88. Rep. B. R. temp. 


is awarded that a party ſhall pay cosTs 


hm . H 


_ -Thomlinſon v. Ariſtin, Com. FR 


5 


Vide 


181. 


444 
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5, | Arbitrement. 


Mo: de 17. Knight verſus Burton. 
that à ſuit in 9 [Mich, 3 Ann. B. R.] wr. Ce py 


Chancery ſhall | it Ko , 
be Gi is EE der eng d Mn Lad „ 
good. Cro. Elis. A WARD that a ſuit in Chancery ſhould be diſmiſſed: 
5 * Objected; he may diſmiſs and begin again; that it 
292. 1 Roll. is like an award to be nonſuit. Curia: An award to be 
Abr. 263. 4. nonſuit is not good, for it is not final in the nature of the 
* thing; but we will intend this to be meant of a ſubſtan- 
EE tial diſmiſſion and perpetual teffer in this caſe. If a man 
2 be to deliver up a bond to be cancelled by ſuch-a-day, and 
['76 1 he ſues and gets judgment in the interim, and then deli- 
pers up the bond, this is a performance in the letter, but 
0 not in the intent; fo will ſuch a diſmiſſion, in caſe a new 
bill be brought afterwards. 


138. Armitt verſus Breame. 
[Mick, 3 Ann. Intr. B. R. _ f Ann, 2 Ld. Naym. 1076. 


An award which JEBT upon a bond, with condition to perform the 
eirects the A award of J. O. &r. of all differences between the 
ad within a li. Plaintiff and defendant, concerning a piete of ground uſed 
mited timea as a wharf, and ſeveral erections thereupon, which were 
cats arbirriiis nuſances to the plaintiff's houſe. The defendant pleaded 
"dan 5.6 that the arbitrators made no award. The plaintiff replied 
Arnot verſus . and ſet forth an award, whereby it was awarded that the 
i Lutw. defendant ſhould enjoy the wharf, and the erections 
8 Mod. 231, ſhould be pulled down within the ſpace of fifty-eight days 
244. S. C. 371. from the date of the award, The defendant demurred ; 
— — and it was objected, That the award was pleaded without 
2 Salk. 498. any date z and that it did not appoint Who ſhould take 
Far. 38. S. O. down the erections, and therefore it was uncertain, Ef 
FE 898-425 per Cur, The day of the delivery of a deed is the day 
'- * of the-date, though there is no date ſet forth: If a deed 
bear date one day, and be delivered at another; it was 
really dated when delivered, though the clauſe of geren. 
dat. be otherwiſe: So it is in the caſe for this award, the 
making is the date. And in this caſe, Powell, Powys, and 
Gould held, That though it was not ſaid who ſhould re- 
move the erections, yet that was ſupplicd by the law; 
they ſhall be removed by him on whoſe ground they ſtand, 
which in this caſe appears to be the defendant's. Vide 
Style 365. 1 Roll. 364. 5 Co. 78. Cro. Kl. 42. Mo. 
39. Helt C. J. ſemble contra, as to this point. And judg- 
ment was given for the plaintiff by three Judges againſt 
Holt C. ]. N = | 


* 


Arteft ot Judgment. * 


19. Parſloe verſus Baily. 
{Mich. 3 Ann. B. R. 2 Pd. Raym. 1039. S. C.] 


1 treſpaſs, it was held heretofore, that an award of a anger of 6. 
4 collateral thing in ſatisfaction was no good plea, un- ;- oy OR 
leſs the defendant ſhewed a performance; for they likened a good plea withs 


this to an accord and” ſatisfaction, which is no plea unleſs out ſhowing a 
| 2 petformance- 


it be executed (a); yet they held that Where the award Nnte 69. S. C 


was not of a collateral thing, but of a ſam of money, that 6 Mud. 227, by 


ſuch an award was a good plea 3- and the reafon of the dif- 2 gab. ; 
ference which they went uͤpon was, that there was a te- % 


medy to be had upon the arbitrement in the latter cafe, 
not in the former: But now the law is held otherwiſe, and | 
an arbitrement is a good plea, whether it be of money of 

a a collateral thing, as a hot or a horfe ; and the reaſon is, 

becauſe the ſubmiſſion is a mutual promiſe, upon which an 

action lies, and performance need not be averted in either 

caſe, for the remedy is alike, per Holt C. J. But Powell 

Juſtice contru. It muſt be averred where the award is of a 
collateral thing (5). F 


(5) Hawkins v. CHIP, 1 Bur. two properties to be certain and final 
274. Lord Mansfeld—Awards are but the certainty may be judged of ac- 
now. confidered- with greater latitude  .cording to a common intent, and con- 
and leſs ſtrictueſs than they were for- ſiſtent with fair and probable preſump- 


merly ; and it is right chat they ſhould. tion; He declared againſt critical 


be liberally . conſtrued, becauſe they niceties in ſcanning awards. Denniſon 


are made by judges of the parties own. J.—Awards ought to be conſtrued 


chooſing. Indeed they mult have theſe liberally and favourably. 


> TR ee : — PN * 
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Arreſt of Judgment. : | 771 


1. Peachy verſus Harriſon, 
[Trin. 9 Will. 3. C. B.] 


I is not à good exception in arreſt of judgment, that bee 9 


there is no warrant of attorney filed, though that be taken advantage 


* 


matter of record, and may be aſſigned for error. The of in arreſt of 
reaſon is, becauſe, though it be a matter of record, yet it 3 — 
is not of that record before the Court, but of another. 333. p. 


— Se at 2 


- > = 
> — rr 


ol 
i F 
5 4 
Bui 
1 
14 
74 
14 
ts 
1114 
4 
j oy 
1 
j 
. 
7 
[1 
. 
| 
ö 
k 
1 
7 
t 
! 


P l 
co ay — — — 
c OST INI YER : 
GEES IO LOOT" 


Ra e a> aſſign his exceptwons in arreſt of judgment by way of plea 2 


77 | Arreſt of Judgment. 


7-2 f [Paſch. 11 Will. 3. B. R.) 


If the diftringas ]JNDICTMENT in B. R. for a miſdemeanor was tried 
8 J three days before the end of the term, and judgment 
and there happen was entered the ſame term; ſo that the defendant had not 
not to be four four days to move in arreſt of judgment. And the que- 


days between the g; An ue : . + oth 
trial and the end ſtion was, Whether this entry of the judgment was regu- 


* of the term, yet lar, and whether it ſhould not have been ſtayed till the 


Judgnient hall term following? Es per Holt C. J. If there be four days = 


be entered 


term. Vide and, more between the trial and the end of the term, 


Wome hg IE ap Fe ought. not to be entered within the four days; 


but if the difringas: be retornable within the term, and 
the part is tried within two or three days before the 
end of the term, the judgment ſhall be entered that term, 
though there be not four days to move an arreſt of judg- 
ment: So it was ſettled in the caſe of Kno and Levarr, 
upon a conference between Scroggs C. J. and Sir William 
Mick Attorney General, contrary to the report of Sir 


P muel Afirey, 3 | 1 
Two manner? Arreft of judgment is either for matter intrinſic, i. e. ſuch | 


in arreſt of judg- as appears by the record itſelf, which will render the judgment 
ment. _ erroneous and reverſable ; or extrinſic, i. e. ſome foreign mat- 
| Hs Suggeſted to the Court which proves the writ ir abated, for 
it is not enough that it proves the wwrit is only abateable. The 

old. courſe of taking advantage in arreſt 'of judgment was 

thus: The party after à general verdift having a day in 

-  caurty ( for ſo he has as to matters of law though not of fact, 


and it was called pleading in arreſt of judgment. Vide 2t 

H. 7. 37. b. Yelv. 125. 1 Bulſtr. 5. Raft. 47. a. 56. 

b. 127. a. 197. a. 269. b. 288. a. 432. a. 497. b. Co. 

[ 78 ] Ent. 50. a. 53. a. b. 120. a. 572. a. 657. a. 11 H. 7. 10, 
11. 2 Saund. 333. Style 426. This differed from moving 

in arreſt, which was done by one as amicus curiæ, where 

the party wat out of court. Vide Co. Ent. 295. b. be manner of 

doing it. Vide 2 Ro. 716. 9 E. 4. 11. a. 4 H. 7. 9. 

5 H. 7. 23. Raſt. 17. 2 e 


3. The Queen verſus Darby. 

1 (Mich. 1 Ann. B. R.) 8 
Far. 10. 8. G. D* BY being convicted on an information for ſub- 
_ — Mo ornation of perjury, and judgment entered quod ca- 
mitted romove Piatur pro fine, and a capias iſſued, whereupon he was ta- 
in aceſt, , ken and brought into Court, where he offered to move 1 | 


S. 


. 


Arrelt de Corp. 78 
arreſt of judgment; but the Court was of opinion it was 7 
cut of time, for that the judgment quod capiatur was a final! 
judgment, and the ſubſequent entry is only for the cer- 
tainty of the fine (a). : ok 


(a) R. 2 Bur. 799. that motion in may be made at any time before ſen-" | 
arreſt of jadgment on the crown lide, tence pronounced, | „5 | 


4. Wood verſus Shephard. 
„ kn. 2 A0, B. R. j 


; : ; bur ſe of moving 
rule to ſtay fes ens unleſs the ps/ea be brought in; nc. fi. 
1 


but the.Court, if there be probable cauſe ſhewn, will order ment. Vide Far. - 
the pgſten to be brought in. Et per Cur. If one moves in 39: Mod. Caſes 
arreſt of judgment, he ought to give notice to the clerk in 45 Holt 71. 
Court of the other ſide; but the better way is to give a S. C. | 

rule upon the po/ea for bringing it into Court, for that is 

a notice of itſelf. + | 15 | 


JT is againſt the ancient courſe -of the Court to make a 5 Mod. 24. The 


Arreſt de Corps. 


I. Wilſon. ver/as Tucker. 
[Trin. 7 Will. 3. B. R.] 


ARREST on a Sunday is 0 void arreſt, inſomuch ACE 
that the party may have an action of falſe impriſon- Caf. 96. f Mod, 


ment for it (a). = +75" 88+ © 


(a) It is by far. 29 Cha. 2. c. 7. tary eſcape, Feat berſtonbaugh v. Atkin- 
that the ſervice of proceſs on Sunday is ſon, Barn. 373. nor a perion arreſted 
void: before that ſtatute, miniſterial and liberated, there being at the time 
acts upon a Sunday were lawful; 9 Co. of the liberation a detainer at the ſuit 
66. 6. 2 Cro. 280, Godb. 280. 2 Bul. of another perſon; Athinſon v. Jame- 
72. A defendant arreſted on another /n, 5 Term Rep. 25. Bail may ſeize 
day, and eſcaping, may be retaken vn their principal, Mod. Ca. 231. but not 
a Sunday; Mod. Ca. 231. 80 a per- ſheriff's bail; Brookes v. Warren, 2 Bl. 
ſon may be taken upon an eſcape war- Rep. 1273. A perſon may be arreſted 
rant, po, 626, but not after a volun- on Sunday on the Lord Chancellor's 
H 3 1 g u arrant, 


| Arreſt de Corps. 


perſon convicted by juſtices on a penal 


4 — 


warrant, on an order of commitment 
for a contempt, not upon an attach - ſtatute cannot be apprehended on a 
ment for non- performance of an award. Sunday for want of diſtreſs; Rex v. 
Did. 1 1. R. 265. 1  Ath, 55. A Myers, 1 T. R. 265. 1 7+ | : 


(791. 


No arreſt can be 
without actual 

touching the de- 
Caſes, 105, 141, 


2. Genner verſus Sparkes. 
>  [Trin, 3 Ann. B. R.] 


GE NNER a bailiff having a warrant againſt Sparkes, 

went to him in his yard, and being at ſome diſtance 
told him, he had a. warrant, and faid he arreſted him, 
210, 211. Far, Sparkes having a fork in his hand, keeps off the bailiff from 
8. 2 Salk. 586. touching him, and retreats into his houſe. And this was 
22 73 moved as a contempt. Et per Cur. The bailiff cannot 
Vi. Horner v. have an attachment, for here was no arreſt nor reſcous. 
Battyn, Bull. Bare words will not make an arreſt; but if the bailiff had 
NF. Fa. touched him, that had been an arreſt; and the retreat a 
reſcous, and the bailiff might have purſued and broke open 
the houſe 3 or might have had an attachment or a reſcous 
againft him; but as this caſe is, the bailiff has no remedy, 
but an action for the aſſault; for the holding up of the 
fork at him when he was within reach, is good evidence 


of that (a. 1 7 


(a) If the bailiff who has a proceſs 


againſt one, ſays to him when he is on 


horſeback or in a coach, You are 
my priſoner, I have a writ againſt 
po] upon which he ſubmits, turns 

ack, or goes with him, though the 
bailiff never touched him, yet it is an 
arreſt, becauſe he ſubmitted to the 
proceſs ; but if, inſtead of going with 
the bailiff, he had gone or fled from 


1, Bull N. P. 62. The arreſt muſt 
e by authority of the bailiff to whom 


the warrant is directed, that is, he 


muſt be in company; but he need not 
be the hand that arreſts, nor preſent, 
nor in ſight of the party arreſted ; as, 
where he ſent his aſſiſtant forward who 
made the arreſt, he being at ſome diſ- 
tance and out of fight, the arreſt was 


held to be good; Blatch v. Archer, 
Cowp, 64. 


him, it could be no arreſt, unleſs the 


bailiff laid hold of him; Horner v. Bat- 
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Aﬀets, 


1. Deering verſus Torrington. 
[Trin. 2 Ann. B. R 


| I F H. takes a bond for another in truſt, and die, this is Bond to A. 3 
not aſſets in the hands of the executor of H. So if the truſtee, not aſſety 

obligee aſſigns over a bond, and covenants not to revoke, pasds 2 l. 

and dies, that bond is not aſſets in the hands of the exe- p. 28. . 6. T 


cutor of the obligee. 


2. Buckley verſus Pirk. 
| | [Trin. 9 Ann. B. R. Rot. 28. 


F executor of leſſee for years enter into the tenements, « co. 37. b 
. ng | : 5 Co. 37. U. 
no part of the profits, unleſs what is over and above Moor 566, Cro, 
the rent, ſhall be affets ; but is received by the executor Cn. 712- 
1 * ; a 1 Bulſt. 22. g 
as tertenant, and appropriated to the uſe of the leſſor. poph. 121. 
Vids title Executors, 5 


3. Erby verſus Erb. [80] 
e Canc. Trin. 1714.1 | ns 


T HE creditors of J. S. brought a bill for debts, which 
debts were mortgages» judgments, and bonds; 

upon one of the bonds the defendant was outlawed, and 
upon one of the judgments the recoveror had brought an 
action of debt; and the queſtion being concerning prior- 
ity of payment, it was objeCted, 1ſt, That the judgments 
were by confeſſion, and it was not equitable that it ſhould 
be in the power of the party to prefer one creditor to an- 
other; but that ſeemed to be over-ruled. And as to the Outlawry up- 
outlawry, the Court ruled, that being only upon meſne le 2 
proceſs before judgment, it did not alter the nature of the rr a 
debt, nor create a lien upon the land in this caſe : but that lien upon the 
where there is an outlawry and a ſeizure thereupon; the 129% eg 17. 
debt attaches upon the land, and ſhall be preferred to a 5 4 29. 
judgment though prior to the outlawry, but that it is the Poſt 493. 
ſeiaure that gives the preference. e 
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80 Alignment. 
Bringing debt It was alſo objected, that bringing debt upon the judg- 
upon wave er ment was a walver of the lieu created by that judgment; 
lien created by for he can only extend the land that the party had at the 
chat judtz ment. time of the latter judgment; but the Court held, that 
| bringing debt upon a judgment did not poſtpone this to 
other judgments, and that it was the aCt of the attorney, 
and that it would be no waiver, becauſe there was no 
other remedy after the year and day at common law. 


1 


Aſſignment. | 


* 


* 


1. Barker ver/us Damer. 
Hin. 2 W. & M. Rot. 635.] | 


Carth. 182. PARKER made a leaſe for years of land in Ireland, 
3 Mod. 336. and the leſſee covenanted to pay the rent in London: 
* ce Barker aſſigned his reverſion, and the aſſignee brought co- 
brought in Eng - venant in London for the rent; the defendant pleaded to 
land for rent as the juriſdiction, That the lands lay in Ireland; and on de- 
* he bonus murrer the plea was held good, for this is a local covenant, 
land. 1 Show. and adheres * to the land. The leflor himſelf could not 
191. 8. C. have maintained an action for this in England, and the 
| *. 81 ] ſtatute transfers it to the aſſignee in the ſame plight that 
Cro. Car. 183. the leſſor had it; and the payment being to be made in 
| Aale 43 London alters not the caſe. Vide S. C. Shower 191 (a). _ 
be 37. "Bs | \ | 
(a) Vide 2 Salk. 451. Cowp, 181. Str. 776. 1 Wil[. 165. 


4 


2. Pitcher verſus Tovey. 
[Paf. 4 W. & M. B. R. Intr. Mich. 3 Will. 3. Rot. 61.] 


1 $46; 9 70 VE NA NT againſt the defendant as aſſignee of A. 
4 Mod. 71. who was executor of B. to whom the plaintiff made 
| Mens grout this leaſe, wherein B. the leſſee covenanted for him, his 
afans to A., A. executors and aſſigns, to pay a yearly rent of 10 J. and the 


aſſigns to B plaintiff aſſigned for breach two years rent, after the aſ- 
without notice to x 


the leſſor; leffor ſignment to the defendant, due and unpaid. The defend- 
cannot have co- ant, as to one year's rent, confeſſed the action, and as to 


aignment. | 


he granted and aſſigned the ſaid premiſes to H. and all his 
_ eſtate and intereſt therein; virtute cujus H. entered and 
was poſſeſſed 3 whereupon the plaintiff demurred, and the 
Court of C. B. held, That this plea was naught, becauſe 
the defendant does not ſhew that he gave notice to the 
plaintiff of this aſſignment, or that the plaintiff had accept- 
ed H. for his tenant, and the leſſee ought not to. have it 
in his power to put a tenant upon his landlord without no- 
tice. And there is a privity of eſtate, though not of con- 
tract, between the plaintiff and the defendant, for which 
reaſon the Court of C. B. gave judgment for the plaintiff: 
But upon a writ of error in B. K. that judgment was now 
reverſed; and the Court held, That there was no privity 
of eſtate or contract between the plaintiff and defendant; 
and theſe failing, the plaintiff's action muſt fail likewiſe, 
becauſe that muſt be founded upon the privity of eſtate or 
contract, the one or the other; and the Court denied 
Kigbly's caſe. Sid. 338. Ray. 162. 2 Keb. 260. And 
as to the objection that it might be aſſigned to a beggar, 
the Court anſwered, it was the leſſor's own fault and folly 


8r 
the refidue he pleaded; that before that rent became due yenantagainft A. 


for arrears of _ 
rent incurred af- 
ter the aſſigau - 
ment to B. 2 
3 Lev. 298. 
2 Vent. 2:3, 


234. 1 Sid. 333. 


Raym. 162. 
1 Inſt. 41. 
1 Leon. 127. 


I Lev. 216, 259. 


con. 2 Keb. 
260. 

Saying it was a 
haſty reſolution 


by two gudges. - 
againſt 'T wiſden, 


who oppoſed it 
totis veribus. 

2 Dan. Abr. 
455. pl. Js 2D. 
435. p. 9. S. C. 
Carth. 177. 
Caſes B. R. 23. 
Holt 73. 


to take the firſt aſſignee for his tenant, and that the leſſor 


was not without remedy; for that he might bring cove- 
nant againſt the lefſee's executors, or might diſtrain upon 
the land. And as to the caſe in Co. Lit. 269. B. between 
landlord and tenant, that where the tenant makes a feoff- 
ment, the landlord muſt avow upon his tenant for the ar- 
rears due in his time, notwithſtanding the feoffment, they 
ſaid it was ſo in this caſe, for covenant will lie againſt the 
defendant for the rent due in his time before aſhgnment, 

but not after (a). | 


(a) The aſſignee is diſcharged by 
aſſigning before breach to a feme co- 
vert; Barnfather v. Jordan, Doug. 
452. A mortgagee, who has not en- 
tered, is not liable to be ſued as aſſig- 
nee, although the mortgage is forfeit- 
ed; Eaton v. Jaques, Doug, 455, In 


that caſe it was ſaid by Lord Mansfield, 
In leaſes, the leſſee being a party to 


the original contract continues always 
liable, notwithſtanding any aſſignment ; 
the aſſignee is only liable in reſpect of 
his poffefnos of the thing; he bears 
the burthen while he enjoys the bene- 


fit, and no longer; and if the whole 


is not paſſed, if a day only is reſerved, 
he is not liable.” Buller J. ſaid, 
“% The queſtion being, whether mere 
nominal aſſignees with the naked right, 
or only ſubſtantial aſſignees in the :c- 


tual enjoyment of the eſtate, ſhall be 


liable to this action? I think only the 
laſt ſhall be liable.“ Where the de- 


fendant, being ſued as aſſignee, plead- 


ed, that before breach he had aſſigned 


to A, who entered, and was poſſeſſed ; 


the plaintiff replied, that the defend- 
ant continued in poſſeſſion, and traver- 


ſed the entry and poſſeſſion of 4. The 


Court held, that the replication was 
not ſufficient, as it had not 2 the 
ſecand aſſignment to be fraudulent; 


- Walker v. Reeves, Doug. 461. in notis ; 


where the plaintiff rephed, that the de- 


fendant had not affigned ; and it ap- 
eared at the trial, that, being weary 


of his aſſignment, he employed a per- 
ſon to find him one who would take it 
off his hands; and accordingly it had 
been formally aſſigned to a priſoner in 


the 
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7. 


replied that the 


2 Str. 1221. A landlord cannot 
maintain eovenant againſt an under- 
leſſee; Holford v. Hatch, Doug. 182. 
but if the whole term paſſes by 2 
ment, the aſſignee is liable to be ſued 


Allize. 


che Fleet. Te plain, not having 
nment was frau- 
dulent, was nonſuited'; Leteux v. Naſb, 


186. note. The affignee was held not 
able after aſſigning over, although 
the leſſor was a party to the firſt aſſign. 


ment; and it was agreed, that a term 
mutually defeazable ſhould be abſo- 


lute, which was. contended to be a neu 
grant; Chancellor v. Pooke, Doug. 7 


An adminiſtrator in poſſeſſion is ang: 


in jure proprio as an aſſignee; Thy. v. 


by the landlord or his repreſentatives, 


aſſignor; Palmer v. Edwards, Doug, 7. 


[82] 


3. Woodward verſus Marſhall, 
= [Mich. 8 Will, 3. B. R.] | 


. | T HE plaintiff declared as aſſignee of a reverſion by a 
Poſt 90. fine, for rent due; and upon an ill plea and demur- 
rer, Holt Chief Juſtice objected, that the plaintiff had ſet 
| forth no attornment, without which the reverſion could: 
1 Lev. 40- not paſs. Dee for the plaintiff anſwered, That this being 
2 11. an action of covenant, it was founded on the privity of 
ce 309. b. contract, and differed from an action of debt, which was 
founded on the privity of eſtate. Holt C. J. Unleſs the 
reverſion paſſed by the aſſignment, the covenant, cannot 
paſs, for there is nothing wherewith it can be transfer- 
red (a); but per Curiam, Nobody appearing for the defend- 
ant, let the plaintiff take judgment. 
Ms (a) R. acc. Str. 78. 
Allize. 
1. Savier ver/us Lenthall & al. 
(Hin. 1 W. & M. B. R.] | 
mn = ASSIZE for the office of marſhal of the K. B. againſt 
erf rien | Lenthall and four others. Counſel was ready at the 
vited, becauſe Lo i 3 N 5 * | 
adv frady'ts to arraign it in French. The recognitors did not ap- 


count initanter pear, but the Chief Juſtice ordered the writ to be * . 
| 5 : and 


a ad, it. mi * t be returnable at any mon d — 
or return- day. plaintiff alſo did not appear, and the 2 1 50 
Court —— the aſſize to be adjourned till the next day. 3 Mod, 273. 
Then the aſſize was arraigned, and the tenant demanded Comb. "T0 
that the demandant ſhould count againſt him. The de- v4 
mandant was not ready, and prayed that it might be ad- 

Journed till another day; but it was denied; for this is 

feſtinum remedium, and the tenant is to plead- preſently, 

which he cannot do when he hath nothing to plead to: 

whereupon the demandant was nonſuit. r nota; the 


Court told him he might bring a new aſſize. 


kaſch. 3 Win. z. B. R.] 


IN Mee, if the defendant plead in abatement, he muſt Appearance, in- 
plead over in bar at the ſame time: Alſo no impar- 8 
pot Mer ſhall be allowed without good cauſe, becauſe it is Ker, Dig. 764 
aſinum remedium ; and if — 2 ſeveral defendants, and c. 5. 51 5 
any one of them do not ill th the firſt day, the aſſize ſhall 


| be taken by default again them. 


Attion on the Caſe for Tlords. 
Nide Title TUords, 


making good his 
propoſals of 
bringing money 


et. 


48. 


1. Forſter verſus Brunetti. 
[Mich. 8 Will. 3. B. R.] 


f form- 
award, made upon x rule of Court, without a per- ; awd, tho 


ſonal demand. Holt C. J. remembered the firſt attach- not friftly good 
ment of this kind was in Sir — Humbles caſe in e. gut 
Ke ly nge 8 OE But 


ATT ACHMENT lies not for not performing an Attachment lies 


Attachment. TY 3 


Sus 3 os „ 
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© archi! 


perſonal demand Relynge's time; in which, and ever ſince, à perſonal de- 


18 neceſſary. 5 


A in mand has been thought neceſſary. In ſuch caſes of awards, 


120, 124, 125. though they be not legally good, attachment lies for non- 


performance. Aliter if impoſſible; but the party is ex- 
cuſed as to that part which is impoſſible only. Mich. g V. 3. 
B. R. Harriſon verſus Bowman (a), EE 


(a) The courfe of proceeding to ob- 
tain an attachment is this : The award 


muſt be tendered to the party againſt 


whom it is intended to move for the 
attachment, and, if he refuſe to accept 


' It, affidavit of the due execution of the 


award, and of ſuch tender and refu- 
ſal, muſt be made, and, on that, an ap- 
Plication made to the Court to have 
the order of ni prius (if the reference 
is at 2 prius) made a rule of Court; 
then a copy of this rule muſt be ſerved 
on the party refuſing to accept the 
award; if he ſtill refuſe to accept it, 


. an affidavit muſt be made of perſonal 


ſervice of the rule, and of the difobe- 


dience to it, and then on application, 
grounded on that affidavit, an attach- 


3 + OSS — 


a third. perſon to demand the rr 
awarded; 2 Bl. Rep. 990. Hd 216. 
When the. ſubmiſſion is by rule of 


5 Anonymous. : 


* 
2. 


ment will be ordered of courſe 5 1Cromp. 5 


Prac. 269. When the award is accept - 
ed, but the money being demanded is 


not paid, an affidavit muſt be made of 
the due execution of the award, and 


of the demand and refuſal of the mo- 


ney ; and an unſtamped indorſement 
of an award is a ſufficient authority to. 


Court according to the ſtatute, the affi- 
davits to ground the attachment need 
not be entitled in any cauſe; for, till 


the rule for the attachment is granted, 


there is no proceeding in court; but 
the affidavits in anſwer muſt be enti - 
tled ; Bevan v. Bevan, 3 T7. R. 601. 


Expoſition ox R LE was made to put off a trial, ſuper ſolution 4 . 


rule ſuper ſolu- 
tione cuſtag. 


tagior and the coſts not being paid, and the trial put 
off, the plaintiff moved for an attachment, but had it not 


for the Court ſaid he ſhould have gone on, oa 


3. Hal verſus Miſter. 
[ Mich. 11 Will. z. B. R.] 


A be JF a rule be made at ni prius to refer. a matter to the 


on an award of 
the three fore- 
men, a verdi 


three foremen of the jury, and that the plaintiff ſnall 
have a verdict for his ſecurity; after the award made the 


being given for Plaintiff may either enter up judgment on the verdict, or 
ſecurity. Ante have an attachment for not obeying the rule of Court, it 


73. Barnes 58. 
Kyjd 216. 


being in his election which way he will execute the 
award; and this was affirmed N Northey, and at the 
bar, to be the conſtant practice. 


ourton and Gould (in the 


abſence of the Chief Juſtice) doubted of it, becauſe the 


verdict ſtood ſtill on record. To which Noribey _ 


I 


red, 
ere 


There could not be a judgment entered on ſuch verdict 
without leave of the Court, And the attachment was 


ö granted (a). 


(a) To obtain leave; it is neceſſary 
to produce an affidavit of the due exe- 


cution of the award, and the demand 


of the money awarded, as it is to ob- 
tain an attachment; Barnes 58, When- 


ever bail has been given it is uſual to 


take a verdi& to the amount of the de- 
mand, ſubje& to being reduced by the 
arbitrator. 


4. Anonymous. 
[Hill. 9 Ann. B. R.] 


Morlox was made for an attachment againſt the ee 
defendant on affidavit, that being ſerved with a rule out words ipoke 


of the Court, at- 


of Court to ſhew cauſe why an information ſhould not be tachment goes 
filed againſt him, he ſaid, He did not care a fart for the rule without a rule to 


of Court. And Northey e General inſiſted, he ought en cauſe-. 


to be firſt heard to ſhew cau 


1 Lill. 305. 


e againſt it. Et per totam 1 $Stran. 186. 


Cur. He ſhall anſwer in cuſtody, for it is to no purpoſe = Stan. 1068. 
to ſerve him with a ſecond rule, that has flighted and de- | 
ſpiſed the firſt. It is to expoſe the court to a further con- 

tempt. © And accordingly the defendant was brought in, 

and entered into a recognizance to anſwer interroga- . which is all 


tories *. Vide plus, title Contempt (5). | 


that can be had 
thereupon; and 


Wt tf himſelf, he is ſubject to a proſecution for perjury. Far. 31. 


Nota. An attachment was granted againſt the plaintiff's attorney for put - 
ting the name of an attorney of B. R. to the proceſs without his authority. 
1 Burrow 20. Openhein qui tam v. Harriſon. Mich, 30 Geo. 2. Note to 51h 


edition. | 

* (3) Quzre, If the attachment goes 
abſolutely, when the contemptuous 
words are only ſworn to by-one wit- 


neſs. Vide Str. 1068. In 3 Athyns 


219, the Court, under that circum- 
ſtance, only granted a rule to ſhew 


cauſe, A perſon cannot come in and 


confeſs the contempt, and ſubmit di 
rectly to the judgment of the Court; 
but is obliged to anſwer interrogato- 


ries ; Rex v. Beardmore, 2 Bur. 796; 
except in caſe of a reſcue and con- 
tempt in the face of the Court. Rex v. 


Elkins, I Bl, Rep. 649. | 


| 
| 
| 
[ 
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{ 
| 
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1. Rex ver/as Morphes. 


CA. the Old Bailey, coram Holt Chief Fuftice,Treby Chief Fuftice 
Powell, Powys, Ward, Rokeſby, and Tourton, Oct. 9.1855. ; 


Attainder of _ O N a commiſſion of Oyer and Terminer upon the ſta- 
teaſun'by'com- O tute 28 H. 8. c. 15, one Morphe was indicted of 
8. e 18. works high treaſon, and demanded the benefit of the 7 V. 3. 
corruption e c. 3. . Whereupon this queſtion aroſe, „c. Whether an 


91. Lit. attainder upon this ſtatute wrought corruption of blood? 
8 Et per Cut. No attainder of piracy . Hes WAS: i of 
bdlood, forit was no offence at common law. Butanattainder 

Dn of treaſon works corruption of blood in all caſes, here - 


ever the treaſon be done, except only attainders before the 
conſtable, marſhal, or admiral: The reaſon of which was, 
becauſe there could be no record made of it; but here 
there is. Adjourned from the Ol Bailey to Holes cham- 
bers, and there debated, 


2. Sir Salathiel Lovell's Caſe. 
[Hill. 8 Ann; in Dom. Procerum. ] 9 1 


Ons attainted of Was ſeized of lands for three lives, and attainted 
— 9.94 bake e a 9 8 coin, on the WF o 
5 TW. 3.; by a proviſo of which ſtatute corruption of b ood. 
52549 W. z. 5 asd, 90 Nen it became ee e 
ſhall forfeit his had forfeited the lands, which the king, as forfeited, had 
lands, raough granted to baron Lovell? The baron brought a bill in 
blood is ſaved by Scacc. to redeem, and had a decree; and an appeal was 
that act. brought in the Houſe of Lords, and it was held by the 
Judges, That in the cafe of an attainder of felony, the 

forfeiture of the eſtate to the lord is only by way of eſ- 

cheat, pro defectu tenentis, and the not deſcending is the 
conſequence and effect of the corruption of blood or in- 

capacity; but in treaſon the lands come to the crown as 

an immediate forfeiture, and not as an eſcheat. And the 

forfeiture and corruption of blood are diſtin parts of the 

Contra H. P. penalty; ſo that the forfeiture may be ſaved, and yet the 


. corruption remain; or the corruption be ſaved. and the 
| | forſeiture 


1 85 


ſeveral ſtatutes; and 2 that the lands were 


forfeited in the priiteipal caſe. 
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Attorney and Solicitor. Y (86 


1. Berkenhead ver/us Fanſhaw. 
 [Hill, 2 w. & M. B. R. Rot. 750. 

2 DE BITATUS afſumpſit was brought by an at- 1 Show. 96. 

torney, for fees and diſburſements, in defending ſuits _ 33-2. 
m an inferior court, and in the Court of B. R. the = one's attornies 
fendant pleaded 3 J. 1. c. 7. Et per Cur. 1ſt, The ſta- of the courts at 
tute may as will be lead to an indebitatus offumgfr as to F045 por" 
the action of debt, unleſs a ſpecial promiſe be laid; but S. C. 57. _ 
to a ſpecial promiſe or an infmul computaſſet, it is no plea. 
2dly, The ftatute does not extend to attornies in inferior 
courts, but only to attornies in the courts at Weſtminſter, 


1 
An Evan — —— — — 


ſo that it is nv plea as to the plaintiff; ergo judgment pro 


auer (a). 


(a) By Sr. 2 G. „ „ , 


the bill muſt be delivered to the party, 


or 1% at his houſe, a month before the 


_ commencement of the action. The 


Court will ſtay proceedings until a bill 
is delivered; Clark v. Godf 1 Str. 
63 3. A bill may be ſet off, though 

not delivered a month before, if deli- 

vered time enough to be taxed; Mar- 
tin v. Winger, Doug, 198. The bill 
muſt be aually left, for where it was 
delivered to the defendant, who ac- 


knowledged the debt and promiſed to 


Pay, but ſaid he did not know what to 

do with the bill, the plaintiff, who took 

it back, was nonſuited ; Brooks v. Ma- 

Jon, H. Bl. 290. The ſtatute does not 

extend to bufineſs done in conveyan- 

cing, or to the executor of an attorney, 
S369 1 


and it may be given in evidence on 
the general iſſue; Bull. M. P. 145. If 
a bill is partly for buſineſs done in 
court, and partly for conveyancing, 
parliamentary buſineſs, fees paid to a 


proctor, &c. the Maſter may tax the 
whole; Doug. 199. The Court will 
"refer a bill for buſineſs at the Quarter 
. Seflions to be taxed; Jackſon v. Wil- 


liams, 4 T. R. 496. The reaſonable- 
neſs of the bill is not inquirable into at 


niſi prius, or on a writ of inquiry; 


per v. Tall, Dong. 198. It is ſuffi- 


cient to prove the exiſtence of the caſes 


and buſineſs for which the charges are 
made, and the main articles, and is not 


neceſſary to prove every ſingle item; 


Fbiligsa v. Roach, Eſpinaſe 9. Anon, ibid. 
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fent binds the 
client though 
contrary to his 
expreſs orders. 


1 Roll. Abr. 
747. Far. 2. 
40, 86. 
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—SSSUMPS1T.- The defendant pleaded non aſüump- 


= fit infra ſex annos; the plaintiff replied, and for want 
of the defendant's joining iflue in due time, the plaintiff's 
attorney ſigned Fol wn. but afterwards conſented to ac- 
cept the joinder in iffue :; But, upon motion to the Court to 
compel him to accept it, it was oppoſed, becauſe the plea 
was a hard plea; and the client had notice of the advan- 
tage, and ordered the attorney to inſiſt upon it. The 


Court ſaid, that ſince it was a hard plea they would not 


have compelled him, if he had not conſented to waive the 
advantage, but now they would hold him to his conſent : 
And as for the client, he was bound by the conſent of 


his attorney, and they could take no notice of him (a). 


WS. 2 * . 
2. 


Mod. 205. oP 


Mod. 16, 40. 


[ 8 5 4 
5 8 7 * 
F 7 ( * : 1 4 


Ws. 114. 693, 
Aable to appear for any one, unleſs he takes his fee, or 


| (a) Vide Carib. 412. Shin. 679. Cenb. 439. 8 


| ogy 3. Anonymous. 

5... ien, 10 Will, 3 8. N. 
PE R Holt Chief Juſtice, The courſe of this Court is, 
Where an attorney takes upon him to appear, the 
Court looks no farther, but proceeds as if the attorney 
had ſufficient authority, and leaves, the party to his action 


4. Anonymous. 85 

ff . 
M OTION was made to compel an attorney to appear 
| for F. 8. And the Court held he was not compel- 


backs the warrant; and then they will compel him. 


Writings left in 


attorney's hands, 


1. Strang. 547, 
621. 


F. Goring verſus Biſhop. | 
(Mich. 10 Will. 3. B. R.) 


\ A 7HERE writings come to an attorney's hands in 

the way of his buſineſs as an attorney, the Court 

upon motion will make a rule upon him to deliver 1 
e n 


* 


* 2 © ; 2 . * * 5 
ep and itor. 8 
ep a ciror, | 


back to the party: But where they come to his hands in 


any other manner, or on any other account, the patty muſt 
reſoxt to higaGion e 


(a) 3 T. R. 275. cont. as to laſt point, Vide Str. 547,621. Doug. 104. 


6. Oades verſus Woodward. 
[Hill, 1 Ann. B. R. 2 Ld. Raym. 766. S. C. 


| 72 OODVAR D gave a warrant of attorney to con- Fer 93. Judgs 


— 


feſs a judgment, and died within a year after in —— 


time of vacation, before the eſſoin · day of the ſubſequent rant of attorney, 


term, which was Zafer term; the attorney after his death man be entered 


entered up the judgment as of the precedent term, but 1 5 vacation. 


brought not tlie roll in before the effoin-day of Eaſter precedent, tho 
term; and it was now moved to have the judgment ſet Free ce 
aſide, the warrant of 8 _ revoked by the death how? den ans 
of the party. Et per Holt C. J. iſt, By the courſe of the . 
Court a warrant of attorney to confeſs a judgment is not 

revokable, and the Court will give leave to enter up the 

judgment “, though the party does revoke it; but it is de- 1 Vent. 310. 


terminable by the party's death; but if the party dies in Far. 2. S. C. by 


the vacation, the attorney may enter up the judgment that the  nams of Dr. 


vacation as of the precedent term, and it is a judgment at caſe. Mod. 


the common law, as of the precedent term, though it be Caſes 14. 3 Salk. 


not ſo upon the ſtatute of frauds in reſpect to purchaſers, Nr 


but from the ſigning; ſo that this judgment being a judg- 

ment at common law as of Hilary term, it was a judgment 

entered when the party was alive, and therefore good with- 

out all queſtion, if the roll had been brought in before the 
eſſoin-day of Za/ter term; but that not being done, the 

queſtion will be, Whether we can now admit it to be filed ? 

By the courſe of the Court, all the rolls of Hilary term Poſt terminum 


| ought to, be. brought in before the effoin-day of Eater roll cannot be 


filed without 


term, and made part of the bundle of Hilary term; and j.,,e of the 


it is for this reaſon that what is done in the vacation is court. Far. 39. 


looked upon as an act of the term preceding; and there 


cannot be a poſt terminum roll received without leave upon 


motion, which the Court does not grant, but when it ap- [ 88 ] 


pears that nobody can be prejudiced, for it is dangerous z 
and he ſaid that practice ſhould never have his conſent to 
be allowed again; for by this means the ſtatute of frauds 
and the act for docketing of judgments will be fruſtrat- 
ed; for if the Court allow the filing of this roll in Zafter 
term as a judgment of Hilary, when it was not among 
the rolls of that term, how ſhall purchaſers avoid the 
conſequence of it, when it was neither docketed nor 
Vol.. I. e bprought 
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brought in? Upon this account the Court diſallowed the | 
OE. ot ae ht en wt 3 HEReR 2070 pa 


(a) R. ac. Ser. 882. 3 P. V. 398. Barnes 266, Vi. Str. 108 1. Vi. Rep. 


B. R. temp. Hard. 1585. 
7. Anonymous. 
5 ; Trin. 2 Ann. B. R.] 8 
Judgment ſhall AN attorney appeared, and judgment was entered againft 


not be ſet aſide his client, and he had no warrant of attorney ; and 


— 9 now the queſtion was, If the Court could ſet aſide the 


_ warranty if he be judgment? At per Cur. If the attorney be able and re- 


ſufficient. Mod. ſponſible, we will not ſet, aſide the judgment. The rea- 
Cales16- * ſon is, becauſe the judgment is regular, and the plaintiff 
| .. ought not to ſuffer, for there is no fault in him; but if 
the attorney be not reſponſible or ſuſpicious, we will ſet 
aſide the judgment; « otherwiſe the defendant has no 
remedy, and any one may be undone by that means, 


8. Parſon verſus Gill. | 
[Trin, 2 Ann. B. R. 2 Ld, Raym. 895. S. C.] 
r e 4 | AT the top of the plea-roll it was entered, that the plain- 
amended by the tiff po. Jo. ſuo J. 8. attornatum ſuum, and the memo- 
warrantof attor- randum was, that the plaintiff venit & protulit, &c. but did 


ney on the ſame | Wes a 
roll, Ante 47, Not ſay venit per attornatum ſuum, or in propria perſona ſua. 


. $0, 77. Far. Upon this there was a non ſum informatus entered, and 


125. c Mod. „ . 3 
17. 2 Salk 520. judgment pro with And error being brought in the Ex 


chequer Chamber, it was moved to amend the declaration 
by the top of the plea-roll : And it was objected, that this 
was but an entry of the clerk, and there might be no war- 
rant given or filed: But Holt C. J. held it might be amend- 
ed by the plea- roll. In C. B. the warrant of attorney is 
always filed by itſelf on a diſtinct file, but the courſe of 
this Court was always to enter them on a particular roll 
1 for that purpoſe, till C. J. Vrigh's time, and he altered 
1 the ancient courſe, and cauſed them to be entered on the 
top of the reſpective plea- rolls to which they belong, and 

it is practiſed at this day. Till a warrant of attorney is 

filed or entered, it is not a matter of record: But a man 

may appoint an attorney in court upon record; and a war- 

rant of attorney upon the plea- roll is as well and as much 

aà record as it would be upon any other roll: and it cannot 

be intended but that the plaintiff declared by attorney, the 
| et PE oo Cy Attorney 's 


bo 


7 ” 
% 
* 


\ 


. 


pro quer (a). 


Attornep and Solicitor, 4 EE 4 88 ; 


attorney's name being to the judgment-paper, viz. J. S. 


| (a) See Bl. Rep. 453. | 


9. Lamb verſus William. [91 


*. treſpaſs in C. B. verdict was for the plaintiff, and Mod. Cafes 82. 
his attorney entered a remittit damna as to part, and 7 3 8a. 
judgment for the reſt; and it was held, That the attor- f . Ab. 566. 


ney has authority by his being conſtituted attorney to re- Remitted damna 
mit damages; and that a remittitur need not be by the wl de by attor- 


plaintiff in propria perſona, as a retraxit mult. | i — 2 — 


pria perſona. 
10. Gregg's Caſe. 


E XECUT OR of an attorney brought an action for — 


fees and law- buſineſs done by his teſtator; defendant the matter. Poſt. 


moved to refer the plaintiff's demand to the Maſter; but 396. 8. C. Holt 


denied, becauſe all the buſineſs was done in another court; #7** 
otherwiſe had the buſineſs been done in this court, or 
partly in this: And beſides, the plaintiff was an execu- 
tor (3). we 12 1 


8 (3) Vide Doug. 198. 


41. Burr verſur Atwood. 
Txaſeb. 5 Ann. B. R.) 


E RR OR on an award of execution againſt bail. The Fir. 3. Wa 
record of the principal judgment was returned, and 22 — 


it was objected, That the plaintiff at the return of the in the aQion 


an alias; and that F. &. acted on as attorney throughout tha d. the xe 


the whole, and yet had no other warrant than the old againf the bail, 


one, which was given him in the original action. Et per 3 — | 


5 ſcire facius appeared 17. S. his old attorney, and prayed 28#intt the prin- 
2 


Holt C. J. Any one might ſue out or pray the /cire facias, Carth. 447. 
and therefore the old attorney might; but when the /cire 2 Salk. 603. 


Jacias is returned, then the plea commences, and a new 5 Mod. 397- 


. 4. % & Mod. 304. 
warrant of attorney ought to have been entered, which is 9 


by entering, guod querens ponit loco ſuo, Wc. For the warrant 161. Poſt. 40a, 
to appear in the principal action is no warrant to appear 503. 3 Salk. | 
in the ſcire facias againſt the bail; becauſe this is a new 423, 403, 590. 
I : 3 3 57 403, 89 
33 1 cauſe 
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cauſe and a different record. Alſo the Chief Juſtice ſaid, 

That upon this writ of erfor, the record of the judgment 
- againſt the principat ought not to have been certified. 

Judgment reverſed, _ | 5 


N. With reſpect to attornies and ſolicitors, ſee ſtat. 2 Geo. 2. cap. 23. 
—A . C 
Nota. An attorney of B. R. having by colluſion taken a turnkey of the 
King's Bench Priſon for his article-clerk, the articles were cancelled by order 


of the Court, and ordered to be kept there. 1 Burro. 291. Note to p th edit. 


— 


A Attornment. 


1. Gwam and Ward verſus Roe. 
„„ 1, © @.,.- » » 5 a 


Leſſor makes a A Makes a leaſe for years to B. reſerving rent, and 
* 


* 8 afterwards leaſes to C. rendering rent; then A. 


expires levies a . levies a fine to the conuſee and his, heirs, to the uſe 
2 wh a BY of the conuſee and his heirs; the firſt leafe expires, 
lefliete theco- the ſecond leſſee enters, and the conuſee brings debt 
nuſce is ſuffi- againſt the ſecond leſſee far. rent-arrear. Upon de- 
cient. Ante 32. murrer, it was objected on the part of the defendant, that 


And. 15. Co. Pet 
e Co. here was no attornment of the ſecond leſſee alleged, and 


Lit. 317, 314, that it ought to be in this caſe, becauſe the plaintiff came 


Tn by the common law, and not by the ſtatute of uſes, 
3 Salk. 51. S. C. gued fuit conceſſum: Alſo it was ſaid the plaintiff could 
Skin. 337... not without attornment have maintained an action againſt 
* Me the firſt leſſee; _— Curia conceſſit, but held there was a 
._. .. ... Plain difference between the firſt leſſee and the ſecond: 
At che time of the fine, the reverſion was expectant on 

A the firſt leaſe, notwithſtanding: the grant of the fecond- 

Vi. Str, 106. leaſe; for that continued only an intereſſe termini, and did 
hꝗ0t alter the reverſion, which remained entirely eapecr- 
ant on the firſt leaſe, as it was before; therefore the fine. 

| Paſſed but one reverſion, and that expectant upon one 


SEN 1 particular eſtate, and conſequently there could be but one 


attornment, viz, from the firſt leſſee, and not from the 
ſecond. Judgment pro quer . 


= 


- Attornment. 


2. Hudſon ver/us Jones. 
Mich. 5 Ann. B. R. 


N replevin the avowant made title by grant of a rever- 
fion in the /ocus in guo expectant on an eſtate for life to 
the plaintiff, unto which reverſion there was a rent inci- 
dent, ad quam guidem concęſſionem the plaintiff (being parti- 
cular tenant) did attorn: The plaintiff pleaded non conceſ- 
fit modo & forma ; and the queſtion on trial before Holt C. 
J. was, Whether the want of attornment might be given 
in evidence upon this iſſue? And being made a point for 
the reſolution of the whole Court, it was urged for the 
plaintiff, That upon mon conceſſit the operation and effect 
of the grant ĩs put in iſſue, and a deed, if it be ineffectual, 
is void: If the grantee dies before attornment, it can ne- 
ver be made good; if a ſecond grant be made, and attorn- 
ment obtained to that, the firſt grant is avoided. That 
upon non feoffavit livery mult be proved; per quad, &c. 
On the other ſide it was ſaid, That in pleading a grant 
of a reverſion, an attornment is always alleged, but not of 
a feoffment: And if a feoffment be of a manor, it is nei- 
ther neceſſary to allege a livery nor an attornment, becauſe 
it is ret integra, and the tenants are ſuppoſed to be nume- 
rous; yet if the feoffee avow on any particular tenant for 
rent, c. he muſt ſhew his attornment. Yelv. 135. Al- 


ſo in pleading a grant of a reverſion, the plaintiff muſt al- 


lege a venue for the attornment, which ſhews it was tra- 
verſable, and that which is traverſable, and not traverſed, 
is admitted. To this opinion the Court inclined; but 
held that upon riens paſſa per le fait, want of attornment 
might be given in evidence, becauſe the operation of the 
deed is put in iſſue; and livery differs, for that is the act 


of the feoffor to complete his feoffment, but this is the act 


of another, and nothing farther remains on the part of the 
grantor. | * u | 

Afterwards the Court held, That an attornment need 
not be given in evidence upon non conceſſit, though it muſt 
be pleaded ; and though it muſt be pleaded, yet it need 
not be pleaded with a venue, but ſhall be tried where the 
land lies, upon which it is ſuppoſed to be made as a ſur- 
render is. And the reaſon of their opinion was, beeauſe 
it is traverſable, and whatever is traverſable, and not tra- 


verſed, is admitted (a), and the grant is perfect as far as 


the grantor can perfect it. Vide 1 And. 220, 221. 1 Lev, 
192. Hutt. 102. 2 Co. 61. Dy. 91. & 


9 


Upon iſſue non 


conceſſit, an at- 
tornment need 
not be given in 
evidence. 


co. Lit. zog & 


3 
[ 91] 

Rep. B. R. temp. 

Hard. 116. 


Co. Lit. 303 b. 
In pleading a 
feoffment of a 
manor, it is not 
neceſſary to ſhew 
the attornment 
of the tenants. 
Lit Rep. 31. 
Whatever is tra- 
verſable, and not 
traverſed, is ad- 
mitted. 3 Mod. 
36. Lit, Rep. 


167. 8 Co. 82. b. 


1 Lev. 40. Ray 
18. 1 Dan. Abr. 
627, 628. 


Attornment 
pleadable with- 
out venue, and 
triable where the 
land lies. 2 Lev. 
174. 1 Saund. 
20, 22, 23. Cro. 
El. 410. Cro. 
Jac. 637. 


With reſpe& to attornment, ſee the ſtat. of 4 Ann. esp. 16. ſect. 9, 10. 


And 11 Geo. 2. cap. 19, ſect. 11. 5M 
(a) Vide Ld. _ 296, Str, 298, 
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1 Lill. 157. 


2 Lill, 151. 


* 5 » £-& we ; * 3 


Audita Querela. - 


1. Langſton verſus Grant. 
[Mich 3W.&M, B. Kl. 


Avudita a UD r A querela is no ſuperſedeas ; ; * there fore 
ot es. execution may be taken out, unleſs a /uper/edeas be 


ſued forth; and if the audita guerela be founded on a deed, 
1 Mod, 111. jt muſt be proved in court before a Pres | ſhall be 
_ Erunted. 


2. Clerk verſus Moor. 
[l Mich. 6 W. 3. B. R.] 


ond, $03:.C. 700K had judgment in debt againſt Sir Richard 


In audſta quere- 
la, where the 


party is in cuſ- 


| Clerk and one Beale, and Beale was faken in execu- 
tion, and was ſet at large by the plaintiff's own conſent. 


boah, ſcire facias Hereupon Sir Richard Clerk ſued an audita querela quia ti- 
Is tne-proper „er againſt Moor, praying he might alfo be diſcharged 


proceſs. Other- 


wiſe venire and from the judgment, c. He ſued out two writs of ſcire 
_ diftreſs . "oh T 'facras, =p} 


eat two mchils were returned; and he moved for a 

. ſuperſedeas, relying on 1 Leon. 142. But it was denied 
per Cur. for the procefs of ſcire facias is improper. Where 
the ſuit is quia timer, and the party at large, the proper 
proceſs is venire, and diſtreſs infinite 3 but where the 
party is in execution, there he may either have a ſcire fa- 
cias or a venire. And Co. Ent. 88. is the only ſeire facias 
on a matter in pais where the party was not in execution. 
Vide Mo. 81 1. 2 Crs. 122 1 Cro. 634. 2 Saund. 144. 


Mo. * 447: 


go Wen rden 1 
[Hill. 10 Will. 3. B. R.] 


Proceſs in audita 1 F an audita querela be founded upon a record, or the 
querela. 1 Lill. party be in cuſtody, the proceſs upon it is a. ſcire facias; 


d but if it de grounded on matter of fact, or the party not 


303. 
Ty in cyſtody, the proceſs is a venire. Meer 81 I, Trin. 


12 V. 3. B. R. held fo again. 


% a 


* 1 * 
EO 33 . 
; — . ; 1 
. F ö | | 

k | . 

» F N * 
„ » 0 * 8 5 — 

we " \ : | 7 


4. Anonymous. 
2 (P aſch. 12 Will. z. B. R.] 


W HERE the party has à matter which he might Poſt 26. 
have pleaded to the ſcire facias in his diſcharge, and honor has aig 
two nichils are returned, and judgment againſt him, the ed, the Court will 
Court will relieve him upon motion, without putting him 2 mo- 
to an audita querela'; aliter in cafe a ſcire fect be return- 2 3 


ed (a): rf Cero. Jac. 59. 5. 


22 (a) Vide Ld. Raym. 1295. Str. 1075, BI 1183. 
The indulgence now ſhewn by the of audita quere/a uſeleſs, and driven it 
courts, in granting a ſummary relief quite out of practice. But there are 
upon motion in caſes of evident op- a few caſes in which this muſt ſtill be 
preſſion, has almoſt rendered the writ the remedy, Cromp. Prac. 435. 


1 


5 Avowry. id. Replevin and Homine 
Nel d, p. S .. 


1. Foot's Caſe. 
(Paſ. 2 W. & M. B. R.! 


. SEPLEFLN for taking of his horſe in quodam * Ins ple in4- - 
vocat. the common marth ; the defendant pleaded, 1 500 
that he took it in gucdam loco vocat. the plot, ab/que hoc, 22 _ 


that he took it in pred. loco wocat. the common marſh. the defendant 


Unde petit judicium de nar. prædict. &c. Et pro retorno ha- Muſt ſuggeſt 


| | . matter f 
bendo he makes a conuzance under his maſter's command Rag bot hte 


by diſtreſs. for rent arrear; the plaintiff replied in bar of not traverſable, 
1 Vent. 127, 


the conuzance, and traverſed the ſeiſin, which the defend- * Mod. Cite 
ant alleged in his maſter; to which it was demurred. Et 132 198. Show. 


per Cur. The traverſe of the place was only in abatement, 97. Poſt 94. 
and the defendant did do right to make conuzance pro re- — — 


torno habende; for otherwiſe he could not have a return 


and damages: But the plaintiff ſhould not have traverſed vid Barnes 351. 


the matter of this — and therefore having done 
| " ſo, 


| 3 
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a diſcontinuance. 


* 
| 00 t J LP. 


1 ſo, and demurrer joined upon it, Holt Chief Juſtice held it it 


F ERR os 4 EASE as z 4 
8 \##4+ Y | 5 7 
* . 


2. 


Conne ee Bowles & al. 


2 Saund. OY 
Matter of abate- 


* EPLE V 7: N Wage ds 8 vis. 5 B. 
and C. the defendants appeared by attorney and made 


able for eren af. conuzance, and upon iſſue and trial the plaintiff was non- 


able for error af- 
ter pleading in - 
chief, Raym. 
- 198. 1 Sid. 
449. 2 Lev. 
299. 
47, 296. Carth. 
179. 8. C. 122. 
4 Mod. 7 | 
1 Show. 8, 165. 
Comb. 100. 
* Caſe; B. R. 1 
Hoh: 3 58. 


1941 


248. 48 E. 3. 10. 


Poſt hav 2 Cre. 5 1 Roll. Abr. 288. 


ſuit, and judgment for the three defendants: the plaintiff 
brought a writ of error, and aſſigned for error, that A. one 
of the defendants, was an infant, * and yet had appeared 
r Mod. by attorney. Et per Cur. The plaintiff Thall-not aſſign 
this for error; becauſe he might have pleaded this in 
abatement to the conuzance in the replevin, for the avow- 
ant or conuzant is au actor to that purpoſe. Vide 3. Med. 
1 Rolle's Ab. 781. 


1 Lev. 181. 1 Keb. 750. 


3. Butcher 2 Porter. 


Carxth 243. S. C. 

1 Show. 400. 
_— 5. t Vent. 

Where the 


R EPLEPFIN; the. defendant pleaded i in abatement 
property in a Arranger upon demurrer the Court re- 
ſolved theſe two poitits : 1ſt, That the defendant may 


— pleads plead property in- a ſtranger, either in bar or abatement. 


property, he need 
not make a ſug- 
geſtion pro ret. 
 habendo. Mod, 


2dly, 


That where a collateral matter is pleaded in abate- 
ment, the defendant ſhall not have a return without mak- 
ing an avowry ; but where the plea in abatement is to the 


| Caſes 81. 2 Cro, pu of the action, as property is, the defendant ſhall 


519. 2 Roll. 
| Rep. 64. Lill. 


ave a return without avowry; for whether the property 


Ent. 353. Mod. be in the defendant or a ſtranger, the defendant ought to 


Caſes 103» 
had no. right (a). 


(a) Though this cafe appears to We 
eſtabliſhed law, it does not ſeem found- 
ed on very accurate reaſoning. For 


| lod laintiff, being in poſſeſſion of the 


s at the time of the caption. by 


he defendant, may be conſidered as 


having a right againſt all perſons but 


the actual owner; and it has not much 


ſemblance of juſtice that 4. chould 


have a return, becauſe he had the poſſeſſion, which was il- 
1 taken from him . the e when the plaintiff 


eine upon ad which are in the poſ- 


ſeſſion of B. and juſtify: that ſeizure 


by a title in any perfect ſtranger. It 


would, if the preceding obſervations 
are juſt, be a more correct propoſition, 


that the goods were illegally taken 


from the plaintiff by the diſtreſs, than 
that they were illegally taken from the 


defendant by the replevin. 


 Avowry. 


4. Anonymous. 
[Hill. 8 Will. 3, B. R.] 


1 N replevin, the defendant pleaded, that the cattle were 
taken in auter lieu, abſque hac, &c. Et per Cur. This 
Is not enough, but the defendant muſt go on and make an 
avowry pro retorno habendo.; yet ſuch avowry is only a ſug- 
geſtion to bring him within the ſtatute of H. 8. for da- 


mages. Before that ſtatute no damages were given, and 


without ſuch a ſuggeſtion he is not within the ſtatute; but 
that being only for a particular purpoſe is not traverſable. 
Ante, pl. „ | | 25 8 : | | 


5. Week verſus Speed. 
[lich. 13 Will, 3. B. R.] 


R EPLEPTIN for taking cattle in quadam loco vocat. 
the brills, in quodam alio loco ibidem vocat. the boggs : 
The defendant avowed the taking in prædicto loco in quo, 
&9'c..quia H. was ſeiſed in fee of the locus in quo, Qc. The 
plaintiff demurred, becauſe here are two places alleged, 
and the avowant has only anſwered to the locus in quo, &c. 
which is but one of the two places. Er per Curiam, It is 
a diſcontinuance. | 


6. Pratt verſus Rutlidge. 
Trin. 13 Will. 3. B. R.] 


N replevin the defendant avowed, and the plaintiff being 


nonſuit brought a writ of ſecond deliverance; where- 


upon it was moved to ſtay the writ of inquiry of damages. 
Et per Cur. This is a /uper/edeas to the retorno habendo, but 
not to the writ of inquiry of damages, for theſe damages 
are not for the thing avowed for, but are given by the ſta- 
tute of 21 H. 8. c. 19. as a compenſation for the expence 
and trouble the avowant has undergone. Vide Pal. 403. 
Lat. 72. TGT >. | 1 I 


Where defendant 


pleads priſal in 
auter lieu, he 
muſt make ſug- 
geſtion for re- 
turn. Ante 93. 
pl. 1. Str. 507. 


in replevin. 
Poſt 179. 


3 Lev. 39, 55. 
Poſt 179, 180. 


Far. 124. Mod. 


Caſes 195. Poſt 
179. S. C. 

2 Lutw. 1218. 
N. L. 384. Holt 


561. 1 Ld. Raym. 679. 


[ 951] 


Second deliver- 
ance is a ſuper- 
ſedeas to the re- 
torno habendo, 
but not to the 
writ of inquiry, 
Godb. 185, 
Caſes B. R. 546. 
S. C. Barnes 
427. acc. Vid. 
2 Wilſ. 177. 
Bull. N. P. 58. 
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Authority, 


. _—_ 


Parker ver/us Kett. 8 

[Paſch. 13 Will. 3. B. R. 1 Ld. Raym. 638. S. C. 
It is eſſential to E FECTMENT,; upon trial, this caſe was made 
r nn for the opinion of the Court, viz. Charles Kett being 
ol his principal, ſeiſed in fee of a copyhold, demiſed it to his wife for life, 
and a covenant remainder to Charles his fon in tail, and if he died without 
or condrnen © iſſue under age, remainder 10 Elizabeth his wife in fee, 
void. 3 Salk. Mr. Keck the Maſter in Chancery was ſteward of this ma- 
+224. 8. * Holt nor by patent, ad exercendum per ſe vel deputatum. Mr. 
A4, $5. 12 Mog, Leck appointed one Clerk to be his deputy, who acted as 
466. ſuch many years, and was ſent for by Charles Kett to take a 
furrender of the lands. Clert went not himſelf, but by a 
writing under his hand and ſeal appointed A. and B. to be 
his deputies jointly and ſeverally, only to take this furren- 
der, which was done by A. accordingly, and afterwards 
preſented ; and Elizabeth Kett the defendant admitted 
thereupon, by Clerk. Et per Holt C. J. who delivered the 

opinion of the Court, | TS 

1ſt, Clerk, who was Mr. Kect's deputy, (and ſo it is of 
any other deputy, where a deputy may be appointed,) had 
full power to do any act or thing which his principal 
might have done. That is ſo eſſentially incident to a de- 
puty, that a man cannot be a deputy to do any ſingle act 
{OY or thing, nor can a deputy have leſs power than his prin- 
96] . cipal: And if his principal makes him covenant that he 
wio.ill not do any particular thing which the principal may 

do, the covenant is void and repugnant: As if the under- 
ſheriff covenant that he will not execute any proceſs for 
more than 207. without ſpecial warrant from the high- 
ſheriff; this is void, becauſe tlie under-ſ{heriff is his depu- 
ty, and the power of the deputy cannot be reſtrained to 
be leſs than that of his principal, ſave only that he cannot 
make a deputy, becauſe it implies an allignment of his 
whole power, which he cannot aſſign over. That by con- 
Bern canno* ſequence A. was as well authoriſed by Clerk's writing, 
but 8 em. given him under hand and ſeal, as if Mr. Keck himſelf had 
power another to given it; of which there could be no queſtion, it being to 


do a particular 3 
ar. Cet. El. do a particular act. 


534. * 


ob. 12. ; 


2dly, 


_ 2dly, Though A. acted in his own name, without re- 
citing his power or any relation to it, yet this taking of a 
ſurrender muſt be good; for he muſt be conſidered either 
as an attorney, or under-deputy. Suppoſe the firſt, the 
law is plain; where a man does ſuch an act as he cannot 
do, ſo as to be effectual any otherwiſe than by virtue of 
his authority, that ſhall be taken to be in execution of his 
authority : But where a man has an intereſt and authority, 
and does an act without reciting his authority, it ſhall be 
taken to be done by virtue of his intereſt. 6 Co. 17. And 
though an under-ſheriff muſt act in the name of the high- 
ſheriff, becauſe the writs are directed to the high-ſheriff, 
and for other particular reaſons ; yet any other deputy 
may act either in his own name or the name of his princi- 
pal. So is the judgment of Camb's caſe, though in argu- 
ing it is ſaid otherwiſe; and fo it is of an attorney, but it 
is more regular to act in the name of the principal. Laſt- 


Cro. El. 878. 


Moor 70, 71. 
Godb. 389. De- 
puty may act 


either in his own. 


name or that of 


his principal. . 


1 Roll. Abr. 
330. 9 Co. 76. 


ly, Suppoſing him to be an under-deputy, as if he had not 


been conſtituted to do a particular thing, but to be Cler#'s 
deputy, this had been void, and he had no realMuthority : 
E even that conſtitution would have given him the co- 
our and reputation of an authority to act as a ſteward de 
Facto. And what he does as ſuch is ſufficient among the 
tenants, for they have no power to examine his arenen; 
nor is he to render them any account of it. The caſes 
Mo. 109, 110. 1 Lev. 288. 2 Cro. 552. 2 Ro. 7. lot. 
130. are ſtronger. And ſo it is of an executor de facto, i. e. 
a tort executor. | | 
Authorities by letter of attorney are either general or 
ſpecial; thus a letter of attorney may be to ſue in omnibus 
caigſis motis & movendis, or to defend a particular ſuit, Sir 
Philip Sidney, when he went to travel, gave a letter of at- 
torney to Sir Thomas Walſingbam to act and fell all his 
lands, and all his goods and chattels; and this was held 
good : Where the authority is particular, the party muſt 
purſue it: If the act varies from it, he departs from his 
authority, and what he does is void; but that muſt be in- 
tended of a variance not in circumſtance, but of a variance 
material and ſubſtantial, as where the perſon, the thing, 
the eſtate, or the date is miſtaken ; as if a warrant of at- 
torney be to Hugh Barter, and the execution is pleaded 
to be by Hu. Bar. Vide title Variance, 73. 


AQts of a ſteward 
de facto ſuffi · 
cient amongſt 
the tenants of 
the manor. 


In the caſe of a 
particular autho- 
rity, circumſtan- 
tial variance will 
not make the at 
void. Co. Lit. 


49. b.+ 303. b. 
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1. Anonymous. 
lien. 1 win. 3. B. R.] 


Fareſly 62. On I F the plaintifF in the action ſue the bail-bond, he cannot 
3 —  " refuſe the ſame perſons to be bail to the original ac- 
4iQon, plaintiF tion; but if the plaintiff proceed againſt the ſheriff by 
here is bound to amerciaments, he is not compellable to accept thoſe per- 
— — ſons that are ſureties to the ſheriff to be bail ro his action: 
London, . Mod. So if a cauſe be removed by habeas corpus out of the Mar- 
Cabs" 12% Joalfes or any other inferior court, and the bail there offer 
5 to baifto the action, here the plaintiff is compellable to 
take them, becauſe he might but did not except to them 
below. Aliter where a cauſe comes hither out of London: 
for the ſufficiency of the bail there is at the peril of the 
elerk, and he is reſponſible to the plaintiff; ſo that the 
plaintiff had not the liberty of excepting againſt them; 
and the clerk is not reſponſible if they be deficient in this 
court, though he was in London; per Holt C. I. (a). 


(a) Vid Barnes on” >» 


2. Tilly verſus Richardſon. 

8 [Hill. 1 Ann. B. R. 2 Ld. Raym. 840. S. C.] 

Par. 120. Upon D EB T on a bond in C. B. Judgment for the plaintiff. 
e 3 Pref rror was brought in B. R. and bail put in accordin 

. E brought in B. R. and bail put i ding 
ment af. med in to the ſtatute, and judgment affirmed; thereupon error 
B. R. new bail was brought in parliament, and the clerk of the errors re- 
4 required. | fuſed to allow the writ, unleſs the party would give a new 
$0. 1 Stra. Tecopnizance; and Broderick moved it ought to be allowed 


527. without; being not requirable by the 3 Fac. 1. c. 8. Sed 
5 per Cur. > 
The firſt recognizance does not include payment of coſt 

to be aſſeſſed in the Houſe of Lords, and thoſe coſts ought 

to be paid, and therefore a new recognizance ought to be 

| given within the intent of the ſtatute : and it is not the 

[ 8 ] buſineſs of this Court to examine whether bail was put in 

9 upon the firſt writ, for the want of that does not * 


Bail in Civil Caſes. 
| + the proceſs of the writ of error, but only makes it no /#- 
6 Mod. 24. 
Rules of practice 
about putting in 
bail, and except 
ing thereto. 7 
Vide 1 Lill. 174, 
185. | 


A * 


N any action or ſuit the plaintiff muſt except within teuen 
[ da 3 bail 15 in, Li mi ES and of their pro 
of abode, or otherwiſe the hail ſhall be filed. Upon a habeas 
corpus he plaintiff hath 28 days to except againſt filing the 
bail offered, upon a_cepi corpus 20, per Clerk ſzcondary. 
Trin. 11 W. 3. B. R. In error where the plaintiff finds bail, 
the defendant hath tauempy days to except, and he need not give 
" thep eine natice that he excepis ; but he cannot take out exe- 
' cution without ſerving the plaintiff with a four-days rule to put 
in better bail. Mich. 3 Ann, B. R. And in other caſes if 


the plaintiff encepis, he muſt give the defendant notice, to ſave 
the perpetual trouble of. ſearching the Judges one ©. x 


3- Williams verſus Williams. 
[Paſch. 8 Wil. 3. B. R.) . 


A Sued B. in three actions, and he put in three bails; 
2 plaintiff recovered in them all; defendant rendered 
himſelf, and one of the bails entered an exoneratur on the 
bail- piece, the reſt did not; et per Cur. The rendering is a 
diſcharge in poſſe as to all, but not complete and actual as 
to all, till exon. entered upon all (a). 5 


| (a) Notice of the ſurrender muſt be 
given to the plaintiff 3 attorney with- 
out delay, and affidavit made thereof 
be fore the bail can be diſcharged.— 
After the notice given, and affidavit 
thereof made, [and an entry of the 
ſurrender made if in B. R. on the mar- 
ſhal's book kept in the King's Bench Of- 
ſice, ] a certificate mult be got from the 
keeper of the priſon, that the defendant 
is in his cuſtody, and the bail - piece 
from the chambers. (if the ſurrender 
was made there) properly marked; on 
producing of which, together with the 
affidavit of ſervice of the notice on 
the plaintiff 's attorney, to the maſter 
of B. R. or filazer of C. B., an exo- 


Render, when 3 
complete diſ- 

of the _ 
bail, 3 Bulſt. 
192. 1 Lill. 
187. Poſt. 101. 
pl. 14. 


neratur will be marked on the bail- 
piece; for till that done the bail con- 
tinue liable: 1 Cromp. 72. If an 
exoneratur is ordered, but by omiſſion 
of the proper officer not entered on 
the bail-piece, ſubſequent proceedings 
will be ſet aſide ; 1 Bur. 409. Where 
a bankrupt is clearly entitled to his 
diſcharge, the -Court, to avoid cir- 
cuity, order an exoneratur to be entered 
on the bail-piece without the form of 
a regular furrender ; but if a ſecond 
commiſſion is taken out againſt an un- 
certificated bankrupt, a certificate un- 
der ſuch commiſſion does not entitle 
him to be diſcharged: Martin v. 
O'Hara, Cowp. $21. | 
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4. Page verſus Price. 
£ „ (Mich. 8 Will 3. B. R. 
Bailby executors ACT I ON agaivſt an executor in an inferior court, and 
br . ite; 2 ſpecial bail put in. It was removed by habeas corpus 
67, 268. in C. B. and the Court held, he ſhould put in bail to ap- 


1 Sid. 63, 368. 


2 Keb. 205. pear to a new original within two terms, (but not after,) 
7 3 476. nor to pay the condemnation- money. In the ſame caſe it 
2 Liu. a * was held, that in debt againſt an executor. on a judgment 
Poſt 102. ſuggeſting a devaſtavit, he ſhall give bail, for there the ac - 
6 Mod. 24*- tion is in the debet & detinet. Et Trin. 11 V. 3. B. R. 


C - Jac, 350. 0% + 0 . N TY Ad S097 -4 ; 
. fuit dit per Holt C. J. That in all caſes where a cauſe comes 


37. 8. C. Holt in by habeas corpus, the defendant ſhall find ſpecial bail, 


308. ſave in the caſe of an executor; and that this they do in 
faxour and indulgence to inferior juriſdictions. | 


5. Holland verſus Serjeant. 
[Mich. 16 Will. 3. B. R.] 
e, H in cullody of ths bet of Londen upon an cer 
8. C. Conftruc- da tion was charged according to 4 and 5 V. 3. c. 21. 
a0 <#. in their cuſtody, and for want of proceeding in two terms 
after, he * was diſcharged upon common bail, according 


21. | | | 
| [ 99 * to the courſe where perſons are charged in cuſtody of the 


marſhal; for by this act the plaintiff has the ſame benefit 
as if the defendant was in cigflod. mar.; and therefore it is 

but reaſonable there ſhould be the ſame rule for the de- 

fendant. 15 WE = | 


6. Etherick verſus Cowper. _ 

| [Eill. 10 Will. z. B. R. 1 Ld. Raym. 425. S. C.] 
Flow the herif J F the ſheriff takes inſufficient bail for the defendayt's 
page e e appearance, and the plaintiff will not accept them, he 
be is liable to an action as well as to amerciaments; per Holt 


. Kcient bail, 


10 Co. 99, 100. Chief Juſtice ; ſed Trin. 2 W. 3. B. R. Gravener verſus 
= ark ag Scams, it was held, that no action lay againſt the ſheriff 
Ante 95. 1 Dan. for taking inſufficient bail; but he ſhall be amerced if he 
180, 183. pl. 29. has not the body; but if the plaintiff take an aſſignment of 
the bail-bond, though the bail be inſufficient, the Court 

will not amerce him (a). | FI 
Note. The plaintiff now takes an aſſignment of courſe, 


but the old way was firſt ro give a rule to the ſheriff to 


- bring 


(a) Fide 1 Wil. 223. Coup. 769. 


* þ x vs 8 I 9 4 F 
* 1 — 


bring in the body, before you could take an aſſignment; 
ſo at this day you ſerve the ſheriff with a rule to bring in 
the body, before you move to amerce him. Per Cur. 


ee e, 
[Mich, 10 Will. 3. B. R. Ld. Raym. 383. 8. C.] 


Merits of the 
cauſe not in 
queſtion upon 
bailing. Poſt. 

pl. 9. 


DE FENDANT ſhewed the compoſition act, and 
that the plaintiff's debt, according to the compoſition 
he had made with the reſt of his creditors, was under ten 
pounds; and that the plaintiff would be bound though a 
non- ſubſcriber: Yet the defendant was held to ſpecial 
bail, becauſe non conſtat that the plaintiff will be bound, 
for he may deny the abſconding, c. So that this would 
be to determine the merits of the cauſe, viz. that he was 
bound by the compoſition. Aliter, if the plaintiff had ſub- 


ſcribed, or had been ſummoned before a judge, and the 
matter had received a determination (a). | 


(a) When a plaintiff has once ſworn 
politively to his debt, in order to hold 
the defendant to ſpecial bail, the Court 
of King's Bench will never receive any 
affidavit whatever either to explain or 
contradi& the plaintiff's oath ; even 
- an affidavit of the plaiatiff*s confeſſion 
that the defendant owes” him nothing 


will not be received; Emer/on v. Haw- 


int, 1 Wil/; 335 la that caſe the 
plaintiff in trover againſt cuſtom- houſe 
officers for goods ſeized, ſwore they. 
were indebted, and they were obliged 
to give ſpecial bail, though the goods 


were in the king's warehouſe, and 


there was a ſuit in the Exchequer for 
condemnation, But the practice of 
the Common Pleas ſome what differs in 
this particular from the practice of the 
King's Bench, and admits of ſupple - 
mental and even contradictory affida- 
vits ; for they hold that, notwithſtand- 
ing the plaintiff makes a poſitive affi- 
davit of his debt, yet the matter of bail 
is examinable by the Court. 

aintiff made an affidavit of his debt, 


in order to hold the defendant to bail; 


but the defendant making an affidavit 
that he belie ved the whole debt would 
appear to be paid, a common appear - 


The 


ance was allowed by the Court. Barnes 

66. 1 Cromp, 44. This difference 
in the practice of the two Courts is 
ſtated by Bull. J. in Mackenzie v. 
Mackenzie, 1 T. R. 716, If a Judge 


in B K. makes an order to hold de- 


fendant to bail for an aſſault, impriſon - 
ment, and ſuch like action, where the 
defendant cannot be held to ſpecial 
bail, without an affidavit and order 
thereupon, no counter-affidavit will be 
allowed, to leſſen the bail ordered by 
him. 1 BI, Rep. 192. In Kirk v. 
Strickland, B R. Doug. 449- the plain- 

tiff ſwore the defendant was indebted 
unto him in 50 . (which was the pe- 
nalty of a bond for indemnifying a pa- 
riſh againſt a baſtard). The defend- 
ant ſwore that only 3 J. was due. The 
Court at firſt ſeemed to think they 


could not relieve the defendant upon 


ſummary application, it having been 
an uniform rule not to go into the 
merits, upon ſuch a motion, but to take 
the matter as it ſtood upon the affida- 
vit to hold to bail; but at laſt they 
granted the rule, declaring that they 
were perſuaded the plaintiff would not 
venture to ſhew cauſe againſt it. Via. 
Str. 1233. | 
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Merits of a cauſe 
not in queſtion 
Ante pl. 7. 
Vide Doug. 449. 


Bail in + action 


for money won 
at play. In an 
action by the 
loſer at gaming, 
ſpecjal bail ſhall 
be given.. 

2 Stran. 1079. 


Andrews 70. 


upon the Stat. 


9 Ann, cap- 14 


1 Sid, &: Kar 


In debt upon a 


out prejudice; ſo if 


Bolt in Evi Eats, 


K . Ormond * . "od 
[Trin. 10 will 3- B. oy 


1 N an {out uo a lend. bond, common bai ſhall 
1 BM. + 44 . | 


„ 


N * 


9. Anonymous. 
[Hill 11 Wil. 3. B. R.] 


T H E merits of a cauſe ſhall not be tried i in a motion 
for bail. In an action of debt upon a bond, the de- 


fendant ſays it was per durgſi, that will not excuſe him 


from ſpecial bail, for the Court will not determine the 

merits upon ſuch a 1 nor put a ſlur upon the plain- 

tiff's cauſe, which e t to come down fairly to trial — 4 
e 


wi it was uſurious. Per Halt 
Chief Juſtice. 


10. Anonymous. 
* 11 le ge B. R.] 


I N an n ation for money won at play, Gould and Turton 

were for denying ſpecial bail; for ſince the plaintiff 
played upon tick, they would not help his ſecurity, and 
they were for making it a rule of Court. Holt Chief Juſ- 
tice contra + That the practice has been otherwiſe; and 
the contract if under 100 J. is lawful, and the plaintiff | 


ventured his money againſt it, That they could not ſo far 


diſcountenance what the law allowed, and to ſay they 
were not to better his ſecurity ſince he played upon tick, 
would as well prove that there ſhould be no bail in an inde- 
bitatus aſſumpſit, Ws. The rule for 2 bail ſtood. 


* F 
Hill. 11 Will. 3. B. R.] 


a] N debt upon a bond to perform covenants, no bail ſhalt 
be given, but with reſpect to the breaches and the da- 


9 WII mage done thereby; ; but the meaſure of that ſhall be taken 
97. 1 Lev. 250, from the plaintiff's oath 640. | 70 


300. 2 Roll. Rep. 53. Noy 8. 


(a) 25 Bi 10g. 


=» 2% 2 
. | . % 


Vail in Civil Caſes, 


132. Anonymous. 
VVV 


T HERE was a queſtion if bail be put in in one term, 
and new bail is added the next term after, if this ſhould 
he a bail as of the firſt term, or only of the term when 
added ? The clerks differed, but the Court was of opinion, 
it was only ball of that term when the additional bail was 
put in; for they ſaid it was not bail till completed and 
accepted, and making the additional bail to be bail of the 
firſt term, might do wrong to a third perſon, who might 
be a purchaſer after the firſt, and before the additional 
bail was put in. Per Gur". 35 


13. Anonymous. N 
(Hl, 11 Will. 3. B. R.] 


PON non gſt inventus returned on the capias againſt 
the principal, the bail's recognizance is forfeited in 
ſtrictueſs of law; but by the courſe of the court, if the 
principal be rendered before the return of alias ſcire facias 
againſt the bail, the Coutt will ſtay proceedings. But in- 
ſtead of a./cire facias againſt bail, the plaintiff brought debt 
upon the recognizance, and the bail pleaded a render be- 
fore the return of the /atitat, i. e. a latitat actually ſued 
out and entered. Et per Cur, Though this cannot be 
pleaded, yet the plaintiff ſhall not by this new courſe pre- 
vent the grace of the court; we will allow a fender in this 


caſe of an action of debt, as well as a ſ[cire facias, and that 


at any time before the return of the /atitat, and perliaps 
may enlarge the time; the Court denied the caſe in 
3 Keble, Miles and Bateman. Vide Ray. 14. But in re- 
gard there had been pleadings in this eaſe, the defendant 


was ordered to pay coſts (a. 8 


Where additional 
bail is put in, the 
whole entry ſhall 
be of that terni, 


| [ i0t 1 


Render before 
retorn of the la- 
titat not plead- 
able to an action 
on 4 tecogni- 
zance of bail. 


Mod. Cafes 132. 
2 Roll. Rep. 
367. Moor 850, 


3 Keb. 70, 

734, 739. Cro. 
ac. 109. 

2 Browol. 76. 

Cro. El. 738. 

2 Dan. 498. 

pl. 8. 


(a) Bail ſued in debt on recogni- 
rzahce in B. R. have eight days after 
the return of proceſs to ſurrender de- 
fendant ; and if there be but four days 
in the term after the return of the 
writ, he ſhall have four days in the 
term following; Milner v. Pet, 1 Ld. 
Raym. 721. Tr. 1 Am. In C. B on 
or before the return of proceſs, Mic. 
1654, and where the bail moved to 
ſtay proceedings againſt them in an ac- 


tion on the recognizance, the writ not 
four days before 


having been ſerved 
Vor. 1. 


the return, the Court on ſhewing cauſe 


made the rule abſolute; Barnes 62. 
1 Cromp. 70. If the proceedings be 
by /ci. fa. the render may be before 
or on the appearance: day of the return 
of the firſt Aci. n. ſitting the Court if 
that be returned /cire ſeci; in the caſe 
of two tithils returned before or on the 
appearance-day of the ſecondz Deriſſy 
v. Deland, Barnes 82. ; but not later, 
1 Rell. 334. 1 Cromp. 70, 2 Cromp. 
88. Bail in action by original have 


2 the guarze die piſt ¶ ſidente curia,) to 


ſurrender | 


” 


C. B againſt an attorney of 


PF: 233. 1 Lill. 187. 


furrender principal in B. R. as in 
C.B.; A proceedings on 


fei. fa. ſhall be ſtayed, Bailey v. 
Smeatbhman, 4 Bur. 213 a 


If an ac- 
tion on recognizance 1s 2 
and plaintiff diſcontinues the aQtion 


"becauſe. he had ſued the attorney in a 


wrong court, the attorney ſurrenders 


his principal, and then bill. is filed. 
in B. R., the render is „ Hoare 


v. Mingay, Str. gig. In a caſe in 
the Exchequer, decided when the 
editor was preſent, E. 22 G. 3. the 

chequer 


plaintiff had ſued in the Ex 


the bail in C. B. before the end of 
four days from the return of ca /a. ; 


which would be irregular in C. B., 
and the principal was ſurrendered. in 
C. B. before the bail by the practice 


of that eourt would be liable. It 


was ruled that the plaintiff could not, 


14. Lyell verſus Manucapt. Galletly. 
rs T̃xxIa. 12 Will 3. B. R.) | 


* 
- 


10¹ Bail in Civil Caſes, 


by ſuing in a different court, alter 


the reſponſibility; and the proceed- 
ings were ſet aſide with coſts, 
en, B. doubted whether the action on 
a recognizance ought not to be in the 
ſame court as the original ſuit, as in 
actions on bail bonds. Laue: for the 
plaintiff, Nou, for the. bail. If the 
principal is alive at the .return of the 
ca. fa. the bail are not diſcharged by 
his dying at any time after, Cro. Car. 
165. 2 £4. Raym. 1452. 2 Str. 717. 
Barnes 106. 2 Will. 67. 2 Cromp. 
88. If the plaintiff, on the return of 
non oft invent, ſues the bail and deli- 
vers a declaration de. bene efe, the bail 
muſt, in order to ſtay proceedings, pay 
coſts in that action, as well as debt and 
coſts in the other, which they had ten- 
dered within the time allowed to ſur- 
render their principal. 5 T. R. 363. 


— 


Ante 93, 98. i 2 Has a jud ment obtained againſt him, and he ren- 


Cro, El. 618, 
1 Roll. Abr. 


ders himſelf before the return of the capias, ® but 
neyer gives the plaintiff notice of his render, nor gets 


2 Qught to give the bail-piece diſcharged ; the plaintiff proceeds to judg- 


Far. 983. Vide 
Mod. Caſ. 238. 


their audita querela. 


two days notice. ment againſt the bail upon a ſcire facias ; and the Court 
would not relieve them upon motion, becauſe no exoneratur 
was entered, and a ſcire facias returned; but put them to 


15. Lumley verſus Quarry. 
[Paſ. 1 Ann. B. R. 2 Ld. Raym, 767. 8. C.] 


F ar. 9. Upon 
removal by ha- 


AN action was brought againſt the defendant for a ſhip 
and cargo; and the queſtion was, Whether the de- 


beas corpus, the fendant ſhould be diſcharged upon common bail? It was 
mine into the Alleged for the plaintiff, that the cauſe came in from Lon- 
cauſe of action. don by habeas corpus, and therefore they ought to have ſpe- 


_ 4 — — cial bail of courſe. But Holt C. J. held, that the Court 


S. C. x Ley. here could examine into the cauſe of action upon a habeas 


268. Vide St. corpus, and took this diverſity, that if the cauſe of action 


19 C. 3. c. 70. ore ſuch as required bail, though it were under the value 


of 10 J. they would hold the defendant to bail: but if the 
action was vexatious, or ſuch as required no bail, as an 


10 0 àction 


i 


Ball in Civil Caſes. 
action againſt an executor, they would diſcharge him upon 
common bail. Upon which it was urged for the defend- 
ant, that what he did with relation to this ſhip and cargo, 
Was as Judge of the Admiralty in the V udien there- 


4 101 


fore no reaſon why he ſhould be held to bail. On the | [ 1 | 


other fide it appeared, that the defendant had the ſhip and 

cargo in his own cuſtody, which was intermeddling fur- 

ther than the duty of his office warranted; and for this rea- 

ſon he was held tg bail; but otherwiſe not. 
In a like caſe, vis. an action removed by habeas corpus, Mod. Caſes 242. 
the Court held there muſt be bail here; for elſe the de- F 9. Ante 98. 
fendant by his own act puts the plaintiff in a worſe con- 

dition than he was below; but they could confider the 

quantum of the fum in which the bail ought to be taken, 

If the action appeared to them to be vexatious. Mid. 


(a) Vid 2 Bl, Rep. 192, 


16. Genbaldo ver/zs Cognoni. 
(Mich. 3 Ann. B. R.] 


PLAINTIFF brought an action of treſpaſs, aſſault, In B. R. ir the 
and battery by bill of Middleſex, with an ar etiam for _—— 
40 J. and recovered 100/. and the Court held, the bail in the ac etiam: 
is the meaſure and ground of his os roy Then the 98 866 N 
queſtion aroſe, Whether he ſhould be liable for 40 ll ? and by name of Ga- 
Holt Chief Juſtice held he was not liable at all; for his re- 7ibaldo. verſ. 


ſhould not be liable for more than the ac etiam ; for that 2 not 


cannot be, he is bound to nothing. And Clark the ſes 1 Sid. 183. 258. 
condary affirmed, there was a rule of Court, that where 425+ 1 Vent. 

the plaintiff recovers a' greater ſum than is laid in the“ — 

action, the bail ſhall not be chargeable in % afime. 

Another queſtion aroſe,, Whether here was any bail ? For 

there cannot be bail without a writ, and here the writ 

was returnable of Michaelmar term, whereas the bail was 

of a term precedent : Et fic pendet (5), 


0, . | Is 1 | „ Cagnoni. x Mod. 
cognizance is to anſwer the condemnation ; and ſince that 8% Keb. 352. 


(3) In Martin v. Mone, 2 Ser. 922. 


it was ruled that the bail ſnould be 
liable to the amount mentioned in the 
ac etiam, and no more. In TFack/on 
v. Hasel, Doug. 330. it was held that 
they ſhould only be liable to the a- 
mount of the debt ſworn to, and coſts. 
But the bail to the ſheriff are liable to 
the extent of the penalty in the bail- 


bond; Mitchel v. Gibbons, H. Bl. 96. 
The ſheriff, on an attachment for not 
bringing in the body, is liable to the 
whole debt and coſts ; Fowwlis v. Mac- 


intoſb, H. Bl. 233. In aſſault to da- 


mage of 500/. bail bound jointly and 


ſeverally for 140 J., verdict for 300 J.; 


ach bail ſhall pay 140/, Cen. Dig. 


K 2 8 


he 


rere 
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of proſecution. 


| the” term or day | | (a) R. 1 Vent. 346. Sho. 190. 


| Bail in Criminal Caſes. | 


1. Fitz-Patrick's Caſe. 

| [Trin. 7 Will, 3. B. R.] 
Bail for default | . TZ-PATRICK was committed to Newgate the 
Privy Council, for aiding Colonel Dorrington to eſcape 
— * — out of the Tower, where he was committed for en 
Stile 418. Lot. ſon; and, being brought here by habeas corpus, was bailed ; 


222%%/yGſ becauſe though the commitment was for high treaſon, yet 


there was no proſecution, and a ſeſhons was paſt. 


2. The King verſus Keat. 
[Mich, 8 Will, z. B. R.) 


| Convidt of man- N R. Keat was indicted of | murder, and alfo for ſtab- | 


Nlaughter not LVL bing, and the jury found him guilty of manſlaughter ; 
pms 10 "oo and as to the reſt found a ſpecial a” and Sir Bar- 


Ante 61. 4 Inſt. zhoſomezw Shower moved he might be bailed; but it was 


278. 3 Bull. denied, for he is found expreſsly to be guilty of man- 


Net 288. Cates faughter, and in that caſe bail is never allowed till clergy 


B. N. 103. 118. had 
S. . p 


3. Liſle's Cafe. 
[Mich. 8 Will. 3. B. R.) 


Ante 614 FT. S LE, who was indicted of murder, and found 


| guilty of manſlaughter, was bailed before clergy had, 
Vide Appeal, Caſe 3. ; | 


4. Lord Ayleſbury's Caſe. 
(Hil s Will 3. B. R. 


a H. NN E committed for treaſon or felony ought to enter 


ought to enter his prayer the firſt week of the term or day of the ſeſ- 
en ſions next after his commitment, or he ſhall not have the 
24, to be wied benefit of the habeas corpus act (a); but if an act of par- 
the firſt week of | ee e SET , 


liament 


Bail in Criminal Caſes. 


t 103 


kament be made which takes away the power of bailing of ſellons after 


for a time, he need not then enter his prayer, for that is 
thereby diſpenſed with: but then he onght to enter it the 
firſt week of the term or day of the ſeſſions after the ex- Holt 34. 
piration of that act of parliament; and for want thereof, 
corpus act was denied; but be-. 


the benefit of the habeas 


commitment. 
Comb. 421. S. C. 
Caſes B. R. 11 7 


[ 104 ] 


ON, 222. 


_ cauſe the defendant had been long in priſon, and his trial Sti. 478. Lut. 
had been delayed, and affidavit was made that his life was 3 Andreus65. 


in danger, the Court bailed him. 


- 


F. Lord Mokun's Caſe. 


(Mich. 9 Will. 3. B. R.] 


F a man be found guilty of murder by the coroner's in- H- found guilty 
] queſt, we ſometimes bail him, becauſe the coroner dee by the 


coroner's in- 


erg we upon depoſitions taken in writing which we may queſt, bailable; 
00 


k into. Otherwiſe, if a man be found guilty of mur- 3 


otherwiſe if in- 
icted. 1 Bulſt. 


der by a grand jury; becauſe the court cannot take notice g,, 4 Bult. 113. 
of their evidence, which they by their oath are bound to 1 Roll. Rep... 


conceal. 


42 Rex v. Arton, 2 Str. 831. The 
| ndant, as keeper of a priſon, had 
been tried, and acquitted on full evi- 
- dence and to general ſatisfaction on 
four inditments for murder charged 
to be committed by confining priſoners 
in an improper place. He was com- 


mitted by a juſtice of peace to anſwer 


Et per Cur. There is no difference between 
| peers and commoners as to bail (a). | Y 


268, 1 Sid. 216. 
Holt 84. 


a fifth charge, and moved to be ad- 
mitted to bail on producing copies of 
the informations, and affidavits of the 
former trials, and of the identical na- 
ture of the offences ; but the Court 
refuſed to look into the informations, 
or to admit the defendant to bail. 


| 6. Marriot's Caſes 
(Mich. g Will. 3. B. R.] 
M4 RRIOT was committed for forging indorſe- Bal in miſde- 


& ments upon Exchequer-bills; and upon a habeas meanor. 
| Forpus was bailed z becauſe the crime was only a great 


* 


miſdemeanor ; for though the forging the bills 


et forging the indorſement is not, 
3. cap. 20. 85 


&3- 


felony, 
t is felony per 8 & 9 
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Poſt. 176, Tol- 
: ler's caſe. 8. C. 
One indifted of 

murder ought 

not to be bailed 

upon affidavits of 

evidence. 

2 JON. 222. 

Stil. 116. 

x Bulſt. 85. 

Holt 153. 


or the proſecutor on 


[rz - 


H. taken on er- 
22 
iendo, bail- 
Ade uhik the re- 
turn of che ha · 
beds corpus is 
under the conſi- 
deration of the 
court. 1 Bulft. 
122. Far, 16, 
39. Poſt, 294, 
134 672. 1 Cro. 
$07, $52» 558. 
atch. 174. 
Cro. Jac. 29, 
67. 1 Roll. Rep. 
132, 384. 1 Sid. 
286. 2 Roll. 
Abr. 113. Helt 
$8.5. C. 


Ball in Criminal Caſes. 
57. Anonymous. 
„ [I. „ N p 
IJ S,. being committed upon an indictment for murder, 
7. moved to be bailed, and this within leſs than three 
weeks of the ſeſſions ; Rokgfby and Turton were for bail- 
ing him; becauſe the evidence upon the affidavits read, 
did not ſeem ta them ſufficient to prove him guilty. Holt 
C.] and Gould contra, The evidence does affect bim, 
and that is enough. The allowing the favour of bail may 
diſcourage the proſecution z therefore it is not fit the 
Court ſhould declare their opinion of the evidence before- 
hand-; for it muſt prejudice the priſoner on the one fide, 
> pred 


K-44 
* 


8. Rex verſus Daviſon. 
Tun. 12 Will. 3. B. R. 1 Ld. Rm. 603. S. C. 
[JP ON 2 habeas corpiut to bring up the body of one 


' Daviſon a Quaker, the cauſe returned was a writ of 


extommunicato capiendo, which recited a figmificavit of an 
excommunication for teaching ſchpol without a licence; 


and the Court doubting whether this was an offence, de- 
fired to hear counſel upon it; and then Mr. Northey 
moved he might be bailed in the mean time; and cited 
ſeveral authorities that a man might be bailed, while the 
legality of the return is under the conſideration of the 
Court. YVaugh. 157. Lat. 174. 1 Cre. 552, 557. And alfo 
Prices caſe, Mich. 29 Car. 2. B. R. who was taken upon 
an excommunicato capiendo, and brought up by habeas corpus 
and bailed, while the return was under conſideration ; and 
in that caſe the Court being againſt Price upon the return, 
his counſel inſiſted that he could not be committed again, 


and thought they had got an advantage that way, but 


notwithſtanding that he was recommitted. He cited alſo 
Clerk's caſe, who was committed by the vintners company, 


and bailed by Holt C. J. at his chamber. Upon theſe au- 


thorities the defendant was bailed, and the entry was, tra- 
ditur in ballium & interim Curia adviſare vult ; and the con- 
dition of the recognizance was to appear the firſt day of 
the term, and from day to day; and if the Court ſhould 
7 8 the return good, to render his body to priſon. 
The Chief Juſtice ſaid they bailed men in execution upon 
an audita guerela, and by the petition of right muſt bail or 
remand men in convenient time. 'The ſame rule was made 
this term in Reynold's caſe, (who was committed by the 

| | | Court 


under confideration. 


rag 7 
\ 6 


Bail in Criminal Caſes. 


- Court of Aldermen, for afliting.to marry a city-erphan,) 
while the Court conkidered the return. 2 : | 


9. Anonymous. 
| [Trin, l Ann. B. KR 1 


| T on the indictment, and likewiſe in a civil action then 
pending againſt him in C. B. rendered himſelf in dif- 
charge of his bail in the civil action to the Fleet, and from 
thence by habeas corpus he moved himſelf to the King's 
Bench and eſcaped. His bail to the indictment moved 
that their recognizance might not be eſtreated, pretend- 


HE defendant in an indictment in B. R. being bailed 


105 


Render in diſ- 

e of bail in 
an action, will 
not diſcharge the 
bail on an indict» 
ment. 


ing he was taken out of their cuſtody by his commitment 
to the marſhal ; /ed non allacatur, for they muſt take care 


of him there, and they might have had him committed in 
diſcharge of them, matione Broderick and Raymond. 


” 
dx" 4 


10. Dr. Watſon's Cafe. 
| [Mich. 1 Ann. B. R.] 


D Watſon, late biſhop of St. David's, was taken on 
Az an excom. capiendo, and brought into B. R. by habeas 
corpus, and pleaded to the writ, that he was a Lord of 
Parliament, and moved to be bailed, while the retorn was 
And Powell ſaid, Though it had 

been done, it was in their diſcretion, and was contrary to 
the ſtatute of Wiftminfler ; and he did not think it diſere- 
tion upon ſuch a plea, which every body knew to be falſe, 
he being deprived by commiſſioners of delegates, of which 
Powell was one on the appeal. Holt 222 and 
that though they could not take judicial notice of the frail- 
ty of his plea, yet it ſhould lead their diſcretion z and he 

was not bailed, r 


11. Domina Regina verſus Layton. 
| [Paſch, 4 Ann. B. R.] 


2 Tro N and others were committed by the Lord 

Mayor of London, upon his view, for a forcible de- 

tainer, and fined 100 J. and committed in execution, and 

the record of the conviction was removed by certiorari, and 

the defendant brought a writ of error coram nobis, and aſ- 

ſigned error in perſon ; and _ it was moved, they * 
ü | 4 


75 N 


Bailing during 
adviſement is 

difcretionary, 

and the court 

will refuſe it if- 
defendant pleads 
a falſe ple. 
Mod. Caſes, &c. 
160. Poſt. 294. 
8. C. 3 D. 293. 
p. 4. Far. 56, 
117. Carth. 
484. 3 Salk: 90. 
5 Mod. 433. 

Holt of Ld. 


Ray m. 790. 


Upon error of a 
conviction for a 
forcible detainer, 
defendant refuſed 
to be bailed, 

1 Sid. 286. 

2 Keb. 42. The 
King and Whita- 
more. Poſt. 353, 
4500 
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=]. "Bailiff, 


Fo 3 
be 
* oy 
* S ) 
S , 


* 


be bailed, "Vide 1 Cre. 557.  Keb. 43. Sid. 320. 2 Keb. 
173. Broderick contra urged, That in error to reverſe an 
outlawry the Court will take bail, but not to reverſe a judg- 
ment in an indictment: At laſt the Court refuſed to bail 
him, being in execution for a fine, and having committed 
a very notorious breach of the peace in the heart of the 

city, though a long vacation was coming oon. 


Ma, Perſons committed for felony are entitled to be bailed after a trial is 
loſt, eſpecially if it be doubtful whether they are guilty, The King againſt 
— WE. ann ERR RE 
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Po $09 
* 1 


— 1 


— 
oa 


[197] 0 2 Bailiſt. 


- * 


1. Trevilian verſus Pyne. 


In 28 for RE PLEVIN ; defendant makes conuſance as bailiff 


taking goods or to J. S. Plaintiff pleads that he took them de injuria 


endes ase Jus propria, abſque hoc, that he was bailiff to J. S. To 


cConuſance, tra- this it was demurred: And after argument, the traverſe 


— — com- was held to be well taken; and a difference obſerved be- 
Sent * in tween an action of treſpaſs guare clauſum fregit, and an ac- 
clauſum fretzit. tion of treſpaſs for taking cattle or replevin. In the firſt 
Wk 2.34 caſe, if the defendant juſtifies an entry to the cloſe by com- 
Se. Kelw. — mand, or as bailiff to one in whom he alleges the freehold 
Carth. 74. Rep. to be, the plaintiff ſhall not in his replication traverſe the 
A. XII. S. & command; becauſe it would admit the truth of the reſt of 
| the plea, viz. That the freehold was in J. S. and not in 

the plaintiff, which would be ſufficient to bar his action, 
whether the defendant was impowered by J. S. to enter, 
or not impowered; for it is not material that the defend- 
ant has done a wrong to a ſtranger, if it be none to the 
plaintiff; But in the other two caſes, if the defendant juſ- 
lifes taking my cattle as bailiff to J. S. in whom he lays 
a title to take them, as for diſtreſs, or other cauſe, there 
| it may be material to traverſe the command or authority; 
N for though J. S. had right to take the cattle, yet a ſtranger, 
21. Who had no authority from him, will be liable; ſo that 
Rus ff both parts of the defendant's plea in this caſe muſt be true, 
and therefore an anſwer to any part is ſufficient; ſo in 

treſpaſs for taking goods. Aliter in treſpaſs guare clauſuni 

Fregit. Vide 1 Leon. 50. 2 Lean. 169, 216. Yelv. 148. 

3 Lev. 20. contra. 1 Ro. Rep. 46. Cro. El. 14. | 


* a 


| [Mich. 1 Ann, B. k.) 


229 for taking his tankard; defendant 
2 = pleaded, that at a court · leet at Weſtminſter præſentatum 
fuit, That the plaintiff in a cellar within the leet did melt 
tallow, ad commune nocumentum, Oc. for which he was 
amerced 5 5. by the jurors, unde habuit notitiam, and for 
that being requeſted he did not pay, the defendant as bai- 
liff to the Dean and Chapter, e per corum mandat, diſ- 
trained. Et per Cur. iſt, It is ſufficient to plead præſen- 
 Zatym fuit without averring in fact that he did melt, &c. 
for non refert as to him whether the offence was done or 
not, ſince there was a preſentment ; And the Court took 
2 difference between a replevin and treſpaſs ; in the firſt, 
the bailiff is an actor, and is to recover, which ſhall be 
upon the merits; but in treſpaſs, as in this caſe, the bai- 
liff is only to excuſe the wrong. Vide 3 Cro. 885. 27 H.8. 
8. 3 Leon. 14. GE a IN 
But ſecondly, This plea is naught, becauſe the defend- 
ant juſtifying as bailiff, ought a ſet out ſome eſtreat 
of the Court, or warrant from the ſteward, and to have 
juſtified under that. Vide Mo. 573, 607, 847. 3 Cro. 
698, 748, | | b 


In oat 
as bailiff to a 
court-leet, for 
levying an a- 
mercement, ſome 
eſtreat of the 
court or warrant 
of the ſteward 
muſt be ſhewn. 
Show. 61. 

3 Mod. 137. 
Carth. 73. Skin. 


587. 
*[ 108] 


1 Lill. 159. 


3 


Bankrupts. Vi. St. 5 G. 2. C. 30. 


To Cary verſus Criſp. * 
[Paſ, 1 Will. & Mar. B. R.] 


N an indebitatus afſumpfit ; the defendant pleaded that 
1 the plaintiff became bankrupt, and commiſhon was 
taken out, and ſo all his goods, c. belonged to the com- 
miſſioners, c. The plaintiff demurred and had judg- 
ment; for till an aſſignment the property of the goods is 
not transferred out of the bankrupt (a). Vide ſtatute 


9 Fac, To Co 15. $ 13. 
(a) D. ac. Str. 981. 


Property not 
transferred out 
of the bankrupt 
til aſſignment, 
Poſt. 111. Vide 
1 Lill. 400. 


1 Burrow 31, 32. 


\ 


1086 


* 


bankrupt after 
an act of bank 
ruptey commit - 
ted, cannot de- 


feat the intereſt 
the creditors 


have acquired 


hiseſtate. 1 Ley. 
28. 1 Vent. 193. 
1 2 


Lev. 50. 


: [ 109] 


2. Paite & al. bene Teap & al. 
beim. W. æ M. C. 5) 


PON an Engliſh bill in the —_—_— Barons 
prayed the opinion of the Judges of C. B. The caſe 


” 


was, H. becomes bankrupt, and long after was onthwed. 


The king made a Jeafe of the profits of his lands, and alf6 
a grant of his chattels: Afterwards à c6tnniiffion of bank- 


in Tuptcy was taken out; and the queſtion was, Whether or 


how far this outlawry, leaſe, and grant ſhould prejudice 
the creditors of the 8 F i | | 2 
And firſt, it was taken for cettain, That where a per- 
fon is indebted to the king, and alſo to a ſubject, the king 
ſhall have preference in payment. 2dly, That no ſubſe- 
quent act of the bankrupt can defeat the intereſt his cre- 
itors have by his bankruptcy in his eſtate. 3dly, That 
the king hath by common ow ſuch a power to require his 


ſubjects to anſwer all demands of law and juſtice, that not 


' . appearing upon proceſs is ſuch a contempt of law, that the 


perſon guilty is put out of the law, forfeits his goods and 
chattels, 11 H. 6. 17. his leaſes for years, 9 H. 6. 21. and 


his truft in ſuch leaſes, 2 Ro. 807. Hob. 214. and the 


3 Vent, 193. 
2 Lev. 49. 

I _=_ 203. 
2 Sid. 176. 

1 Lev. 33. 


2 Lev. 49. 


Lying in prifon 
upon arreſt is an 
act of bankrupt 
cy- Otherwiſe 


if h- put in bail. 
Vide infra, pl.7. 


contra. 1 Lill. 
204. Raym. 


479. 3 Lev. 58. 


1 Vent. 370, 


371. 1 Bur- 


row 429. 


fTrm. 2 W. & 


Far, 
139. Skin. 270. lies in priſon, not w 
2 7. R. 141. 


profits of his lands of freehold, 9 H. 6. 20. 21 H. 5. 7. 
Reſolved therefore, iſt, That the creditors are not hurt 
by the outlawry; for that was his own act and by his own 
default, and the voluntary permitting himſelf to be out- 
lawed, ſhall not prejudice them, 2 Sid. 115. a2dly, That 
the aſſignee of the king's leaſe having paid 37 J. for it, is a 
purchaſer within the 21 Fac. 1. c. 19. not to be impeached 
by the commiſſion ſued out five years after the bankruptcy. 


3. Cane verſus Coleman. 


M. in Cam. Scacc. Intr. in B. R. Mich. 
1 Jac, 2. Rot. 166 | 


JN DEBITAT Us, for money had and received to 

his uſe; on a ſpecial verdi the caſe was, H. being a 
filk-man owed B. 100 J. and to C. 504.; B. arreſts him 
for the 100 J. in the ſneriff's court, and had bail. After 
that, viz. within a month, H. pays off C. and after that 
rendered himſelf in diſcharge of his bail in B. 's action. 
And note, 21 Jac. 1. c. 19. ſays, He ball be a bankru t from 
the time of the firft arreſt. Et per Cur. That is and muſt 
be taken from the time of the firſt arreſt, upon which he 
here he puts in ſufficient bail, for that 


might be infinitely. prejudicial and miſchievous, and no 
| | | m2n 


ay Bankrupts. | 169 


man could ever fafely pay or receive from a tradeſman. 
| Adjudged in B. R. and ed in error in Cam. Scacc. (a). 


| (a) This point is recognized in Cooke's Bank. Law, cont, to Smith and 
Stracy, oft. TY 5 1 : | © 


5 6 4. Newton verſus Trigg. 


x AV. iwokeeper being alſo part-owner of a ſhip, and hav- gpop, 96, 8. Cc. 
A ing 514. ſtock in the ſhip, abſconded: . 268, 3 Lev. 
Held, as to the ſhare of the ſhip that was nothing; for that 329- ,Comb- 

it is not a ſtock in potentia to trade with, that will make a not within he 
bankrupt; but there muſt be a trading therewith in facto. ſtatutes about 
And he held that an innkeeper could not be a bankrupt, n bio, 
for he is not like a trader; he muſt receive all comers, and 1 8d. 477. 
feed them and lodge them, taking a reaſonable rate; which 2 Roll. Abr. 84. 
if he do not, he is indictable. Holt C. J. concurred, and —— * 


that he is not taken notice * of in law, as a trader, but as 585. Cro. Car. 


ty; and he buys meat and drink, not for ſale or trading, 326, 329. 

but for accommodation, And an innkeeper cannot make * [1 I o] 

a contract ad libitum, nor does he buy or ſell at large, but ,, - ang fl 
to gueſt only. And the Chief Juſtice held, that where- 3 2 par- 

ever a man buys and ſells under a particular reſtraint and ticular reſtraint 
limitation, he is not a ſeller within the ſtatute, as a com- !* not within the 
miſſioner of the navy, and ſo of a farmer. Vide Shoxer's 
Reports, 3 Mod. 326. ee es PETR 

. Vide Buſcall v. Hogg, 3 Wilſon an inkeeper ſelling liquors out of the 

146. Paiman v. Vaughan, 1 T. R. houſe to any perſon who applies, for 
72. Ceofe's Bankrupt Law 69, 70 the ſake of profit, is a trader within 
n the laſt caſe it was eſtabliſhed that the bankrupt law, 5s 


5. Bird verſus Sedgwick. 
[Paſ. 5 W. & M. B. R.] 


Gentleman of the Temple went from hence to Liſbon, An Englith ſub- 
zeR trading from 


vbere he turned factor, and traded to England, and Frente | 


broke. Blenco argued that the ſtatutes about bankrupts do ther, may be a 
not extend to perſons out of the realm: the ſubject of bankrupt. 
them is caſes of arreſts, outlawries, and departing out of RY 375- 
the realm; and the 21 Fac. 1. which extends to aliens, is 1 
only aliens reſident here; yet the Court held him a bank- 

rupt, by reaſon of his trading hither and back again | 

| | whic 


181. Innkeeper : 
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which 
bar (a). 


þ (a) The following caſes, which are 
collected in Mr. Cooke's Bankrupt 


Law, 85 to go, contain the whole 


doctrine upon this ſubjet.—Dodfwo,vh 


v. Anderſon, Raym. 375. 2 Jon. 141. 
2 Fern. 162, — A. who lived in Hre- 
land, but often came to Exgland and 
bought goods, which he ſold in Fre- 
land, and at one time fold goods in 
England, and at another in Ireland to 
be delivered in England, was held a 
trader within the bankrupt laws. Ex 
parte Smith before Lord Hardwicke 
Cited Cop. 402.—A perſon who went 
from Englaxd to Barbadoes, where he 
was a factor and L and traded 
n 

plantations, and receiving goods back 
again bought in England; and diſpoſed 
of goods in Barbadoes for merchants 
in England as a factor; was held ſub- 
ze& to the bankrupt laws, Ex parte 


goods from his 


Bankrupts. 
gained him a eredit here. Per Cur. on a trial at 


3 


wicke ſaid, If a perſon carries on a 
trade in one kingdom belonging to the 
crown of Great Britain, and comes 
over to another, a commiſſion may be 
taken out where he happens to be. 
Alexander v. Vaughan, Cowp. 398.— 
A native of Scotland trading and re- 

ſiding there, came to England, and be- 


ing there occaſtonally, was arreſted, 


and lay in priſon two months, and was 
ruled to be within the bankrupt laws. 
Mr. Cocke from theſe caſes makes 
the following deduction :—Any perſon 
trading to England, whether native, 
denizen, or alien, though never reſi- 
dent as a trader in Zagland, may be a 
bankrupt if he occaſionally comes to 
this country, and commits an act of 
bankruptcy. The ſtatutes are, as to 
the act of bankruptcy, confined to 
England. Cooke 91, 3d edit. | 


e 4 » 3 Hopkins verſus Ellis. 
{Trin. 3 Ann. coram Holt C. J. At niſi prius ar Guildhall. } - 


Plain act of I PON an iſſue directed out of Chancery, Whether 


bankruptcy can- 
not be purged by 
dealing after- 


— bankrupt or not at ſuch a time, it was held per Holt 
Chief Juſtice, That if H. commits a plain act of bank- 


wards. Other- ruptcy, as keeping houſe, Sc. though he after goes abroad 


wiſe if doubtful 
only. 1 Lev 13, 
54, 17. 2 Show. 


and is a great dealer, yet that will not purge the firſt act 
of bankruptey, but he will {till remain a bankrupt ; but if 


253, 512+ Far. the act was not plain but doubtful, then going abroad and 
| 88 Holt 95. dealing, Qc. will be an evidence to explain. the intent of 
TOE the firſt act; for if it was not done to defraud creditors, 
and keep out of the way, it will not he an act of bank- 
ruptcy within the ſtatute : Alſo, if after a plain act of 
| 1 pays off or compounds with all his credit-. 


ors. he 1s 


(3) In Collett v. Freeman, 2 T. R. 
59. it was ruled that a trader who de- 
nied himſelf to the holder of a bill of 
exchange before nine o'clock in the 
morning, but afterwards * in 
public during the courſe of the day, 


aud paid the bill before five in the 


come a new man (6). 


evening, had committed an act of 
bankruptcy, which conn Worm 
ment could not defeat—the denial be- 
ing with an intent to delay; although 
by the practice of merchants in tl 

pou ¶ Landon) the payer. of the bill 


as the whole of the day on which it 
e becomes 


Bankrupts. 
becomes due to pay it in. Buller J. 


obſerved, that the term of **-purging 
an act of bankruptcy” is frequently 
perverted, and Ras often been com- 
plained of by Lord Mansfield, who has 
on ſeveral occaſions taken the oppor- 
tunity of declaring, that it can only 
mean, that if the act done be in itſelf 


. Smith verſus Stracy. 


1110 
equivocal, other circumſtances may be 
called in to explain it; but if the act 
be a clear, unequivocal act of bank- 


. ruptcy, it cannot be purged or ex- 


plained away by ſubſequent circum- 
ſtances. Vide Worfley v. Demaitos, 
1 Bar. 484. Id N 


Trin. 2 Ann. coram Holt C. J. At nifi prius at Guildhall.] 


I N grover the caſe was 3.7 8. was arreſted at the faitiof 
H. and put in bail: afterwards upon a ſcire facias at an- 


If defendant ren- 
ders in diſcharge 
of his bail, and 


Other's ſuit, his goods were (old to the plaintiff; after this ties two months, - 


F. S. renders * himſelf in diſcharge 
And Holt C. J. inclined, {contrary to the caſe 
of Duncomb and Walter in 3 Lev. 5 


to priſon. 


his bail, and goes be is a bankrupt 
3 from the . 

J . & vide ſupra, 

7. wherein he was of 85 1 Feb 


counſel, but not ſatisfied with the judgment,) That F. S. 77; 1 Mod: 45. 


was a bankrupt from the time of the arreſt, not from the 


| 2 Show. 203. 


138. 1 Vent. 


render only; for if H. is arreſted at the ſuit of 4. and puts 370. 1 Dan. 


in bail, and that pending, is after arreſted at the ſuit of 
priſon and lies two months, he is by the 
_ aR of parliament bankrupt from the time of the firſt ar- 
reſt by A. But it appearing in this caſe that the commiſ- 
fion was taken out before the two months were expired 


B. and goes to 


633, pl. 1. 
SF: R. 141. 


*] LEN ] 


from the render, it was held to be ill taken out, J. S. not 
| being then a bankrupt. And thereupon the plaintiff had 


a verdict. 


8 Kiggil verſus | Player. 
raf. 7 Ann. B. R.] 


| AS S1 0 NEE of commiſſioners of bankruptcy brought Aſſignee has the 


trover on their own poſſeſſion, ut de bonis ſuis propriis; 
and that they came to the hands of the defendant, 


property by rela- 
tion from the 


converted them. And upon evidence it appeared the con- bankruptcy, ſo 


verſion was by executing a fer: facias on the goods in the 
declaration, after the bankruptcy, and before the aſſign- 


as to avoid all 
meſne acts, but 
muſt declare ſpe- 


ment, and it was not proved that the plaintiff had de- cially. Vide 


manded them; and this being made a caſe, it was argued, 


2 Ro. 554. 
3 Lev. 57, 58, 


That by aſſignment the aſſignee had a property by relation G9, 101. Raym. 
from the very time of the bankruptcy, and — was no 427. 2 Sid. 


meſne interval of time; as where one takes out letters of 
adminiſtration, he has a property from the death of 'the 


272. Sho. 12 
206. Ante 108. 


inteſtate, and may declare generally ut de bonis ſuit propriis, 


even before an adminiſtration ſued out. 


But Holt denied 
this, 


- adjudged to be maintainable. 


111 


ed upon 


ſignee was in by relation 
as to avoid all meſne acts, but not fo as to be actually 


: this, and ſaid, he ought to declare ſpecially, and ſo the 
© 


ow 22 3 0 the principal ca 


and he re- 
and Bowyer; and ſaid the aſ- 
om the time of bankruptey, ſo 
in- 


(a) In the caſe of Cooper and ano- 
ther, aſſignees of Johns v. Chitty and 
Blakifton, ſheriff of Londen, 1 Bur, 
20. 1 Bl. 65, an act of bankruptcy 
was committed on the fourth of Decem- 
ber. A judgment was obtained againſt 
the bankrupt, execution taken out 
upon it, and s ſeized by the de- 
fendants on the fifth. A commiſſion 
| Hued, and the commiſſioners executed 
an aſſignment on the eighth. A bill 
of ſale was made by the defendant on 
the twenty-eighth, and trover was 
[Lord 
- Mansfeldexplained the general nature 
of trover, and his obſervations will be 
found in a note to that title in 3 Salk.}] 
The fale in that caſe being ſubſequent 


to the commiſſion, conſtituted part of juris, Clark v. Rayal, 1 
Vide the obſervations of Lord Hard- 


the argyment ; but- it appears to be 
the opinion of the Court, that trover 
was maintainable independent of that 
circumſtance. Accordingly it has been 
ruled in Smith v. Milles, 1 T. R. 475. 


Ward v. Macauley, 4 T. R. 489. that 


the ſheriff who executes a feri facias 
upon the bankrupt's goods, after an 
att of bankruptcy committed, and be- 


fore the iſſuing of the commiſſion, is 


not a treſpaſſer, but the aſſignees may 
maintain trover againſt him. In RG 
v. Baker, 2 Str. 996. it was held that 


dthe action may be maintained againſt 


the plaintiff who ſued out the execu- 
tion, as well as againſt the ſheriff, if 
he can be proved a party to the con- 
verſion by giving bond to ſecure the 
ſheriff. Where money has been re- 
ceived by the diſpoſal of goods of a 
bankrupt, the aſſignees have their 
election to bring either trover or aſ- 
ſumpſit, but they cannot bring both; 
and having brought one, and proceed 
ed to judgment in that, it will bar the 
other. 2 Bl. 830. 3 Vi. Jo4- In 
the caſe of King, aſſignee of Langman, 
v. Leith, 2 Term. Rep. 141. where the 
| pn being arreſted, the defendant, 


fore he had lain two months in pri- 


fide creditor o | 
of goods really and bond fd: fold to 


A. time to pay the money u 


defendant was held liable to refund 


ſon, ſold his on and paid him the 
money; and afterwards the two months 
expired, whereby he became a bank- 
rupt. It was ruled that the bankrupt- 
cy related to the firſt arreſt, ſo as to 
invalidate the ſale and pay ment, and 
that the aſſignees had their election to 


bring aſſumpſit (which they had) dr 


trover. The aſſignees, ſtanding in the 


place of the bankrupt, muſt take his 


property, ſubject to all the equitable 
— to Chick ir would have — 55 
ject in the hands of the bankrupt him- 
EF 
*'Fhe courts will not afift the rela- 
tion to the act of bankruptcy by mo- 
tion, becauſe it is odious and frist iim 
4. 642.— 


wicke concerning this relation, Billon 


v. Hyde, 1 Fez, 328. It is enacted by 


Fa $ 1- © that no gen 


ſtat. 19 C. 2. 3 
a bankrupt, in reſpect 


ſuch bankrupt, or in reſpe& to a 
bill of exchange drawn in the — 
and ordinary courſe of trade and deal- 


ing, ſhall be liable to refund money 
really and box fide received in the uſual 


. courſe of trade, before any commiſſion 


or notice of the bankruptcy or inſolven- 
cy.“ The words of this proviſion have 
been ſtrictly adhered to, therefore in 
Vernon v. Hall, 2 T.R. 640. where a bill 
of exchange was drawn on 4. payable 
the 7th of Feb.; and the holder gave 
n an 
agreement to allow intereſt, 2. com- 
mitted an act of bankruptcy the ad of 


May; on the 22d of May the money 


was paid to the defendant, not know- 


ing of the act of bankruptcy, and he was 


compelled to refund, chis not being a 
yment in the uſual courſe of trade. 
n Deas v. Freeman, 5 T. R. 197. the 
money paid him for the carriage of 
goods after the act of bankruptcy. 


I 


* 
N © 


5 Bank rupts. 


Reſolutions | of the Judges upon the Statute 4 & 5 Ann. 
C. 17, (a) in Serjeants Inn in Chancery-Lane, 
Dec. 35 1706. o 


iſt, THAT the firſt clauſe of the act extends only to 
| ſuch as ſhall firſt become bankrupts after the 24th 

day of Fune 1706, who are underſtood to be thoſe againſt 
whom no commiſſion of bankruptcy was ſued out before 
that time. And if the certificate of the commiſſioners do 
not mention the party to have firſt become a bankrupt af- 
ter that time, it ought to be diſallowed for that cauſe : but 

it is however thought fit and agreed, that, before the cer- 
_ tificate be diſallowed, ſome proof be made by the creditors 
ol the * * being a bankrupt before that tine. 
 2dly, That there ought t) be a certificate of the allow- 


trix 


Reſolutions of 
the judges upon 
the ſtatute 4 & 5 
Ann. againſt 
frauds commit- 
ted by bank - 
rupts. 


[112] 


| ance or difallowance made upon the reference, and that 1 


_ remitted to the Lord Keeper. 


Zadly, That the act having impowered the Judges to „ 


termine prout, c. there is by implication a power given 


them to examine witneſſes viua voce, and that the ſaid me- 


thod be taken where witneſſes are to be had; but where 
there are no witneſſes, that the copies of affidavits filed in 


Chancery, and ſworn before a maſter extraordinary, be re- 


ceived and read; and that affidavits taken before the 


judges, to whom the matter is referred, may be read. 


4thly, That the judges make out ſummons for wir- 


neſſes. 


that were bankrupts before the 1oth of March 1705, 
againſt whom there were commiſſions then ſued out and 
ſubſiſting: If the matters were determined and commiſſion 
cloſed, or if ſuperſeded or repealed, or commiſſioners all 
dead, unleſs the ſame were renewed or revived, or proce- 
dendos in reaſonable time, viz. within half 4 year at leaſt, 
then not within this clauſe, and the certificate to be diſ- 


(a) This act is expired. 


5thly, That the ſecond clauſe in the act extends to thoſe | 


1 Saund. 319, 
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| Bargain and Sale of Goods, 


t. Callonel ver/ſur Brigg. 
[Trin. 2 Ann. coram Holt C. J. At niſi prius a Guildhall.] 


Hob. $8, Holt AN agreement was, that the defendant ſhould pa ſo 
much money ſix months after the bargain, the plain- 


— Poph-w8. tiff transferring ſtock. The plaintiff at the ſame time gave 


Where one th 


is to be che con- 2 note to the defendant to transfer the ſtock, the defend- 


S KGderation of the ant paying, r. Et per Holt C. J. If either party would 


mane buy we. oh ſue upon this agreement, the plaintiff for not paying, or 


promiſes, per- the defendant for not transferring, the one muſt aver and 


3 muff prove a transfer or a tender, and the other a payment or 


proved. Poſt a tender; for transferring in the firſt bargain was a condi- 
271, 73. tion precedent; and * though there be mutual promiſes, 


_ 188. yet if one thing be the conſideration of the other, there a 
id. 423. | 


"IM . performance is neceflary to be averred, unleſs a certain 
| Lev: 274 Mod. day be appointed for performance: 1 Sound! 319. If I 


Caſes, dr. 42. ſell you my horſe for 10 J. if you will have the horſe I muſt 

wal pn . have the money; or, if I will have the money, you muſt 

351. have the horſe; therefore he obliged the plaintiff either to 

N 113 ] prove a transfer, or a tender and refuſal within the fix 
| months (a). = : To 


** Fi. acc. Str. 571. 2 Bur, 899. 7 Ca. 20. b. Note to Thorpe v. Thorpe, 
ö 33 Oe} s . 


2. Langfort verſus Adminiſtratrix of Tiler. 


Earneſt only TH E defendant, who was adminiſtratrix to her late 
binds . huſband, uſed to deal in tea in his lifetime, and 
kult in the ven. bought four tubs of the plaintiff at ſo much per tub, one of 
dee, vendor may Which ſhe paid for and took away, leaving 50 /. in earneſt 
— 4 pane" for the other three; and Holt Chief Juſtice ruled, 1ſt, 
Mod. Cafes 147. That the huſband was liable upon the wife's contract, be- 
x Keb. 337- Cauſe they cohabited. 2dly, That notwithſtanding the 


Allen 6t. earneſt, the money muſt be paid upon fetching away the 


1 Mod. 9, 124. 


x Sid. 109, 425. goods, becauſe no other time for payment is appointed. 
x Vent. 42. Zdly, That earneſt only binds the bargain, and gives 
5. C. 6 Nin, the party a right to demand; but then a demand — 


* 


| * » 


Baron and Feme, 


| the payment of the money is void. Athly, That after ear- 
neſt given, the vendor cannot ſell the goods to another, 
without a default in the vendee; and therefore if the ven- 
| dee does not come and pay and take the goods, the vendor 
ought to go and requelt him; and then if he does not come 
and pay, and take away the goods in convenient time, the 
agreement is diflolyed, and he is at liberty to ſell them to 
any other perſon, „ 0 


— 


2 


162, 329. Holt 


96. 1 Sid. 128. 
Vi. Com. Dig. 
I vol. 3 edit. p. 
413. Agree- 
| ment B. 3 * 


© | 308 and Feme. 


* Nelthrop & Ux. ver/us Anderſon. 
(Mich. 4 W. & M. B. R.)! 


RO YER by baron and feme, and the plaintiffs de- 
4 clare que cum poſſefſionat. fuerunt, &c. the defendant 
converted ad dampnum ipſorum ; held naught after verdict 
for the poſſeſſion of the wife is the poſſeſſion of her huſ- 
band, and ſo is the property; ſo that the converſion can- 
not be to the damage of the wife but of the huſband only. 


1 Sid. 172. 
Trover by baron 
and feme ad 
dampnum of 
both, naught 
after verdict, 
341. 2 Cro. 77. 
2 Ld, Raym. 


4 2 * 
AMC. — Dn uu 


hs = 
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VN. B. 80 . for taking goods. Far. 105. But 


1209. 1 Stran. 


if the trover was before intermarriage], the converſion af- 61 C. Jac, 


ter, they may, or may not join. 


172 (a). 


(a) Baron and feme may not. join 
in replevin, except of s of the 
feme taken dum ſola. Br. Baron and 
Feme, pl. 85. In. trover for deed 


granting a rent-charge to the wife, 


they may join, Ney. 70. Rufel and 
Wife's caſe. Judgment in treſpaſs by 
baron and feme for taking their goods 


reverſed, becauſe the wife ought not 


to join. Wittingham v. Broderick, 7 


Mod. 105. In replevin by baron and 


feme for taking their goods, after 
avowry for rent, aon demiſit pleaded 
in bar to the avowry, and verdict for 
plaintiffs ; it was excepted in arreſt of 
Jadgment that they could not join. 
Lord Hardwicke (aid, the exception 
Vor. . | | 


1 Vent. 260, 


a 


1 Sid. 661. 


| ſtands on this foundation, that huſband 


and wife cannot have a joint property 


in chattels, and in general that is true, 


becauſe marriage 1s a gift of all the 
chattels to the huſband ; but in this 
caſe it does not appear the taking was 
during the coverture, nor can we pre- 
ſame it was; and the plaintiffs, for 
ought that appears, might be jointly 
poſſeſſed of theſe goods before mar- 
riage; and if that was the caſe, 
and they were taken before mar- 
riage, they might after coverture 
join in the replevin, and declare for 
taking the goods of huſband and wife; 


and it there can be ſuch caſe, we muſt. 


take it to be ſo here, becauſe the 


avowry 
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avowry allows a property in them 


both. Burn and Wife . Mattaire, 
B. R. H. 119. Where the action is 


for goods which the wife has as exe- 
cutrix, ſhe mu 
Ex. 207. 


In Smalley againſt Kerfoot et Ur. 2 


Str. 109 4. Andr. 242. the action was 


brought for entering the plaintiff's 


ſt be joined, V entau. 


. Baron and Feme, 
houſe, taking his goods, and converts 


ing them to their uſe, It was urged 
in arreſt of judgment, on the autho- 
rity of Neliborp v. Anderſon, that the 
converſion could not be to the uſe of 


both. But it was beld that that part of 


the declaration did not vitiate the re- 


mainder, which ſtated a good cauſe 
of action. 5 | | 


| Caſes, &. 341. 


2. Buckley ver/as Collier. 
(Mich, 4 W. & M. B. R. Rot. 20 


4 Mod. 156. B ARON and ſeme declared, That the defendant be- 
Baron muſt ing indebted to them for work done by the wife, in 
bring action b 8 64 5 . * | 

alone for worſe making him a peruke, he promiſed to pay, and had not 
done by the wife paid, ad dampr. ipſorum, Ac. To this there was a frivolous 


during the co- l n g 
eee e plea, and upon that a demurrer. The plaintiff cited 


there de an ex- 3 Cro. 205. 3 Cro. 61, 96. 1 Cro. 438. but relied princi- 


preſs promiſe to pally upon Burchet's caſe. Per Cur. Burchet's Caſe dif- 
rhe wife, Mod. fers: there was an expreſs promiſe to the wife, and to that 
Dany. 1 Part the huſband aſſented by bringing an action thereupon : but 
732. pk 7. here is no expreſs promiſe laid to the wife; here is nothing 


; ro eu but the promiſe in law, and that muſt: be to the huſband, 


63. 2 Wilen who muſt have the fruits of his wife's labour, for which 
414» 415, Le. he may bring a guantum meruit. Alſo the advantage of the 


j. 2 Bl. Rep. | . tl 
ET e wiſe's work ſhall not ſurvive to the wife, but goes to the 


205 .__ executors of the huſband; for if the wife dies, her debts 


fall upon the huſband ;- and therefore ſo ſhall the profits of 
her trade to the huſband's executors. But this muſt be in- 


tended of work done during the coverture, and not after. 


Judgment pro of. (a). 


(a] The huſband and wife may join, 


on a promiſe to the wife to pay ber 


107. if ſhe perſormed a cure; Braſh- 
ford v, Buckingham, Cro. Tac. 77, 
205, On a promiſe to the wife in con- 


ſideration of 10 J. paid by her to marry 


her daughter; Pratt v. Taylor, Cro. 
Llix. 61. On a promiſe in conſidera- 
tion of a marriage had at the defend- 
ant's requeſt, to pay the wife 8 J. per 


annum. during coverture; Hilliard v. 


Hambridge, Allen 36. Style 9g. On a 

romiſe in conſideration of boarding 
Fe Eendant's daughter, her being taught 
ngedte-work by the wife, and bond en- 
tered into by the huſband to 4. to 
give them ſo much; Fountain v. Smith, 


2 Sid. 148, — They may join in cove: 


nant in a leaſe to chem; Bg. 21» 
Anon. Br. Baron and Feme, pl. 23, 47. 


E. z. 12. Or againſt a leſſee when 


the reverſion was granted to hufband 
and wife; Di#. per Car, Brett v. Cum- 
berland, Cro, Jac. 399. 3 Bulſt. 164. 
t Rel. 359. (The deciſion: in that 
cafe was, that the huſband might ſue 
alone.) R. that huſband and wife and 
a third perſon may join in covenant on 
leaſe of land whereof the wife and the 
third perſon are tenants in common; 
Alebury v. Whally, 1 Str. 229. . They 


may join, or the kuſband may ſue 


alone, on a bond to the wife after co-—- 
verture ; Lit. 13. 2 Mod. 217. Vi. An- 
ker/tein v. Clarke, 4 T. R. 616. They 
may join in an action of debt, on the 


eſcape 


> 
255 


1 5P r 8 3 
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eſcape of a perſon committed by the 
Court of Chancery for non-perform- 
ance of a decree to pay money te the 
huſband, in a-ſuit inſtituted by the wife 
hefore marriage, and revived after; 


Huggins v. Duckham and wife, in error, 


2 Str. 726. They muſt join in an 
action on an agreement to grind de- 
fendant's corn at the wife's mill; Dun- 
fan v. Buravell, 1 Wil, 224. The 
dippers at Tuxbridge Wells, and their 
huſbands, muſt join in an action for 


diſturbing them in the employment 
confirmed to them by ſtatute; Meller 
v. Bader, 2 Wilſ. 414.— They cannot 
join in an action for money lent by the 
wife with the huſband's conſent; King 
v. Baſcugbam, 8 Mod. 199. Vi. Bid- 


good V. Way, 2 Bl. Rep. 1236. Nor 


for a legacy left to the wife on an ex- 
preſs promiſe to pay, and on counts 
for money had and received, paid and 


expended, and an account ſtated; R/? 


v. Bowler, Hen. Bl. 108, 


3. Carpenter ver/us Fauſtin. 
| (Hill. 7 Will. 3. B. R.] 


AC TION was brought againſt baron and feme for a f H. be in cuf- 2 
battery done by the wife; the huſband was a priſoner 
in the King's Bench before the action brought, and the geli,ered againſt 


tody, a declara- 
tion cannot be 


plaintiff delivered a declaration to the turnkey of the pri- bim and his 
ſon againſt huſband * and wife for this battery; and upon Wife, bat Pro- 
. s =y „ +, , ceſs muſt be ſued 
rules given to plead, judgment was entered by nil dicit out, and wife ar- 
againſt both, and the wiſe taken in execution. Sir Bar- reſted. 8. C. 


Comb. 355 


tholomew Shower moved that this was irregular; for upon Ha 100. 


delivery of the declaration, the huſband ſhould have filed 
common bail for him and his wife ; or ſhould have made 
an attorney for him and his wife, who ſhould have appear- 
ed for them. Et per Helt C. J. The plaintiiFought to have 


ſued out proceſs againſt the huſband and wife, and the 
ſheriff ſhould have returned a non ęſt inventus for the huſ- 
band, and a cepi corpus for the wife; and then upon com- 2 Keb. 335. 


mon bail filed for her, there might be judgment againſt 


Far. 10. 1 Sid. 
20, 395. 1 Mod. 


both. It was objected, if there be proceſs againſt baron 8, 135. In as+ 
and feme, and non eff iriventus for the baron, and a cepi as tions againſt ba- 


ron and feme, 


to the feme, ſhe ſhall be diſcharged. Vide 2 Cro. 445. 5? 2 
To which Halt anſwered, No; ſhe ſhall not be diſcharged _ 3 5; 
but upon common bail, and then new procefs ſhall go file bail for both. 


1 Lev. , 51. 


againſt the baron with an idem dies given to the wife. YVide Keb. 189 
1 Med. 8. accord. And becauſe no bail was entered for 198, 647. 1 Sid. 
the wife, the judgment was ſet afide. Pgſea Hill. 8 NV. 29. 6 Mod. 17. 


B. R. In another caſe Holt C. J. held, If an action be 


2 Keb. 442» 


brought againſt huſband and wife, and the huſband is ar- 
reſted, he ſhall give a bail-bond for the appearance of him 
and his wife, and muſt put in bail for both; but if one 
bring an action againſt the huſband only, he cannot de- 


clare againſt huſband and wife (a). 


(a) Nen inventus being returned as v. Rearie et ux. 1 7. R. 486. (The 
to the huiband, and the wife being report does not ſay upon common 


arreſted, the was diſcharged. £2ward: 


bail.) Huſband and wite both arreſt» 
L 2 ed 
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tis. 
ed for che debt of the wife dum ſala, 
and the wife diſcharged, Harriſon v. 


Bearclifſe et ux. 2 Str. 1272; Hul- 


band and wife, after interlocutory 


judgment, and ci. fa. iſſued againſt 


the bail, were before execution ſur- 
rendered in diſcharge of their bail; 


wife diſcharged on common bail ; Ro- 
berts v. "Andrews et ix. 2 Bl. Rep. 
720. After judgment for the battery 
of the wife, ſhe only was taken in 
execution, but there was an affidavit 
of ineffectually endeavouring to take 
the huſband, and the Court refuſed to 
diſcharge her; Finch v. Duddin et ux. 
Str. 1237. Huſband and wife both 
taken in execution for the battery of 


0 & : 
SIT 


Baron and Feme. 


the wife, and a motion to diſchargs 
her was denied; Lang af v. Rain et 
ur. 1 Vilſ. 149. Where an action 
was againſt a woman as ſole, and ſne 
makes an affidavit of coverture, ſhe 
will not thereupon be diſcharged, un- 
leſs it was evident and notorious; 
Pearſon v. Meadon, 2 Bl. Rep. 9o3. 
Where a woman obtains credit under 
pretence of being ſole, the Court will 


not diſcharge her in a ſummary way 


on affidavit of coverture, but leave her 
to plead it ; Partridge v. "_;*, TR 
194. Vide 1 T. R. 486. uſband 


may appear alone to an action brought 


againſt him and his wife; Clark v. 


| 3 Bulſt. 264. 


Norris et ux. H. Bl. 235. 


f # 


44. Chamberlain verſus Hewſon. = 
[Hill. 7 Will. 3. B. R. 1 Ld. Raym. 73. S. C. 12 Mod, 244 ] 


5 Modi „ M RS. Hewſon, the wife of Colonel Heteſon, ſued Mrs. 
Huſband may Chamberlain in the Spiritual Court for adultery with 
de. e her huſband, and obtained a ſentence againſt her, and 
— in the Spi- coſts; Colonel Heauſon releaſed theſe coſts to Mrs. Cham- 
* Court, un · berlain, notwithſtanding which, Mrs. Hewſon proſecuted 
E ** her in Court Chriſtian for the coſts; upon which it was 
alimony allowed. moved here for a prohibition. And it was urged contra, 
2 Roll. Abr. That the principal matter was of eccleſiaſtical conuzance, 
1256 67. 683. and that they ought not to be hindered to determine a 
phe: Roll. matter which is incident and. neceſſary. Et per Holt C. ]. 

ep. 426. If a feme covert ſue another in the Spiritual Court for in- 
Noy 4s. Cro. EL continence with her huſband, and recover 10/. coſts, and 
Do, 2 Roll. the huſband releaſe them, ſhe is by this barred : So it is 
Abr. 293. pl. if huſband and wife be divorced a menſa & thoro, and a 


2 * 89. legacy is left to the wife, and the huſband releaſe it, ſhe 


S. C. Holt gg. is thereby barred ; for che marriage continues, and the 


: 75 * huſband hath all her right; but if the huſband and wife 


be divorced a menſa & thoro, and the wife has her alimo- 
ny, and ſues for defamation or other injury, and there has 
coſts, and the huſband releaſes them, this ſhall not bar the 
wife, for theſe coſts come in lieu of what he hath ſpent 
out of her alimony, which is a ſeparate maintenance, and 
not in the power of her huſband. | | 


f 116] 


Baron and Feme, 


| 5. Deerly verſus The Ducheſs of Mazarine. 
8 (Hin, 8 Win. 3. B. R.] 


* 


116 


4SSU MPSIT for wages and money lent; on nen Divorce intend. 
afſumpfit the defendant proved ſhe was married, and ed. Comb. 40. 


her huſband alive in France. 


The jury found for the 
plaintiff; upon which, as a verdict againſt evidence, ſhe 
moved for a new trial, but it was denied; for it ſhall be 


Poſt 646. 1 Ld. 
Raym. 147. 2 
8. C. 


intended ſhe was divorced: Beſides, the huſband is an 
„and in that caſe why is not his wife charge- 


alien enem | 
able as a 5 ſole, as much as if he had abjured or ben 
baniſhed : Which was the cafe of the Lady Belknap and 


Weyland. Co. Lit. 132. b. 133. 4. (a). e : 


(a) In Sparrow v. Caruthers, 2 Bl. 
Rep. 1197. Yates J. ruled at Car- 
liſle aflizes, that the wife of a man 
tranſported is liable to be ſued alone. 
In a caſe before Lord Mansfield at 
Maidſtone, the ſame was alſo ruled; 
Cooke's Bankrupt Law, 43. It alſo ap- 
pears in ſeveral inſtances, cited Co. 
Lit. 132. 6. 133. 4. and by the caſe 
of the Counte/s of Portland v. Poagers, 
2 Fern. 104. that where the huſband 
Vas baniſhed, or had abjured the realm, 
it ſhould be conſidered as a civil death, 
and the wife ſhould in all reſpects be 
regarded as a feme fle. 
In the following caſes the doctrine 
of a feme covert being ſuable as a feme 
ſole has been carried conſiderably 
further; Ringſtead v. Laneſborough, 
Cooke's Bankrupt Law, 32. To an ac- 
tion of a ſumtſit the defendant plead- 
ed, that, at the time of the promile, 
| the was wife of Lord Laneſborough, 
ſince deceaſed; and a replication, 
„ that the defendant lived ſeparate 
from her huſband, they being -parted 
before the promiſe made, and that 
ſhe, by a deed of ſeparation, had a 
large ſeparate allowance which was 
duly paid, and that the defendant lived 
in England and her huſband in Jreland,”” 
was on demurrer held good. A ſe- 
parate maintenance muſt be reſerv - 
ed to the wife by deed, in order to 
make her liable to her own debts. 
Ejpin. Evid. N. Pr. Eafler Term, 34 
Geo. 3. Stedman v. Gooch. Barwell 
v. Brookes, Cooke's Bankrupt Law, 36. 


In Gilchrit v. Brown, 4 
L3 | | 


Replication, * that the defendant lived 


| leparate and apart from her huſband, 
and had a competent ſeparate mainte- 


nance regularly paid, and that the 
goods were furniſhed for her ſeparate 


uſe and ſupport, good on demurrer. 


In Lady Laneſborough's caſe ſome ſtreſs 
had been laid on the huſband's living 
in [reland; the want of which circam- 
ſtance was urged as a diſtinction in 


Baraæwell and Brookes, Carbett v. Poel- 
nit and Ann his wife, 1 T. R. 5. The 


defendant Ann was the wife of Lord 
Percy, and ſeparated with a large al- 
lowance, While ſhe lived ſeparate, 
and the allowance was duly paid, ſhe 
prevailed upon the plaintiff to join her 


as ſurety in a bond and warrant of at- 


torney for payment of an annuity to 4. 
B., and promiſed to indemnify him. 
Afterwards her marriage with Lord 
Percy was diſſolved, but her allowance 
continued by act of parliament, Af- 
terwards ſhe married the defendant 


Poelnitæ; and after that the plaintiff 


was obliged to pay A. B. 202 4, for 
arrears of the annuity, and 534. for coſts, 
whereupon he brought this action upon 
the promiſe of indemnity, ſtating all 
the above fats in the declaration, 
which, on motion in arreſt of judg- 
ment, was held good. Mr. Powell, 
in his Treatiſe on Contracts, 89, very 


forcibly combats the laſt- mentioned 


deciſion ; and, although the dectrine 
ſeems ſettled, his obſervations appear 
to be very well entitled to attention, 


T. R. 766. 


replication, 


146F 


replication, ſtating that the defendant 


had committed an act of adultery, and 
ſeparated from her huſband, and lived 


in adultery, and, whilſt ſo living, pro- 
miſed, c. was held inſufficient, as it 


did not allege a ſeparate allowance. 
Vide alſo Halchett v. Baddeley, 2 Bl. 
. 1079. | | 2 


penſion from the crown during piea- 
ſure, determinable at the wil} of the 
Crown, granted to her in her own 
name, but not by any agreement or 
otherwiſe appropriated to her own uſe, 
as held not to exempt the huſband 


In Thompſon v. Harvey, 4 Bur. 2177, 
the circumitance of the wife having a 


Baron and Feme. 


from anſwering for neceſſaries ſup- 
plied for her. Conſequently it may 
e inferred, that ſuch a proviſion 


* 


would not, in caſe of ſeparation, be 


ſufficient to charge the wife. 
In ex parte Preſton, Green's Bankrupt 


aw, 8. Cocke 30. a woman whoſe 


huſband, upon an agreement of ſepa- 
ration, aſſigned to truſtees his ſtock in 
trade to be at her diſpoſal, with Which 
ſhe carried on her own account, the ſe- 


paration having taken place, and the 
huſband having gone to the Eat la- 


dies, was adjudged to be ſubjed to the 
bankrupt laws. | = vie. 


6. Todd verſus Stoakes, 


(Mich. 8 W. z. 


Wife cannot 
charge her huſ- 
band, after noto- 


ceram Holt C. J. At nifi prius at Guildhall, 
1 Ld, Raym. 444. S. C.] 75 3 


THE plinif was an apothecary, and ſerved the de- 
fendant's wife with phyſic, who lived ſeparate from 


 rious ſeparation her huſband, and had a ſeparate allowance of 20 J. per an- 


by conſent, with 324777. 
ſeparate allow a 
ance. 1 Lev. LL 
6 Mod. 147, 


Et per Holt C. J. If baron and feme ſeparate by con- 
ſent, and ſhe has a ſeparate allowance, it is unreaſonable 
ſhe ſhould have it ſtill in her power to charge him; and it 


167. 1 Mod. 9. js not to be preſumed, but tradeſmen that deal with her 


124. 1 Sid. 
100, 425. 


truſt her on her own credit, and not on the credit of her 


1 Vent. 42, 71. huſband, and a perſonal notice is not neceſſary; it is ſuffi» 


1 Keb. 69. $.C. 
Caſes B. R. 244. 
Holt 100. Skin. 323-349, 


0 


cient that it be public and commonly known (a). 


(a) Vide note to Eiberingten v. Parrot, 50, pl. 10. 


7. Woodyer verſus Greſham. 


Carth. 30, 415. 
1 Sid. 337. 

1 Roll. Abr. 
351. G. 5. 0 , 
de. re facias by cuted, the wile died. 
baron and feme 
upon a judgment 


© [Mich. 9 Will. 3. B. R. 
F UDGMEN T was recovered by a ſeme ſole, who after 


married, and her huſband and the ſued a /cire facies, 
and had an award of execution ; but, before Execution exe- 


The huſband ſued out a new /cire 


facias ; to which it was demurred. Shower objected, that 


recovered by the the award on the firſt ſezre faciar made no alteration, for 
teme while fole, the execution ſtill muſt be grounded on the firſt judgment, 


and after execu - 
tion awarded 
ſeme dies, it 
ſurvives to the 
huſband. . Vide 
3 Mod. 186. 

1 Mod. 177, 


and not upon the award, and that this being a chgſe en ac- 
tio muſt go to the adminiſtrator of the wife, and not the 
ſurviving huſband. At per Holt C. J. This caſe differs not 
from the caſe of Obrian and Ram, which was in this court, 
Mich. 3 Fac. 2. Rot. 192. Judgment was recovered 


againſt 


Baron and Feme. "x46 


againſt a feme 5 who after married; a /cire facias was 179+ Cro. Car. 
ſued out againſt the huſband and wife, and judgment quod — 519% 8. C. 
habeat * executionem ſuam againſt huſband and wife, de debito Comb. — 
e dampnis prædict. After this award, and before execu- 435. 3 Salk. 63. 
tion executed, the wife died, and after her death a new A 107. _ 
feire fucias was iſſued againſt the huſband, and he was  L 117] 
held chargeable, which proves that the award or judgment %.“ Þ 
quod fiat executio on the ſcire ' facias, makes a plain altera- 125. 2 * 
tion; for the huſband ſurviving had not been liable upon Lat. 672. Cre. 
the firſt judgment only. By the ſame reaſon, the award 2 E 
upon the ſcire facias is attached in the huſband, and ſhall : Ye 195. 
ſurvive, for it is but equal the huſband ſhould charge in Ini. 


the ſame meaſure he may be charged, 


8, Yard verſas Ellard. 
[Mich. 10 Will. 3. B. R. 1 Ld. Raym, 368. S. C.] 
A SSUMPSIT quod cum defendens indebitatus fui 57 8. C. Cath. 


uxori ipſius quer. ut executrici A. in decem libris pro ar- 452. Mod. 
; Caſes, &c 341. 


reragiis redditus, et in conſideratione quod ipſe querens conteſ= Huſband of fins 

et ei ulteriorem diem pro ſolutione inde, idem defendens præd. executtix gives 4 

querenti promiſiſſet ſolvere diffas decem librar, c. Verdict 3 beg 

on non afſumpfit pro quer. And now it was objected, that ke age ir th 

the wife was not joined, and that the is an executrix and new promiſe, | 

may ſurvive, and the money will be aſſets, and her life ig wr" | 

muſt be averred. Vide Yetv. 84. Et per Cur. That is wingur Joining 

true : And further, if before recovery the huſband had the wife, 2 Cro. 

died, ſhe had been reſtored to her action for the arrears, . Roll. 

: | g ep. 360. Bro. 

for that duty was not extinguiſhed by the new promiſe. Baron and Feme, 

On the other fide, if the wife had died, the huſband could 37. 1 Bron 

not have ſued, which is the reaſon her life muſt be aver- _ COON 

red; but notwithſtanding all this, the action is well a 

brought without joining the wife, becauſe the was not 

privy to this contract, and the huſband was to receive the 

money, and might releaſe it, the adminiſtration being de- 

el on him; and the recovery of the huſband will 

amount to a devaſfavit, becauſe his executor will be entitled 

to ſue out execution; and. ſo it differs from a judgment 


where the aCtion is brought in the name of the huſband 
and wife, | | 


9. Anonymous. 
[Hi. 1 Ann. B. R.] 


W A RR ANT of attorney was given to confeſs judg- Far, 53. 1 Roll. 

ment to a ſeme ſele who afterwards married. In this g 351: F. 1- 
caſe the Court gave leave, * the marriage, revoke a m. 
Re | 4 | to 1 
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85 given to confeſs 


310. a. Poſt 


he expreſsly diſ- 
ſents beforehand. 


/ 
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rant of attorney to enter judgment (a), for that the authority. ſhall not be 


judgment again dee med to be revoked or countermanded, becauſe it is for 
| feme; aliter if the huſband's advantage; like a grant of a reverſion to a 


to her. Co. Lit. {2512 /ole who marries before attornment; = the tenant 


may attorn afterwards: Aliter, if a feme. ſole gives a war- 


43 Mod. : ad : 
188. Camber. rant of attorney, and marries; for that is to charge the 
242. ee huſband. Ex motione Mr. King. Contra Show. 91., and it 
213 to 68. ſeems as reaſonable he ſhould be charged in this caſe, as 


4. Moor 468. 


pl. 668. Show. well as for a bond or other debt, which he is liable for 
*. bes. during the coverture, though not after. 1 Rol. Abr. 351, 
a he 1. G. 2. F. N. B. 120. F. 3B 885 


(a) But if judgment is entered 
up without leave, it is irregular, 


[118] 


8 


and muſt be ſet aſide. 3 Bur. 1469. 


10. Etherington verſus Parrot. 
[Paſ. 2 Ann. coram Holt C. J. Ai niſi privs at Guildhall, 2 Ld. 


Raym. 1006. 8. C.] 


bind the huſband 
from his pre- 
ſumed aſſent on- 
ly ;- not where 


1 Sid. 113, 425. 


Wie's contracts I N caſe for goods ſold and delivered, the evidence to 

charge the defendant was, that the defendant's wife 
bought the goods to make her clothes, and that they co- 
habited. On the other fide it was proved, ſhe was very 
extrayagant, and uſed to pawn her clothes for money, 
| and get drink with the money; that ſhe had pawned one 
Mod. 239. ſuit that coſt 77. for 20s. and being redeemed by the 


AC A** 1 Ind, pawned them again for leſs ; and that ſhe needed 


F 116. 1 Lev. 4. 


x Sid. 229.8. C. no clothes when ſhe bought theſe; and that the defendant, 
Holt 102+ Vi. the laſt time he paid the plaintiff, warned the plaintiff's 


Fop, pl. 6. ſervant not to truſt her any more, and to give his maſter 


notice of it. Et per Holt C. J. . | 
If a huſband turns away his wife, he gives her credit 
wherever ſhe goes, and muſt pay for neceſſaries for 


ker (9), | 7 Y 


(a) R. acc. Str. 1214. Bur. 2177. 


The liability of the huſband to anſwer 
for debts contracted by the wife, is ve. 


ry fully diſcuſſed in the celebrated ar- 
gument of Lord Chief Baron Hale, in 
Scott- v. Manby, Sid. 169. 2 Lev, 4., 
which is inſerted under the title Baron 


and Feme in Carnningham's Law Dic- 


tionary, and Pacon's Abriagment. 
In that caſe a woman departed from 
her husband without his conſent ; he 


prohiputed the plaintiff and others to 


truſt her. She requeſted to cohabit 
again, which he reſuted. Ihe plain- 


But 


tiff found her goods which were ſuit- 


able to the huſband's degree; and it 
was ruled that the huſband ſhould not 
be eharged. 'The argument of the 


Chief Baron agrees with the principles 
which are laid down in the caſe in the 
text. The following caſes have alſo 

been decided relative to this ſubject: 

Manabaring v. Sands, 1 Str. 7c6 ; huſ- 


band not liable for a hat ſold to the 


wife, who lived from him in adultery, 


and told the plaintiff ſne had a huſband, 
but that figmified nothing, for ſhe 
would pay bim herſelf, Morris v. 


Martin, 


Baron and Feme. 
But if ſhe runs away from her huſband, he ſhall not be 
bound by any contract ſhe makes (a 


On the other ſide, while they co 
anſwer all contracts of hers for neceſſaries; for his aſſent 


ſhall be preſumed to all neceſſary contracts, upon the ac- 
F cohabiting, unleſs the contrary appear (6). 


count o 


). - os ang 
habit, the huſband ſhall 
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Ante 113. Poſt 
119. 2 L 
116. 1 Mod, 
9, 124, 128, 
141, 142. ; 
1 Vent. 1, 42+ 

1 Sid. 425» 


But if the contrary appear, as by the warning in this 
caſe, there is no room for ſuch a preſumption. And there 
vas no neceſſity in this caſe, and notice to the ſervant was 


ſufficient (c). 


Alſo the Chief Juſtice ſaid, that if a woman takes up 
goods, as filk, for the purpoſe, and pawns them before 
they are made into clothes, the huſband ſhall not pay for 


If a woman takes 
up materials, and 
pawns them be- 
fore they are 


Martin, 1 Str. 647; huſband not ha- 
ble for neceſſaries provided for the 
wife living from him in adultery, 
though the plaintiff had no notice, 
Child v. —— Hardyman, 2 Sr. 875 ; 
he wife living with her huſband con- 


ucted herſelf in a lewd manner; ſhe 


left her huſband and lived at another 


place: but it did not appear that ſhe 
then lived in adultery, The huſband 
being applied to to receive her again, 
ſaid if ſhe came again ſhe ſhould ne- 
ver fit at the upper end of his table, 
nor have the government of his chil- 


dren, but ſhould live in a garret. A 


propoſal was then made to and reject- 
ed by him to give her a pecuniary al- 
owance. She then bought goods; 
and he was held not liable. The three 
preceding caſes were before Lord Ray- 
mond at niſi prius.— Bolton v. Prentice, 
2 Str. 1214; the defendant and his 
wife lodged at the plaintiff's, who fur- 
niſhed her with goods. The huſband 
left the lodgings, paid the plaintiff, 


and forbad him to truſt her again. 


They cohabitcd ſome time, when he 
left her, without any cauſe appearing ; 
and on her finding him out, refuſed to 
admit her, ſtruck her, and declared 
he would not maintain her, or pay any 
body that did. The plaintiff ſupplied 
her with neceſſaries, and the defend- 
ant was held to be anſwerable. Har- 
ris v. Lee, 1 P. Wis. 482; the huſ- 
band gave his wife the foul diſtemper, 


who came up to town to be cured, and 
borrowed money to pay the ſurgeons 


and for neceſſaries. The huſband 
having died after charging his land 
with debts, it was decreed that the 

erſon who had lent the money ſhould 
in equity ſtand in the place of thoſe 
who had ſupplied the neceſſaries, Qc. 
Fowler v. Dinely, 2 Str. 1122. N. P.; 
the wife was in cuſtody in execution 
for a miſdemeanor; but the plaintiff 
kept her at his own houſe, and (being 
a ſpunging-houſe within the rules) 
ſupplied her with neceſſaries. On ac- 
count of the illegal manner of confine- 
ment, the huſband was held not an- 
ſwerable. Fenkins v. Tacker, H. Bl. 
go ; the huſband being abroad when 
the wife died, her father paid the fu- 
nera] expences proportionate to the 
huſband's fortune, Ruled that he 
ſhould recover. 

If a man cohabits with a woman, 
allows her to aſſume his name, and 
paſſes, her to the world for his wife, 
though in fact he is not married to 
her; he is liable to her contracts for 
neceſſaries, per Ld. Mansfield, Hudſon 


v. Brent, N. P. Eppinaſſe 124. Carr 


v. King, 12 Mod. 372. Action was 
brought againſt A. for the lodging of 
his wife, and proof that he formerly 
cohabited with her, and owned her as 
his wife, was held ſufficient. ide 
Bac. Abr., Barn and Feme ; Gilb, Law 


of Evidence (5th edit. 363). 


(a) R. acc, Str. 647, 706, 875, 1122. 
(6) 1 Sid. 128, Skin. 349. 1 Brownl, 47. 


(c) 1 Sid. 129. 1 Lev. 5. 


them, 


1181 


made into 

clothes, huſband 
is not liable. | 7 
Fitz, Debt. 41. Cro. Jac. 258, 


* 


K. 


them, becauſe they never came to his uſe 
made up and worn, and then pawned. 


Baron and eme. 


LS 


War verſus FHuntly. 


[Paſ. 2 Ann. coram Holt C. J. 4+ niſi prius in Middleſex.] 


Money earned 
by the wife liv- 
ing ſeparate, ſhall 
go towards her 
maintenance, 
S. C. Holt 12 
Vi. 1 Atk. 278. 
e keep her. 


11191 


8. C. 6 Mod. 
127. Holt 699. 
2 Cro. 502. 


Impriſonment of ſerunt infecta ad grave dampnum ipſorum. 
the plaintiffs, it was objeCted in arreſt of judgment, That 
here being a ſpecial damage laid to the hub 
ſhould have been brought by him alone. But it was held 
good, becauſe matter may be laid for aggravation of da- 
mages, for which no action would lie; as breaking his 
houſe, and beating his daughter; and yet treſpaſs will not 


wife per quod 
negotia of the 
huſband infecta 
xemanſer* ad 
dampnum of 
doth, held well 
after verdict. 
Matter may be 


T HE cafe was, An ordinary working-man married a 

woman of the like condition; and after cohabitation _ 
for ſome time the huſband left her, and, during his ab- 
ſence, the wife worked; and this action being brought for 
her diet, it was held, that the money ſhe earned ſhould ga 


— 


— 


12. Ruſſel & Ux. ver/us Corne. 
[Hill.. 2 Ann. B. R. 2 Ld. Raym. 1031. S. C. ] 


| NE SPASS and falſe impriſonment, by baron and 
© feme, per quod negotia dome/itca of the huſband reman- 


After verdict for 


and, the action 


laid by way of lie for beating his daughter (a), p. 642. And the plaintiff 


aggravation, for ; | 
- which no action had judgment (9). SEED 23 
will lie. Mod. Caſes, &c. 26. 10 Rep. 131. Cro. Car. go. S. C. 2 Salk. 640. by the name 


of Ruſſel verſus Camb. 2 Salk. 593, 594, 642. Show. 180, 1 Keb. 787. 1 Stran. 61, 
Jon 44e. - "Dy ng. 
(a) R. acc. Bur. 1878. 2 Bl. Rep. 810. Vide 11 Mod. 264. 


(3) Lee Ch. J. ſaid, Str. 1094. 
That in a manuſcript note he had ſeen 
of this caſe, Holt C. J. ſaid he would 
not intend tne judge ſuffered the huſ- 


band's buſineſs being undone to be 


given in evidence, Where the g/ of 
the action is the aſſault on the wife, 
ſhe muſt join, and the ſuit does not 
ſurvive to the huſband ; Higgins v. 


Butcher, Telv. 89. Smith v. Syhes, © 


Freem. 224. But the huſband alone 
may bring an action for aſſaulting the 
wiſe per quod conſortium amiſit. Hyde 
v. Scyſſor, Cro. Fac. 538; or for 
wounding the plaintiff and aſſaulting 
his wife, per quod, Wc. Guy v. Liveſey, 


/ 


Cro. Fac. 501. ; or for breaking and 
entering his houſe, and aſſaulting his 


wife (the aſſault of the wife being in 


ſuch caſe matter of aggravation) ; Dix 
V. Brookes, 1 Str. 61.; or for break- 
ing his houſe, beating his wife, and 
taking his goods; Read v. Marſhall, 
8 Med. 26. Forteſe. 377.3 or for ma- 
liciouily proſecuting the plaintiff and 
his wife, by which they were both 
ſcandalized, the huſband interrupted 
in his trade, and put to expence; Smith - 
v. Hixen, 2 Str. 977. (In that caſe 


the plaintiff was found not guilty as 


ty the huſband, and it was moved in 


arreſt of judgment that the wife ſhould 
| have 


Baron and Feme, 119 


have been joined, as to the remainder; 


— but the objection was over-ruled.) 
Where the action is only maintainable 
on account of an injury to the huſband, 
and the wife joins, it is ill, and not 
cured by the verdict; as for treſpaſs on 
the cloſe of the huſband, ad damnum 
izforum, Marſhall v. Doyle, Cro. Fac. 
473. So for a battery upon huſband 
and wife ad damnum iffarum, Cole et 
ax v. Turner, 6 Mod. 149. So in an 
action by huſband and wife, who kept 
a victualling-houſe, for calling the 
wife a bawd, by which they Joſt their 
. cuſtom ad damnum ipſorum. The words 
being only actionable by reaſon of the 
| fpecial damage, andthe ſpecial damage 
being wholly the huſband's ; Coleman 
ux. v. Harecourt, Lew. 140. Baldwin 
v. Flower, 3 Med. 120. In caſes where 
there is a proper cauſe of action in the 
wife, though circumſtances are added 
which are only actionable by the huſ- 
band, the declaration is good by huſ- 
band and wife, and the additional cir- 
cumſtances are only regarded as matter 
of aggravation. Such is the caſe in the 


text. So an action for impriſoning 


the wife until the huſband paid 10 J. 


Brown v. Tripe, 2 Keb. 230. ac. Bro. 
Bar. & Feme, cites 46 E. 3. 3. 80 
for aſſaulting the wife and driving a 
coach over her, and that the huſband 
laid out money in her cure; Todd et 
ux. v. Redford, 11 Mod. 264. So for 


that defendant aſſaulted the wife er alia 


enormia eis intultt ad damnum eorum, 


Thomas v. Hoe, Cro. Fac. 664. So for 
beating the wife and taking the goods 


of the huſband ad damnum ipſorum 3 


Thomas v. Newark, Heil. 2, So in 
treſpaſs by huſband and wife, and F. S. 
quare clauſum fregit, herbam ſuam meſ= 


fait et fanum fuum aſportayv, ad dam- 


num ipforum, though the wife could 
not join for the aſportav. of the hay, 
Wilkes v. Parſons, Leon. 105. Cookſor 
v. Ca/iline, Cro. El. 96 
contrary deciſion in Staunton v. Hobart, 
Sid, 224. Keb. 784., where treſpaſs by 
huſband and wife for beating her and 


tearing her coat ad damnum ipſorum 


was held bad after verdict, diſſentient 


Wyndham, But that fingle caſe can- 


not countervail all the preceding au- 
thorities. OR 


13. Robinſon ver/us Greinold. 
' {Paſ. 3 Ann. coram Holt C. J. At nifi prius at Guildhall, ] 


T HOUGH the wife be ever ſo lewd, yet while ſhe 8. C. 6 Mod. 


— 
, 5 4 «a 
h 1 _ 
I — een — ̃ ER ͤN— Ie Oo 
£2 


There is a 


cohabits with her huſband he is bound to find her ne- 
ceſſaries and pay for them, for he took her for better for 
worſe ; ſo if he runs away from her, or turns her away: 
But if ſhe goes away from him, when ſuch ſeparation be- 
comes notorious, whoever gives her credit, does it at his 
peril (a), for the huſband is nat liable, unleſs he takes her 
again; for then it is as if a woman had eloped at common 
law, ſhe thereby loſt her dower ; but if ſhe came again, 
4 a huſband received her, the right of dower is re- 
yived, | 


2 Lev. 16. 2 Keb. 554, Lit. Rep. 307. 1 Roll. 35:. Co. Lit. 32, 


Skin. 323. Mod. Caſes 171. 


(a) R. acc. Str. 647, 706, 875 · 


171. Holt 103. 
1 Keb. 69, &c. 
1 Vent. 42. 

2 Vent. 155. 

1 Lev. 47. 

1 Med. 124, 
129. Huſband 
not liable for ne- 
ceſſaries of the 
wife after elope+ 
ment notorious, 
unleſe he takes 
her again. Ante 
113, 116, 118. 
a. b. Sid. 129. 
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Ys, Sn Baron and Feme, 


| : 14. Haydon verſus Gould. | 


- [4 Juli, 9 Ann. At the Court of Delegates in Serjeants-Inn, 
Bo TH F 5 


Marriage bya (NE had iſſue three daughters. Margaret, married 

mere lay man and to Richard Gould ; Elizabeth, who married Franklin ; 

bangs. reg and Rebecca, who married Haydon. Rebecca depoſited 180 /, 
man to admi- in the hands of Gould, and took his bond payable to-Frant- 

niftration to the Jin for her uſe ; Rebecca died, and Haydon her huſband took 

woman £® adminiſtration. And now Richard Gould and his wife ſued 

and ifive. a repeal upon this ſuggeſtion, 'That Rebecca and Hayden 

x Danv, 200. pl. were never married; and it appeared in fact that they 

£5 ._ . were Sabbatarians, and married by one of their miniſters 

in a Sabbatarian congregation, and that they uſed the form 

of the common prayer, except the ring; and that they lived 

together as man and wife as long as the woman lived, viz. 

ſeven years. On the other hand it appeared, that the mi- 


niſter was a mere layman, and not in orders; upon which 


1 1201 the letters of adminiſtration were repealed, and new ad- 


miniſtration granted to Margaret Gould, &c., and now that 
ſentence upon an appeal was affirmed by the delegates ; 
for Hayden demanding a right due to him as huſband, by 
the eccleſiaſtical law, muſt prove himſelf a huſband ac- 
cording to that law, to entitle himſelf in this caſe: And 
though perhaps it ſhould be ſo, that the wife who is the 
weaker ſex, or the iſſue of this marriage who are in no 
fault, might entitle themſelves by ſuch marriage to a tem- 
poral right, yet the huſband himſelf, who is in fault, ſhall 
never entitle himſelf by the mere reputation of a marriage, 
without right. In this caſe it was urged, that this mar- 
riage was not a mere nullity, becauſe by the law of na- 
ture the contract was ſufficient ; and though the poſitive 
law ordains that marriage ſhall be by the prieſt, yet that 
makes ſuch a marriage as this irregular only, but not void; 
unleſs the poſitive law had gone on and ordained it ex- 
preſsly to be ſo. Vide Mo. 169, 170. Bratt. lib. 4. c. 8, 
9. 3 Ja. I. c. 5, 13. But the Court ruled wt ſupra : And 
a caſe was cited out of Swinb. where ſuch a marriage was 
ruled void: And an act of parliament was made to con- 
firm the marriages contracted during the ufurpation, viz. 
13 Car. 2. c. 35. and the conſtant form of pleading mar- 
riage is, that it was per preſbyterum ſacris ordinibus coꝶſtitu- 
rum (a). 8 | 
(a) Vide flat. 26 G. 2. c. 33. 


„ 1 
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_— 


=D Baftard. | 


1. Pride verſus The Earls of Bath and 
Montague. | 
(Hin. 6 Will. z. B. R.] 


FE FECTMENT by Pride againſt the Earls of Bath 
| and Montague. Pride the plaintiff made title, as heir 
to George Duke of Albemarle, proving himſelf the ſon of 
one who was brother to the Duke, and that the Duke 
died without iſſue, The defendants gave evidence, that 
Duke George had iſſue Duke Chrifopher, who conveyed to 
him. Plaintiff gave evidence that Duke Chri/topher was a 
baſtard, begotten of ſuch a woman, who at the time of 
her marriage with the ſaid George Duke of Albemarle, was 
married to another man, who was then and yet living. 
Upon this it was objected, that“ ſince Duke George and 
this woman lived together as man and wife, and were now 
dead, the plaintiff could not be admitted to baſtardize the 
iſſue, who was dead alſo; and who, during his whole 
life, was reputed and taken to be the legitimate ſon of the 
duke, and {tiled by the duke himſelf in his deed of ſettle- 
ment, and his laſt will and teſtament, his ſon and heir ; 
et quod juſtum non eft aliquem poſt mortem facere baſtardum, 
The Court held this true of ſuch a baſtard as is meant by 
Lit. in his caſe of baſtard eigne and mulier puiſne, i. e. ſuch 
a baſtard as is born before the eſpouſals of a father and 
mother who marry afterwards ; and ſaid the rule extended 
only to that cafe, If H. marries a woman, and that wo- 
man marries again, living H., the laſt marriage is void 
without any divorce ; and the jury ſhall try the fact which 
proves it no marriage. And the reaſon why the Spiritual 
Court cannot give ſentence to annul a marriage after the 
death of the parties is, becauſe the ſentence is given only 
pro ſalute anime, and then it is too late. | 


2. Rex verſus Barebaker. 


O R DER of Juſtices to pay ſo much money by week, 
till the child is fourteen years of age, is naught; for 
the Juſtices have no power but to indemnify the pariſh; 
| | and 


828 3 Lev. 8 

410. Holt 236. 
The rule that H. 
ſhall not be baſ- 
tardized after his 
death, holdsonly 


in the caſe of 


baſtard eigne & 
mulier puiſne. 
3 Lev. 340. 

t Brownl. 42, 

7 Co. 44. b. 
Co. Lit. 33. a+ 
244. a» 5 Co, 
98. b. Spiritual 
Court cannot 
give ſentence to 
annul marriage 
after parties are 
dead, becauſe 
they proceed only 
pro ſalute ani- 
mæ. 2 Salk. 
548. Fitz, Baſ- 


; tardy 18. Br. 


Raſt, 43» 
1 Roll. Abr. 


N £57 | 
Nn 


Poſt 478. 8. C. 


r Sid. 222. Or- 
der to pay, &c. 


till the child ſhall 
be 14 years old, 


- 
eB — ns 
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_ | Baſtard. 


is ill. x Vent. and that is only to oblige him to maintain the child 2s long 


2 4, as it is or may be chargeable (a). 
Sets and Rem. 145. Wn . | 
(a) Yide E and Smith, 11 Ann, Caf. of. S. 64. Str. 788. 
3. Wood's Cafe. 
| (Mich. 10 Will. 3. B. R.] 
mm eng A Woman big with child was removed by order of two 
illegal 7 af Juſtices from A. to B., and was there brought to bed. 


removal of the B. appealed, and on the appeal the woman was ſent back 
mother from A. to 4. Et per Curiars + Se ought the child; for all wis 
after reverſed), is ſuſpended by the appeal: And now the mother's right of 
_=_ 1 ſettling upon B. is avoided ab initio. e 

, 3» 520g | | | | | 
$32: Black, 204. S. C. Set. and Rem. 147. Str. 476. Caſes of S. 66. 3 Salk. 66. 


4. Inter Inhabitan. Paroch. Weſtbury & 
Rt Coſtham. 
| Trin. 3 Ann. B. R.] 


Mod. Caſes 2 13. Aon woman with child being unmarried, was by or- 
„ der of two Juſtices removed from Weſtbury in Wilts 
53%. to Cgabam, and brought to bed there. Cy/ham appealed 
at the next ſeſſions, and the order was reverſed, After- 
wards, by order of two Juſtices, *the child was ſent to 
Coftham : they appealed, and the order was confirmed. At 
laſt all was removed into B. R. Et per Cur. The birth at 
|  Cofthanr did not ſettle the child there, becauſe it was un- 
[ I 22 ] der an illegal order procured by Weſtbury; which order 
| being reverſed, the matter is no more than this, that they 

: unjuſtly procured the woman to go thither, 


5. Regina verſus Murrey. 
| (Mich. 4 Ann. B. R.] 


If H. 1 1 PO N a ſpecial order of ſeſſions, the queſtion was, If 
ang ue, the huſband be ultra mare, and during the time the 
- his wife's going wife be got with child, whether this child be a baſtard 
with child, the within the 18 of Elizabeth, cap. 3.? Et per Cur. If the 


= E huſband was out of the four ſeas during all the time of the 


not. Poſt 123, wife's going with child, the child is a baſtard; but if he 
423. 5 were here at all within the time, it is legitimate, and no 
2 baſtard, And becauſe it did not appear by the order that 


the 


| Baſtard. 122 
the huſband was abſent all the time, the order was quaſh- 


ed (a). 


(a) The doctrine concerning the 
four ſeas is now exploded ; proof of 
non-acceſs, though both parties are 
in England, is ſufficient; #7, Strange 
925, 1076. Audr. 8. Vi. alſo Rep. 
B. R. temp. Hard. 79, 379. And in 
Goodright againſt Saul and others, 4 
7. R. 356. it was held, that it was not 


abſolutely neceſſary to prove non-acce/?, 
when the huſband was within the 
realm, by witneſſes who could prove 
him conſtantly reſident at a diſtance 
from his wife; but that other circum- 
flances, which went ſtrongly to rebut 


the preſumption of acceſs, were ſuffi- 


cient. Vi. 3 Williams 270. 


6. Regina venus Weſton, 
[Trin. 4 Ann. B. R. 2 Ld. Raym. 1197. S. C.] 
＋ H E defendant being adjudged the father of a baſtard 


by two Juſtices, exception was taken to the order. 
1ſt, That he was ordered to pay ſo much weekly. to the 
coverſrers of the poor: /ed non alloc. For as before the in- 
ſtitution of overſeers, the Juſtices might in theſe caſes 
order the money to be paid to two or three of the inhabit- 
ants, ſo now they may to the overſeers. The ſecond ex- 
ception was, that it was ſaid, we the ſaid two Juſtices 
doth adjudge, &c. which is the ſingular inſtead of do; and 
1 Cro. 489. was cited to make this good. That was an 
indictment on the 3 H. 7. c. 2. againſt Fulauood and others, 
quod ipſi cepit for ceperunt. But the roll of that caſe being 
ſearched, which is in Hill. 13 Car. 1. Rot. 24. inter placi- 
ta coron. the indictment was ceperunt and not cepit; where- 
fore this order was quaſhed. Note, This cauſe came into 
court Paſ. 4 Ann. by habeas corpus ; and the caſe was, that 
Weſton had appealed to the ſeſſions where the order was 
confirmed, and he committed for not paying the money 
ordered. And Mr. King took this exception to the return 
of the habeas corpus, wiz. That the ſeſſions ſhould have 
. proceeded againſt him upon his recognizance. Et per Holt 
Chief Juſtice, If they proceed on the 18 Elia. the ſeſſions 
has no power to commit, but to proceed on his recogni- 
zance: But if on the 3 Car. 1. the ſeſſions may commit, 
as the two juſtices might have done; that is, unleſs the 
party put in ſecurity to perform the order, or to appear at 
the next ſeſſions. 5 


Money may be 
ordered to be paid 
to the overſeers. 
Black. 2 36. 8. C. 
Set. and Rem. 
155. Holt 107. 


Order quaſhed 
becauſe the words 
of adjudication 
were in the fin- 
gular number 
inſtead of the 
plural, 


By 18 Eliz c. 3. 
Seſſions muſt 
proceed on re- 
cognizance. By 
3 Car. 1. may 
commit. 


Note, By the Rep. in Ld. Raymond a ſecond time for ſaying that the juſ- 
it appears, that the order was quaihed tices orb adjudge, inſtcad of do. 
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7. Inter the Pari a 97 St. IA and St; ; Mat | 
7 Ts” e SO 


Thats n = P po 1 4 Pech bikes of deten, rel 555 fits was 2 
1 ſtated for the opinion of the Court, the caſe was, That 


Ea deen, H. was divorced 2 menſa & thoro, and afterwards his wife 


a baſtard; lived with one £//is in adultery, in the pariſh of St. Giler, 
— 3 and had ſeveral children called Ellis, — regiſtered as his. 
tes ales . per Cur. When a woman is ſeparated from her huſ- 


bound that the hand by ſuch a divorce, the children ſhe has during the 


my - eg ſeparation are baſtards; for we will intend a due obe- | 


122. Co. Lit. dience to the ſentence, unleſs the contrary be ſhewed ; 


223.5 _ but if baron and feme without ſenterice part and live ſepa- = 
ps rate, the children ſhall be taken to be legitimate, and ſo 


and Rem: 154+ 


Rep. A. Qu106. deemed till tlie contrary be proved; for acceſs ſhall be 
intended: but if a ſpecial verdict find the man had no ac- 


A. S6. 5. ceſs, it is a baſtard; and ſo was the opinion f . e 


Hale in _ caſe of Dickens and . $ 


8. Inter the Pen _ Budworth and 7 moser | 
| 2 Dumply in Lanc. 


(Hill; 5 Ann. B. . 


Black. yy S.C. U PON an er 0 thirty years NESS on RY arid 


Sett. _ Bod of Budworth, for maintenance of a baſtard-child born 

. Le or in the townſhip of - Nether Dumply within that pariſh; 

does not deter- which order was now removed before the Court by certio- 

— 191" rari, it was held, 

„ 1ſt, That än order made upon the overſeers of any pa- 
Tiſh by two juſtices, for raiſing a ſum towards the main= 
tenance of # baſtard or poor perſon, does not determine 
the ſettlement of that perſon in that pariſh, for the n 

bol ſettlement js not conteſted but preſumed. - 

Statute 13 & 14 2dly, That the clauſe in the ſtatute of the 13 & 14 

Car. 2. ©: 12+ Car. 2. c. 12. which provides that diſtin& townſhips of 


1 — large pariſhes in the northern eounties ſhall reſpectively 


nance of poor, provide for their poor, under the penalty mentioned in the 
not baſtards. 43 Eliz. c. 2.3 muſt be underſtood with reſpe& to the 


maintenance of poor and impotent perſons, and not (a) 
with reſpect to baſtards who are provided for by other 
ſtatutes: But if a baſtard be grown up, and by accident 
grows impotent, he may be relieved as a poor 1880 | 
within that ſtatute. 


(a) The practice is otherwiſe, and this ſeems merely a dium. 


fo much weekly. 


| Bills of Exchange, 


[Mich 12 Ann. B. K 1 


RD E R for maintenance of a baſtard-child was ex · 


; 0 cepted to by Mr. Page, becauſe the defendant is, up- 


on fight of the order, to pay g/. in groſs, and after that 
Et 


124 


Juſtices may or- 


der payment of̃ a 


ſum in groſs. 
1 Sid. 222, 326, 


Cur, By the ſtatute the juſtices 1 Vent. 336. 


are to take order for relief of the pariſh, and keeping of the — 2 8.0. 


child, by payment of money weekly, or other ſuflentation ; and 


= this may be only indemnifying the pariſh for money laid 


out before the reputed father was found. 


Sect. and Rem, 
258. 2 Mod. 
Caies 4. 


1 


; 9 Bills of Exchange, 


1 1. Clark verſaur Mundal. 
[3 W. & M. coram Holt C. J. At niſi prius at Guildhall. 


A Having a bill of exchange payable to him, and he be- 
e ing indebted to B. in a ſum of money, ſends and in- 
dorſes this bill to B. Afterwards B. brought afſumpſit 
againſt A. for the money, and on non une A. gave in 
evidence this bill of exchange indorſed, and that it had 
lain ſo long in B.'s hands after it was payable, and tec- 


koned it as money paid and in his hands; but it was diſal- 


| lowed; for a bill ſhall never go in diſcharge of a precedent 


debt, except it be part of the contract that it ſhould be ſo. 
If A. ſells goods to B., and B. is to give a bill in ſatisfac- 
tion, B. is diſcharged though the bill is never pald, for the 
bill is payment: But otherwiſe a bill ſhould never diſ- 
charge a precedent debt or contract; but if part be re- 
ceived, it ſhall be only a diſcharge of the old debt for fo 
much (a). _ e 1 


A. gives to B. & 
bill of exchange 
on C. in pay- 
ment of a former 
debt. Not al- 
lowed as evi- 
dence on non 
aſſumpſit, un- 
leſs paid. Fat. 
139. Show. 56. 
Mod, Caſes 36. 
2 Salk, 442+ 
3 Salk, 68.9. C. 
Caſes B. R. 203. 
Holt 114. See 
2 Wilſon 353» 


; (a) By fat. 4 and 5 Ann. ch. g. ſum of money formerly due to him, 


8 7. it is enacted, that if any perſon this ſhall be accounted 


and-eſteemed 


accept a bill of exchange for and in a full and complete payment of ſuch 
| * of any former debt, e if ſuch perſon do not 
£779 IJ. ee TS 


take 
his 


124t Bills of Exchange. 
his due courſe to obtain payment of it, according to the act either for One 


by endeavouring to get the {ame ac- acceptance or non- payment. 
cepted and paid, and make his proteſt To 5 


11251 


- 
* 
2 


228. Hodges ver/ſur Steward. 
: [Paſch, 3 W. & M. B. R. 1 Ld. Ray m. 181. 8. Caſe cited. 


3 Salk. 68. S. C. IN an action on the caſe on an inland bill of exchange 
Cent, e, ©, brought by the indorſee againſt the drawer, theſe fol- 
Caſe B. R. 36. lowing points werg reſolved :_ : 
Bill payable to ws 
H. or bearer, is 
not aſſignable to 
charge the d-aw- 


4 * 7 - 


1ſt, A difference was taken between a bill payable to F. 
S. or bearer, and F. S. or order; for a bill payable to J. 
S. or bearer is not aſſignable by the contract ſo as to en- 

bh _ 299. able the indorſee to bring an action, if the drawer refuſe 
344. 86 to pay, becauſe there is no ſuch authority given to the 
Moll. L. 2. c. 10. party by the firſt contract, and the effect of it is only to 
diſcharge the drawee, if he pays it to the bearer, though 

he comes to it by trover, theft, or otherwiſe (a). But 

when the bill is payable to J. S. or order, there an-expreſs 

power is given to the party to aſſign, and the indorſee may 
maintain an action (5). _ 8 | | 
But ſuch affizn- 2dly, Though an aſſignment of a bill payable to J. 8. 
ment charges the or bearer be no good aſſignment to charge the drawer with 
oe omg an action on the bill, yet it is a good bill between the in- 
125. Skin. 410. dorfer and indorſee, and the indorſer is liable to an action 
for the money; for the indorſement is in nature of a new 
r 

Drawing a bill , 


ae Zaly, It being objected, That in this caſe there was no 
os averment of the defendant's being a merchant, it was an- 


' purpoſe. 2 Vent. ſwered by the Court, that the drawing the bill was a ſuſh- 
2 cient merchandizing and negotiating to this purpoſe. 


* Athly, The plaintiff declared on a ſpecial cuſtom in 
2 London for the bearer to have this action. To which the 
Cro. Hes 306. defendant demurred, without traverſing the cuſtom; fo 
Skin. 398. that he confeſſed, it, whereas in truth there was no ſuch 

cuſtom. z and the Court was of opinion, that for this reaſon 
| ..,.._- . judgment ſhould be given for the plaintiff; ſor though the 
Poſt 129. Mod. Court is to take notice of the law of merchants as part of 


ne the law of England, yet they cannot take notice of the 


(a) R. cont. . , Vide St. 
38 4 Aun. c. 9. 3 T. 


Miller v. Race, 1 Bur. 452., that both 
bills of exchange and promiſſory notes 
payable to bearer are transferable, and 
the bona fide holder has a right to bring 
an aQion upon them. In the great cafe 
of Minet and 2 "OK ' fide indorſees, 


C. B. 56g. 55 


v. Gibhen and others, acceptors, before 


+ hs 179- the Houle of Lords, bills payable to 
(3) It is ſettfed by the caſe of Grant 
v. Vaughan, 3 Bur. 1516. 1 Bl. 485. 


and indorſed in the name of a ſictitious 
payee, with rhe knowledge. as well of 


the acceptors at the time of their ac- 


ceptance-as of the drawers, were con- 
ſidered as payable to bearer, and, as 
fuch, to be the ſubject of an action. 
Vide 3 J. R. 481. 1 H. Black. Rep. 


cuſtom 


2 2 Fer. * Fan Wang, r 
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Bills of Exchange. 135 
euſtorn of particular places (a); and the cuſtom in the d& A econ 
claration being ſufficient to maintain the action, and that 


being confeſſed, he had admitted judgment againſt him- 


1 


_ 5thly, It was held that a general Trdebitatus afſumpſit Gen ni. 


tatus will not lie 


will not lie on a bill of exchange for want of a conſidera- . 
| on a bill of ex- 


tion, for it is but an evidence of a promiſe to pay, which change., 1 Vent. 


is but a nudum pactum: and therefore he,muſt either bring 152. Herd. 


| $50" bs - | . "Is a g A be. 485. 1 Mod. 
a ſpecial action on the cuſtom of merchants, or elfe a ge 2 — 


neral indebitatuf againſt the drawer for money received to bog 713, 758; 


his uſe (4). Judgment pro gur. e 


Nota. If a promiſſory note be made to J. S. and bearer, the bearet cannot 
bring an action on this note in his own name, but he may in the name of ine 
principal; and the bare poſſeſſion of the note is, for that purpoſe, a ſufficient 
authority. Nicholſon verſus Sedgwick. Hill. 1696. 7. C. B. This nota is co- 
pied from a MSS. rep. of Judge Blencowe. 1 Ld. Raym. 180, S. C. 


"Ws 


(a) R. ac. 1 Wilf. g. Str. 118). indorſer of either the one of the other, 


(6) The concluſion reſulting from 
the ** ſeveral caſes upon this ſubje&?” 
ſeems to be this; that where a privity 


- exiſts between tlie parties, there an 
action of debt or indebitatus afſump/it 


may be maintained ; but where it does 
not exiſt, neither of thefe actions will 


and perhaps between the drawer and 
acceptor of a bill, provided that in all 
theſe caſes a conſideration paſſed re- 
ſpectively between the parties. ; 
But it ſeems to be conſidered, that' 
no privity exiſts between the indorſee 


and acceptor of a bill, or the maker 


of a note, or between an indorſee aud 


A privity exiſts between the payee a remote indorſer of either; Ya“, 
and drawer of a bill of exchange, the Treati/e on Bills and Notes, 114. Vide 
payee and indorſer of a promiſſory 1 Burr, 373. . 


note; the indorſee and his immediate 


3. Pinkney verſus Hall. I 1261 
(Hill. 8 Will. 3. B. R. 1 Ld. Raym. 175. S. C.] 5 e 


B Y the cuſtom of England, where there are two joint Acceptance of 


traders, and one accepts a bill drawn on both for him bill upon two 
partners by one, 


and partner, it binds both, if it concerns the trade ; other- binds both, if it 


wiſe, if it concerns the accepter only in a diſtinct intereſt concerns the 
| Joint trade. 


and reſpect. | 5 Mod. 398. 6 Mod. 36. 2 Salk. 442. Mar. 16. I. Bl, Rep. x55. 


4. Clark verſus Pigot. 
[Paſch. 10 Will. 3. B. R.) 
0 RK having a bill of exchange payable to him or A Perſon indorſ- 


6 . | — : ing a bill in 
3 order, puts his name upon it, leaving a vacant ſpace pf, and ſend 
above, and ſends it to J. S. his friend, who got it accept- ing it to a friend 
— N 2 ed; to get accepted, 


| 
| 
| 
| 
| 
| 
| 
! 
| 


— — 


128, 294, Cro. 


only in default 
of drawer. Vide 


126 
is not precluded 


from bringing 
an action in his 


own name. Poſt on evidence, that the 


128, 130. Caſe E 


Bills of Erchange. 1 


ed; but the money not being paid, Clark brought an inde 
bitatus aſſumgſit againſt the acceptor : And it was objeCted 
the property was transferred to J. S. 
er Holt C. J. F. S. had it in his power to act either 


” M . © as ervant or aſſignee: If he had filled up the blank ſpace 
: making the bill payable to him, that would have witneſſed 
his election to have received it as indorſee; but that being 

omitted, his intention is preſumed to act only as ſervant 

to Clarł, whoſe name he would uſe only in order to write 


the acquittance over it (a), _ 


(a) vids ac. Str. 1103. 


5. Anonymous. 


| (Mich. 10 Will. 3. coram 5 J. At nifi prius at Guild- 


Trover for 4 


againſt a perſon 
finding it, but 
not againſt his 
aſſigner. Poſt 


El. 723. Cro. 


for a A Bank bill ee to A. or bearer, being given to A. and 
e ee Ae loſt, was found by a ſtranger, who transferred it to 
C. for a valuable conſideration. | 
own name, Et per Holt C. J. A. may have trover againſt 
the ſtranget who found the bill, for he had no title, though 
the payment to him would have indemnified the bank ; 


C. got a new bill in his 


Car. 262. Cro. but A. cannot maintain trover againſt C. by reaſon of the 


11. 
: or bearer (a). 


a) If a bank note, a note payable 
to bearer, or a bill of exchange, in- 


durſed blank, is ſtolen or loſt, and af- 
terwards comes into the hands of any 


perſon bona fide, for a valuable conh- 


deration, and without notice, fuch per- 
ſon may recover in an action there · 


Jac: 637. Hard. Courſe of trade, which creates a property in the aſſignee 


- 


upon, or may maintain trover againſt 

any perſon getting it into his poſſeſ- 

ſion; Miller v. Race, 1 Burr. 452. 

Grant v. Vaughan, 3 Bur. 1516. 1 Bl, 

22 485. Peacock v. Rhodes, Doug. 
32. OT 


6. 5 Anonymous. 


hall,] 


Mich. 10 Will. 5 coram Holt C. J. A. ni prius at Guild- 


Indorſer is liable A Bill of exchange being made payable ts 4. or order, 


infra Harry verſ. EN 
Perritt cont. 


— ————w—-—- re 


A. indorſes it to B. B. cannot ſue A. unleſs he firſt - 
deavour to find out the firſt drawer to demand it of 
| him; for the indorſer is only a warrantor for the payment 

Paſt 133. Show. of the drawer, and therefore liable only on his default; 


and 


Bulls er Exthange. 
end ſuch endeavour muſt be ſet forth in the declara- 


: (a) This is the caſe which is | re- 
ported i pa 12 
Lambert v. Pact. 


, ; 


The real name of 


it is Lambert v. Oakes, From the re- 


port in Ld. Raymond 443, (by that 
name, ) it appears that it was not an 
action upon a bill of exchange, but on 
a promiſſory note, in which it was 


neceſſary to prove a demand on the n 
regard to foreign bills, 1 Str. 441. 


drawer, becaufe when a promiſſory 
note is indorſed, it is an order by the 


7. Allen verfus Dockwra. 


by the name of 


126 
127. pl. 9. 


indorſer upon the maker of the note, 


(his debtor by the note, ) to pay to the 


indorſee. But in the caſe of a bill of 
exchange which is to be paid by the 
drawee, a demand on the drawer is 
unneceſſary, . So; ruled 2 Bur. 669, 
where the ſubject is very fully dil- 
cuſſed, and this caſe particularly exa- 
mined by Lord Mansfeld. R allo with . 


Vi. 1 Aid. 281. 


[ 127] 


A Bill was drawn on Sutar payable in three days. 7 Sutor At common law 


broke; the perſon to whom it was payable kept the 
bill by him four years, and then brought aſſumgſit againſt 


chargeable unleſs 
he had notice of 


the drawer. Et per Treby C. J. When one draws a bill drawee's non- 


of exchange, he ſuhjects himſelf to the payment, if the 
perſon on whom it was drawn refuſes either to accept or 


payment in con- 
venient time. 
Poſt, pl. 9. Show. 


pay: Let that is with this limitation, that if the bill be not Rep- 319. 2 Lill. 
aid in convenient time, the perſon to whom it is payable *3* 7 Vent. 45- 


| ſhall give the drawer notice thereof; 


for otherwiſe the law 


will imply the bill paid, becauſe there is a truſt between 
the parties, and it may be prejudicial to commerce if a 
bill may riſe up to charge the drawer at any diſtance of 
time; when in the mean time all reckonings and accounts 
are adjuſted between the drawer and drawee (6). 


(3) If payment is not applied for 
as ſoon as due, the holder muſt ſuſtain 
the loſs; 2 Str, 829. Vi. 1 Str. 707. 


7 57. Bl. 747. Doug: 654 17. R. 


8. Jackſon verſus Pigot, 
_ fro Will. 3. B. R. 1 Ld. Raym. 364. 8. C.] 


THE plaintiff declared on a bill of exchange drawn 

* by F. S. on the defendant, dated the 25th of March 
1696, payable a month after ſight, and that poſea, ſcilt. 
27th of April 1697, he ſhewed it to the defendant, and he 
pt omiſed to pay it ſecundum tenorem bille pred. After ver- 
d. Q for the plaintiff on non aſſumpſit, it was moved in 


1 


* 


Promiſe to pay 
ſecundum tenor. 
billæ after the 
day paſt. 5 Mod. 
367. Carth. 
459. 8. GA 
Caſes B. R. 211. 
Ar- 


reſt 


drawer was not © 


* 7 
Fo 


1 Bills of Exchange. 


Fot 129. fl. 15. reſt of judgment, that this manner of declaring. was ab. 

ſiurc, it being impoſſible to pay ſecundum tenorem billz at 
the time of the promiſe. Et per Cur. Where the time of 
payment is paſt at the acceptance of the bill, the accept- 
Algnde can be only to pay che money ; and if he was fo abs 

lud as to promiſe to pay the money n tenorem bil. 
12, yet that is no more in law now than a promiſe to pay 
Wt the money generally. But it is better to declare in ſuch a 
_ _ general promiſe to pay the money. Per Halt 


— — 1 aa eng 0 N * — 5 
ed "of _ 
r 
, - har” 


| 9. Lambert ver/us Pack. 
[Paſ. 11 Will, z. cara Holt C. J. Ai niſi prius in London (8).] 


E N action on the caſe was brought on a bill of exchange 
| dad" ape. he A againſt the indorſer; and 8 ruled by Holt C. T. | 

Fat 2 to charge upon evidence, iſt, That there is no need to prove the 

N drawer's hand, becauſe, though it be a forged bill, the in- 

A2 n action by the dorſer is bound to pay it (c). 2dly, The plaintiff muſt 

| Indorſee. Ante prove that he demanded it of the drawer, or him upon 

2 — 2 whom it was drawn, and that he refuſed to pay it, or elſe 

133. Pl. 20. that he ſought him and could not find him; for otherwiſe 

F 128 ] he cannot reſort to the indorſer (d). zany: That this was 

Et Ante 127. pl. 7. done in convenient time; for if they ſtand and are reſpon- 

2 5 ſible a convenient time after the aſſignment, and no de- 

| mand made, the indorſee ſhall not charge the indorſer. 

The time for foreign bills is three days, and no allowance 

is to be made for Sundays and holidays. Serjeant Wright 

cited a caſe of one Tracy, who ſtood a week after the in- 
dot ſement, and the indorſee loſt his money ; which Holt 

Chief Juſtice thought was too ſtrait; but ſuch matters 

muſt be left to the jury (e). wih, It is a queſtion whe- 

u 


it || 
_ IK If a bill be . 
0 — me ther notice muſt be given, or no; but it is fair to give no- 
1 7. R. 654. And where a bill payable 
to J. S. or order got into the hands of 
another perſon of the ſame name, who 


| 

; (5) Yige note to pl. 6. pa. 126. 

j (c) The law is the ſame in this re- 
41 | ſpe& in an action againf the accepter 
In an 


4 Tenyns v. Fowler, 2 Str. 946. 


action againſt an indonſer it is not ne- 
ceſſary to prove the hand of any pre- 


ceding-indorſer, Ha 50 but againſt 


the accepter it is neceſfary to prove 
the hand- writiog of the payee, and, 
in caſe of ſpecial indorſement, of the 


ſpecial indorſee ; Smith v. Cheer, 


indorſed it, and (being accepted by 


the defendant) it was paid by that 
1 to the plaintiff, who did not 


ow him it was ruled that the plain- 
tiff could not recover; Mead v. Young, 


4 7. KR. 28. 


(4) Yide ſup. pl. 6. 
(e) Pide fup. þl. 3. 


* 


. 
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tice (a). ethly, That the demand muſt be proved ſubſe- 
quent to the indorſement; for if it was precedent, be 
could only act as ſervant to the indorſer; and ſo the de- 
mand was inſufficient to charge the indorſer. Gthly, If 
a man indorſes his name upon the back of a bill blank, he 


puts it in the power of the indorſee to make what uſe of 


it he will (4); and he may uſe it as an acquittance to diſ- 
charge the bill, or as an aſſignment to charge the indor- 
fer. Ithly, In caſes of bills purchaſed at a diſcount, this 


is the difference; if it be a bill payable to A. or bearer, it 


is an abſolute purchaſe; but if to A. or order, and it is in- 
dorſed blank, and filled up with an aſſignment, the indor- 


= 


\ * 
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indor ſet may 
make what uſe 
of it he will. 
Ante 126. 


ſer muſt warrant it 


(a) Notice muſt be given of a re- 


fuſal to pay, and alſo of a refuſal to 


accept; and if notice is not duly given, 


a ſubſequent promiſe under ignorance 
of that circumſtance will not be bind- 
ing; Bleſard v. Hut, 5 Bur. 2670. 

Goodall v. Dolley, 1 24 K 712. Where 


the parties to whom notice is to be 
given reſide at a different place from 


the holder and drawer, notice muſt be 


ſent by the next poſt; 1 T. R. 167. 
Where the holder called on the drawer ie g 
ration; and the omiſſion thereof is not 


of a note the day it became due, and 
not finding him within, left word that 
it was due, and deſited the drawer 


would ſend to take it up; on the next 
day he called again, and the drawer 


as much as if there had been no diſ- 


o 


given by the holder to the indorſer on 
the firſt day ; Tindal v. Brown, 1 T. 


Rep. 167, 


* 


ple 4. 


If the drawee has not effects of the 


drawer in his hands, notice of non- 
acceptance need not be given to charge 


the drawer ; but the ſame circumſtance 


does not remove the neceflity of N 
to charge the indorſer ; Beckerdike.y. 
Bollman, 1 T. R. 405, Demand from 


the accepter, and notice to the in- 


dorſer, mult be alleged in the decla- 


cured by verdict; Doug 679. 


(5) A perſon indorſing his name on 
a blank note or check, is liable to an- 
ſwer as indorſer upon any note or bill 
"afterwards written therein; Ruſel v. 


promiſed to pay the ſame day, which 
he did not; and on the third day he 
called again, and not finding him in, 

ſent the note to the indorſer, and all 
the parties lived in the ſame place; it 
was ruled chat notice ſhould have been 


Tangſtaſß, Doug. 


(c) Vide acc. 


Skin, 411. Holt 117. 


10. Starkey verſus Cheeſeman. 8 
(Mich. 11 Will. 3. B. R. 1 Ld. Raym. 538. 8. C.] 


P LAINTIFF declared on a bill of exchange againſt 
the drawer, ſhewing that the party on whom it was 
drawn refuſed to pay it, per quod onerabilis, devenit, &c. 
but laid no expreſs promiſe : He alſo laid an indebitatus af- 
Jumpfit and a quantum meruit. There was judgment by de- 
fault, and a writ of inquiry; and now Carthew moved in 
arreſt of judgment, that he has ſet forth the cuſtom, but 
has not declared on an expreſs promiſe z and he argued 
| 33 „ that 


* 


14. 2 
Bank of England v. 
Newman, Com. 57. Hill v. Lewizsg 


Declaration a- 


gainſt drawer is 
good without 
laying an expreſs 
promiſe. 1 Vent. 
27, 443 152, 
153. 1 Lev. 
280. 1 Mod. 
14. Cro. ſac. 
44. Cumber. 


32. Cart Fo. 
S. C. Bailey 11. 


Str. 224. 
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that i it is not enough to ſet forth a contract bor goody; Fae 
tions cujus the defendant became indebted, — nor a ſub. 
miſſion to an award, ratiane, Sc. And that without al- 
leging an expreſs promiſe, it muſt be taken for a mere ac- 
tion of deceit upon the warranty, to which the proper an- 
ſwer is non cul. and then it cannot be joined with the in- 
- debitatus 'afſumpſit and quantum meruit. Vide Hard. 486. 
Hob. 180. 2 Keb. 695. Win.-24. 1 Cro. 302. 1 Ro. 302. 
2 Cro. 306. 2 Ro. 366. 1 Keb. 878. 1 Sid. 160. Northey 
anſwered, that it was ſufficient to count upon the cuſtom, 
becauſe the cuſtom makes both the obligation and the pro- 
miſe. And Holt Chief Juſtice held the drawing of the 
bill was an actual promiſe; and 1 pra was given pra 


[+ 2 ef 5 . Mitford verſus Wallicot. 
25 Will. 3. B. R. Comyns 75. 8. C. by the name of 
Gregory v. Walcup, 1 Ed. Raym. 574. 8. C.] 


. T2 HE plaintiff declared on a bill of exchange dated the 
| eee 28th of Oeber, payable at double uſance; and that 
- good, and a- the 3 on whom it was drawn accepted the ſame 
— 1 the 31ſt of December, and promiſed to pay ſecundum teno- 
2 rem billæ pred. And it was objected in arreſt of judgment 
perl. Ante after verdiCt, that there could be no acceptance to pay ſe- 
127. — curidum tenorem bille ; becauſe the time of payment was 
es beg _ elapſed at the time of the acceptance: Sed non allocatur. 
For if, after the time of payment is elapſed, H. accepts 

. the bill, the acceptance is good; and the ſubſtance of the 


promiſe is to "Pay the money.  Fudicium * quer, - 


12. Clerk verſus Martin. 
Lal. 1 Ann. B. R. 2 Ld. Raym. 757- E.] 


Poſt 364. Ac- Aves was s given bs the defendant, whereby he pro- 
1 miſed to pay to the plaintiff, or order, ſo much mo- 
1 ney. The plaintiff brought an action on this note, and 
tute. Ante 125. declared on the cuſtom of merchants; and likewiſe laid a 
- - general indebitatus afſump/it, and on the general iſſue entire 
damages were given. Upon motion in arreſt of judgment, 

the Court held, that this is not within the cuſtom of mer- 

- chants, and, being no ſpecialty, no action can be ground- 

ed on it. Then it was anſwered, that being void, no da- 

mages could be intended to be given for it. Sed non allo- 

catur; for it is not a matter inſenſible, but inſufficient in 


law. And judgment was arreſted. Vide infra. 


Bills of Exchange, 
BEE fr Sn, 3. Pottet verſus Pearſon. ett; 
et 1 Ann. B, R. 21d, n. 759. 8.C.] 


ERROR of a judgment in the Common Pleas on a 
| like note ; the plaintiff declared, that there was a cuſ- 


tom within London among merchants trading there, that 


if a merchant figned a note, promiſing to pay to J. S. or 
order, &. that he became bound by the cuſtom to pay, 
Sc. And A. Cherley would have diſtinguiſhed this from 


the foregoing caſe, being laid as a ſpecial cuſtom in Lon- 


don, and that confeſſed by the judgment by nil dicit. Sed 
per Holt C. J. This cuſtom to. oblige one to pay by note 
without conſideration is void and againſt law. Ex nudo 
 patto non oritur actio. The judgment was reverſed. 


14. Faſt ver/us Eſſington. 
(Mick. 1 Ann. B: R. 2 Ld. Raym. 810. S. C. guod vide.] 


] NDORSEE declared on a bill of exchange againſt 
the drawer, and the bill was, Pray, pay this my firft bill 

of exchange, my ſecond and third not being paid ; and the in- 
dorſement was ſet out in this manner, that the drawer in- 
dorſavit ſuper billam illam, content. bille illius folvend. to the 
plaintiff, without ſhewing that it was ſubſcribed. On non 
aſſumpfit and verdict pro quer. it was objected in arreſt of 
judgment, that there was no averment that the ſecond and 
third bill was not paid, which is a condition precedent : 
Sed non allocatur, Et per Cur, That muſt be intended, for 
the plaintiff could not otherwiſe have had a verdict: and 
for the ſame reaſon alſo; the indorſement, which was like- 


wiſe excepted againſt as ſet forth in the declaration, was 


held good, being aided by the verdict; the Court com- 
paring it to an action of debt, by an aſſignee of a rever- 
ſion, without ſhewing an attornment, which on non debet 
is aided by verdict; for if the indorſement be neceſſary to 
transfer the bill, ſo is the attornment to paſs the reverſion. 
Ergo, as the attornment ſhall be ſupplied by the jury's 


finding debet, ſo ſhall the indorſement by their finding a/- 


Jumpſit (a). | 


(a) R. on judgment by default, that Cheeſoman, Carib. 509. 
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Poſt 364. Ante 
125. 
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Far. 86. In de- 
claration on a 
firſt bill, want of 
averment, that 
the ſecond and 
third were not 
paid, aided after 
verdict. 3 Salk. 
400. S. C. Vi 
S n2J-*” ©? 


1 Vent. tog, 
275 442 153» 

I Lut. 899. 

1 Sid. 428. 

1 Mod. 14. Far. 


And on de- 


an averment that ſecond and third were murrer to the replication; Megger- 


pot paid, was not material; Slacke v. foffe v. Keene, Str. 214. 
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1 5. Lucas verſur Haynes. 
[Faſ. 2 Ann, B, R. 21d. Rey. 871. 8. c.] 


Indorſement of 1 trover fs a bill of exchange, the caſe upon evidence 
hoody wo As was, That the plaintiff had a bill of exchange drawn 
he prope. upon the defendant, and ſent it by 1 S. to the defendant 
10 get it accepted. J. S. left it with the defendant; and 
"aftervegzds the bill being loſt, the plaintiff brought trover 
| . fon it, and S. was now the plaintiff's witneſs for this 
* matter : and becauſe the plaintiff had indorſed the bill, it 
| Ante 2 as objected that . S. could not be a witneſs; and this 
| yo being ſaved, the, Court were all of opinion, that the 
indorſement, without other words purporting an aſ- 
ſignment,. does not work an alteration of the property; 
for it may ſtill be filled up, either with a receipt or an aſ- 
ſignment, and — J. S. is a a good witnels. | 


12 — 


16. Butler verſus Cape 
* 
3 22 8 7 | 
OR) E Ell C. J. Þ ; der fo muth 
E 0 2 me or my order ſo much, is a 
| 2 J 
wege 2 bill of exchange, if accepted, and this is — only 
by nm Y. to make a bill of exchange without the intervention 
2 ay of a third 3 | | 
Holt 119. | | 
10 Mad. 286e | E 
5 Fl 1 17. TOY verſus Perkins. 


g be 2 Ann. B. R. 2 Ld. Raym. 992. S. C. by the name 
ok Brough and Parkings, ] | 


[Triv. 2 Any. B, R.] 


; declaring vp R R OR of a judgment in C. B. in * on an inland 
inland bills bill of exchange brought againſt the drawer, and judg- 

| 4 decent mem for the plaintiff by nil dicit. Mr. Raymond for the 
s +=4 5 fer forch, plaintiff in error urged, that it doth not appear by the de- 
2 W. cap. 19. © Claration that the bill was proteſted, and tince the ſtatute 
Nod. 30. 8. C. 9 & ro V. 3. no action lies againſt the drawer unleſs 

- there be a proteſt made as that a& requires, and this 

ought-to appear in the declaration; for at common law 

the party had no remedy againſt the” drawer, without no- 

Holt r. fice firſt given him of non-payment : and if the itatute 
does not make the proteſt neceſſary, it does nothing. Mr. 
. Parker contra, It does not appear the bill was accepted by 
. | | under-writing, without which it is not within the ſtatute, 
+ 1 Lill. 234 and without it a proteſt cannot be made; for a proteſt 
| Mod. Ca. 29. Was not neceſlary at common law 1 in caſe of inland bills, 
as 
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as it was in caſe of foreign bills; but ſuppoſing it were 


; I I ; 
— 3 , 
. * 7 - 
8 p 
x 


within the ſtatute, yet the proteſt need not be ſet forth 
in the declaration, but this is to be conſidered at the trial; 
for if the drawer receive damage for want of a proteſt, and 


the damage amounted to the value, it is a total diſcharge ; 
if leſs, yet for ſo much. Holt C. J. In inland as well as 
foreign bills of exchange, the perſon to whom it is pay- 
able muſt give convenient notice of non-payment to the 
drawer ; for if by his delay the drawer receive prejudice, 
the plaintiff ſhall recover : A proteſt on a foreign bill was 
part of its conſtitution (a); on inland bills, a proteſt is ne- 
ceſſary by this ſtatute, but was not at common law; but 
the ſtatute does not take away the plaintiff's action for 


Mod. Caſes 30, 
81. 8. e 
Brough verſ. 
Perkins. 


* 
Proteſt was not 
neceſſary to 
charge the draw- , 


at common law. 


want of a proteſt, nor does it make ſuch want a bar to the | 
plaintiff's action: but this ſtatute ſeems only, in caſe there ' 
be no proteſt, to deprive the plaintiff of damages or in- vi. Str. 910. 
tereſt, and to give the drawer a remedy againſt him for 
damages if he makes no proteſt. Quod Powel conceſſit, 

and that a proteſt was never ſet forth in any declaration 


ſince the ſtatute. 


(a) R. that the proteſt of a foreign 


dill muſt be proved; 5 T. R. 239. It 
ought to be ſtated; Bailey 683; or 
ſhewn not to be neceſſary ; 2 A. 


713. But the omiſſion can only be 


taken advantage of upon general de- 
murrer ; Salomons and Stawely, Doug. 


683. 3d edit. note + 144+ 


18. Buckley ver/us Cambell. J 
Hin. 5 Ann, B. R.] 


T HE plaintiff declared upon a bill of exchange drawn Uſance; the 
at Amfterdam, payable at London at two uſances, and n 15 

did not ſhew what the two uſances were; and judgment 85 

was given pro def. for the Court could not take notice of 

foreign uſances which varied, being longer in one place 


than another (a). 28 


(a) Mr. Bailey, in his Treatiſe on 


Bills of Exchange, page 59, makes a 


guere on this point, where there is an 


expreſs averment that the bill was pre- 


19. Hill & al. ver/us Lewis, 


ſented on the day it became payable ; 
the omiſſion is only fatal on demurrer ; 
3 Keb. 645. | 


[ 132 ] 


{2. If Taſſell and Lee v. Lewis, 1 Ld. Raym. 743, is not 8. C0) 


ACTI ON upon the caſe for 170 J. 105. The plain- H. indorſed two + 


tiff declared ſeveral ways, viz. 1ſt, Upon two bills of 
Exchange againſt the indorſer. 2dly, Upon a mutuatus. 


notes in ſa isfae - 
tion of a debt, 
and before re- 


Z4dly, 


er of inland bills 
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FE ceipt the drawer 2dly, An indebitatus afſump/it for money laid out for. the 
8 uſe. of the defendant. Upon non aſſumgſit pleaded, the 
dorſer could be Caſe upon evidence was, Mcor a goldimith ſubſcribed two 
_—_— notes payable to the defendant; the defendant on the 19th 
N of | OFober indorſes theſe two notes, and gives them and 

' 116, See eight others to one Zeuch, to whom he was indebted : 
6 _ 147- auch, the 19th of October, betwixt the hours of eleven 
5 5 and twelve, brought theſe notes to the plaintiffs, being 
5 goldſmiths, and they accepted them, and gave to Zou 
. | ö other bills, and ſome money; and afterwards, the ſame 
Z Bob day, the plaintiffs received money upon other bills of the 
ſaid Moor, and might have had the money due upon theſe 
two. bills, if they had been demanded; but in the night 
following, about midnight, Moor broke and ran away; 
and whether the plaintiffs or. indorſer ſhould loſe this 
170. 106. was the queſtion, _ 2 


L 1 


And the firſt queſtion was, Whether the acceptance of 
theſe bills in ſatisfaction for ſo much money, be a good 
diſcharge of the indorſer? And Holt C. J. held, that 

| goldſmiths bills were governed by the ſame laws and cuſ- 
=” vs 1 | toms as other bills of exchange; and every indorſement is 
na new bill, and ſo long as a bill is in agitation, and ſuch 
Ng indorſements are made, all the indorſers and every. of 
Pot pl. 20. them are liable as a new drawer. That by the law gene- 
| a wage _ rally, every indorſer is poo liable as the firſt drawer, 
indorſer is only : ; 
liable in default and cannot be diſcharged without an actual payment, and 
of the firſt is not diſcharged by the acceptance of the hill by the in- 
7 1 Wil- gorſee; but by the cuſtom this is reſtrained, viz. the ac- 
* ceptance is intended to be upon this agreement, ſc. That 
the indorſee will receive it of the firſt drawer (a), if he 
can, and if he cannot, then that the indorſer will anſwer 
it; as if the firſt drawer be inſolvent at the time of the in- 
dorſement, or upon demand refuſes to pay it, or cannot 
Ante 126, 128. be found. And the indorſer is not diſcharged without ac- 
Polt 133, 442- tyal payment, until there is ſome neglect or default in the 
indorſee, as if he does not endeavour to receive it in con- 
1 yenient time, and then the firſt drawer becomes inſolvent. 
Indorſee muſt The ſecond point was, What ſhall be thought conve- 
eee, eee nient time to endeavour to receive ſuch bill? Et per Holt 
. C. J. In caſe of foreign bills, he upon whom it is drawn 
hath three days to pay it, and the indorſee of ſuch foreign 
bill need not demand payment until the ſaid three days be 
expired; and if he upon whom the bill is drawn become 
inſolvent in the ſaid time, the indorſer is chargeable, and 
after the three days the indorſee may proteſt it; and it 
ſeems the ſame time ought to be allowed for inland bills, 
-[ 13 3] though it was urged that for foreign bills a longer time 
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(a) Vide note to Anon. p. 126, þL, 5 
| 85 : was 


BRITT, 5. 1 
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was required, in reſpect the drawce was to receive adyice | 

from the drawer (a). Se . anldto $922 | 

And the Chief Juſtice, in his direction to the jury, ſaid, Convenient time 
is according to 


That what ſhould be thought convenient time, ought to 4c... 


be according to the uſage among traders in ſuch cafes, and traders, dad cit- 


cumſtances of 


upon all the circumſtances. That the plaintiffs had ten cum 3 
bills delivered to them together; and that perhaps they?“ 4 
had other affairs that hindered them from going preſently 

to receive theſe two bills, and that they received two other 

bills the ſame day. The Chief Juſtice left it to the jury to 

conſider, whether the time in this caſe were convenient 

time or not (5): And if the plaintiff had convenient time 

to receive his money, then to find for the defendant, other- 

wiſe for the plaintiff. And they upon conſideration found 

for the plaintiff; upon which the plaintiff prayed to take 

the verdict upon the indebitatus aſſumpſit. Et per Chief 


(a) Days of grace are allowed on 


Inland bills. R. that they are allowed 


on promiſſory notes; 4 7. R. 148. If 
the third day is a day of public reft, 
the bill is payable on the ſecond ; 

Ld. Raym, 743. | 
() The following note upon this 
ſubject is extracted from Mr. Bailey's 
Treatiſe on Bills, p. 32. 

«« What ſhall be conſidered as rea- 
ſonable time (1) is matter of law, and 
will depend upon the occaſion upon 
which the bill or note was given. 

„ Thus upon ſuch a bill or note 
given for caſh, by a perſon who makes 
the profit by the money on ſuch bills 
or notes a ſource of his livelihood, it 
is difficult to ſay what length of time 
is to be conſidered unreaſonable ; while 
upon ſuch bills or notes given by 
way of payment, or paid into a 
banker's any time beyond that which 
_ the common courſe of buſineſs war- 
rains ,, | 

«© Upon a bill or note cf this kind, 
given by way of payment, the courſe 
of buſineſs ſeemed formerly to be to 
allow the perſon to keep it, if it was 
Payable in the place where it was 


given, until the (3) morning of the 
next day of buſineſs after its receipt, 
and till the next poſt if payable elſe. 
where (4), but not longer. 


« Thus, upon a note of this kind, 


Payable in London, and given there in 
the morning, a preſentment the next 
morning was held ſufficiently ear- 
ly (5) ; the preſentment of a fimilar 
note given in London at half paſt eleven 
on the Monday, at two on the Tuęſday, 
too late (6). | 

e But in a very modern caſe, de- 


ferring the preſentment of a ſimilar note 


given in London at one, until the next 


morning, was held unreaſonable (7). 


% And in all caſes the preſentment 
ought, it ſhould ſeem, to be made the 
firſt time the holder goes or ſends 
upon buſineſs to the perſon who is 
to make the payment. 


A bill or note of this kind, given 


by way of payment to a banker, muſt 


be preſented by him as ſoon as if it 


had been paid into his houſe by a cuſ- 
tomer ; which, if payable at the place 


where the banker lives, muſt be thenext 


time his clerk goes his rounds (Y. 


(1) Appleton v. Sweetapple, B. R. M. 23 8. 3. Append. to Bailey, No. 6. 


(2) Vi. Str. 416. 


(3) Vi. Fletcher v. Sandys, Str. 1248. Ward v. Evans, Id. 


Raym. 928. (2 Selk. 442.) Moore v. Warren, Str. 415. Turner v. Mead, Str. 416. 


Hoare v. Da Cofta, Str. 910. 
v. Chitty, Str. 1175. 


Trotman, Bl. f. | 


5) Hill v. Lewis, ſupra. 
2175. (7) Appleton v. Sweetapple, Appendix to Bailey, No. 6, 


(4) Vi. Manwaring v. Harriſon, Str. 508. E. I. Comp. 
(6) E. I, Comp. v. Chitty, Str. 
(8) Hankey Vs 


Juſtice, 
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TT Bills of Exchange. 
Verde may be fuſtice, You cannot take the verdict upon any part of the 
5 8 declaration but that to which evidence was given, and here 
-  cliration, to it will be good, if found upon the bills of exchange; but 
which the evi- if the evidence be applicable to any other part of the de- 
_—_ is arr. claration, you may take it upon any ſuch part to which 
PE the evidence is applicable. And becauſe Zouch had ſworn 
that he received the benefit of, and had been fatisfied with 
the bill he took of the plaintiff, by which the defendant | 
was diſcharged againſt Zouch, the verdict was taken upon 
the indebitatus afſumpſit for money laid out for the defend- 
ant's uſe 4 and it ſeemeth the indorſement by the defend- 
ant to the plaintiff was good evidence of a requeſt to pay 
the ſaid money to Zaueb. Now exception was taken that 
one bill was payable to the defendant only, without the 
words, or his order, and therefore not aſſignable by the 
indorſement; and the Chief Juſtice did agree that the in- 
| -  dorſement of this bill did not make him that drew the bill 
Ante 128. Af chargeable to the indorſee; for the words, or to his order, 
; Ggnment of note give authority to the plaintiff to aſſign it by indorſement; 
not payable to and it is an agreement by the firſt drawer that he would 
. anſwer it to the aſſignee: But the indorſement of a bill 
whieh has not the words, or 10 his order, is good, or of 


the drawer. 
| the ſame effect betwixt the indorſer and the indorſee, to 
make the indorſer chargeable to the indorſee (a). 
| | (a) Vide Bailey 17. 9 : 
3 20. Harry ver, u Perrit. 


L Trin. 9 Ann. B. R.] 


tndorfet ts 'CTION on a promiflory note againſt the ſecond in- 


2 in the dorſer, and the plaintiff declared without an aver- 
= e e ment, that the money was demanded of the drawer, or 


136, pl. 6. the firſt indorſer. And this was held good upon motion 
| in arreſt of judgment; for the indorſer charges himſelf in 
1 8 ſame manner as if he had originally drawn the 
ul (5). ey 5 


(0) Vi. accord. Bromley v. Frazer, Ath. 281. Hyylin v. Adamſon, 2 Bur. 
1 Strange 441. Lake v. Hayes, iſt 669. e e 
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Widops, Archbiſhops, &: 


Biſhop of St. David's verſus Lucy. 


[Paſ. 11 W. 3. B. R. 1 Ld. Raym. 447, 539. S. C.] 
TH E Biſhop of St. David's was ſued in a court held at 
* Lambeth, before the Archbiſhop of Canterbury him- 
ſelf in perſon, for ſimony, and ſeveral other offences; and 
now he moved for a prohibition ; and the ſuggeſtion was, 
that he was cited to Lambeth, and not to the Arches, and 
alſo that he was cited before the archbiſhop himſelf, and 
not before his vicar-general, and the proceeding againſt 
him was in order to a deprivation. Et per Curiam, 
1ſt, The archbiſhop hath a provincial power over all the 
biſhops of his province, and may hold his court where he 


pleaſes 3 and he may convene before himſelf, and ſit judge 


© himſelf and ſo may any other biſhop ; for the power of 
a chancellor or v 


the biſhop. i „ | 
2dly, The Court held, that the ſpiritual court might 
proceed to puniſh him for any offence done againſt the 
duty of his office as biſhop, and as it relates to that: for 
eccleſiaſtical perſons are ſubject to the canons; thoſe of 
1640 have been queſtioned, but no doubt was ever made 
as to thoſe of 1603. And as the clergy are under differ» 
ent rules and duties; it is but reaſonable that if an eccle- 
ſiaſtical perſon offend in his eccleſiaſtical duty, he ſhould 
be puniſhable for it in the eccleſiaſtical court, eſpecially 
if it be in a matter for which he is not puniſhable at com- 
mon law; and it is but fit the clergy ſhould have a power 
to purge their own body from ſcandalous members. Caws- 
drys caſe was remarkable, for he was deprived for preach- 
ing againſt the common prayer; and yet being the firſt 
inttance, there was another puniſhment appointed by the 
ſtatute. Vide 31 E. 3. c. g. 2 Inf. 586. The eccleſiaſ- 
tical court may puniſh any. eccleſiaſtical officer fot extor- 
tion. They may puniſh for forging of orders, vide Keb. 
39. They may puniſh'perjury committed in a ſpiritual 
court, and a ſpiritual matter, as matrimony; not in a 
temporal matter, as in contracts, (but this is not ſettled, 
per Holt,) vide 3 Cro. 788. Simony is determinable in the 
ſpiritual court, and not here; for it was not ſup 
| | | common 


\ 


12 Mod. 238. 
Ante 166. Poſt 
294. Biſhop 
cited before the 
archbiſhop in 
perſon, for ſimo- 
ny. Mod Caſes, 
- &c., 160, Far. 

a 56. ; 


"Biſhop may _ 
judge in perſon © 
r by vicar gene · 

ral. 


* 


icar general is only delegated in caſe of 


Biſhop may be 
puniſhed in the 
archbiſhop's 
court for any 
offence again? 
the duty of his 
office, 


Had. 334. | 
5 Co. 6. 


Eccleſiaſtical - 
court may pu- 
niſh a temporal 
offence, if com- 
mitted in an ec- 
cleſiaſtical court, 
or matter. 


poſed at 


, : AY * 


5 4 ' Biſhops, Archbichops, Ke. 
„ common law, which is the reaſon there were no damages 
[ I35 ] in a quare impedit. Vide 4 Co. 49. b. 3 Inſt. 204. Biſhop 
| deprived for dilapidations. . 8 
A prohibition being denied, the archbiſhop. went on 
| and gave fentence of deprivation againſt the biſhop. of St. 
| David's: Upon this the biſhop of St. David's appealed to 
Mich. 11 W. 3. the delegates ; and in Mich. 11 V. 3. ſuggeſting that by 
the common law the archbiſhop alone could not deprive a 
biſhop, and that the delegates refuſed to admit his allega- 
tions, he moved for a prohibition, urging, that all biſhops . 
were barofis, and inter /e peers. Et quod par in patem im- 
perium non habet. And that though a biſhop may be cen- 
ſured, yet he cannot be deprived by an archbiſhop, becauſe 
their temporalties, which are protected by common law, 
are concerned; vide 14 E. 3. c. 3. But it ought to be 
done by convocation,. [which Holt C. J. ſaid was a new 
fancy of Sir Bartholomew Shower's,} or by the eccleſiaſtical 
commiſſion; | „ Foe 
Hlereupon Holi C. J. and the reſt held, an archbiſhop 
| bad power over his ſuffragans, and might deprive them; 
Biſhops are pares that biſhops are co-ordinate, or pares jure divino, but not 
jure divino, not ure humane, otherwiſe their inſtitution would be to no 
I . end. That their peerage is by reaſon of their barony ; 
that ſeveral abbots ſat in the Houſe of Lords in former 
times, and it might as well be pretended that they were 
therefore exempt from the biſhop and could not be de- 
' Archbiſhop has prived. That by the common law the archbiſhop has a 
a merropolitical  metropolitical juriſdiction; and that archbiſhops are over 
}:hops by com. biſhops, as well as biſhops are over the other clergy ; that 
mon law; his power was uſurped upon and diminiſhed by the pope, 
i but reſtored to its extent at common law by the ſtatute of 
Uſurped by the H. 8. That by allowing his power to viſit, all is admit- 
+ ad fore ted; for he that may viſit may deprive as well as cenfure, 
. Mi | tate of 4.8. He theſe being but ſeveral degrees of eccleſiaſtical puniſhment; 
3 _—— and by the 26 H. 8. and the 1 Eliz. c. 1. the only power 
= cm print given to the eccleſiaſtical commiſſioners was to viſit with- 
* out a word of deptivation; yet they were always allowed 
=, a power to deprive. From the time of H. 2. till H. 8. 
there hardly is an inſtance of the deprivation of a biſhop. 
And it is true, that before the 17 Car. 1. c. 11. confirm- 
ed by 13 Car. 2. c. 12. which takes away the court of high 
| commiſſion inſtituted by 1 Elia. thoſe deprivations that 
ER. : are of biſhops, are by the court of eccleſiaſtical commil- 
FT | ſioners; yet the reafon of that was only becauſe it was the 
| _ eaſter and ſhorter way. That it is not to be queſtioned 
8 but a biſhop may be deprived, vide 11 Co. 49. he may be 
Upon iſſue, whe deprived for dilapidations. And it is as plain that the law 
NF 2 takes notice of no other power that . e can deprive 
mut write tothe Bim; for if iſſue be whether a parſon be deprived or not, 


| | biſhop ; whether the Court muſt write to the biſhop 3 and if iſſue be whe- 


ther 


| her a biſhop be deprived or not, this Court muſt write th bier hg deprir- 

His archbiltop-to ify z and to what purpoſe ſhould the — 4 * 
23 H. 8. e, 9. againſt; citing out of the dioceſe, ſave the | 

power of the archbiſhop over his biſhops, if he had no 5 

power: vide to the ſaine purpoſe 29 Car. 2. c. 9. 13 Car. 2. [x 46] | 

1. The prohibition was denſed, and ordered that the nl 

ſuggeſtion be entered on record, chat the Court might en- don cannor be 
ter their reaſons of denial. Es per Holt C. J. If it be in- moved for, Uh 

ted on, à prohibition eannot be moved for till the ſug- 4g m exter- 

eſtion be entered on a roll. Afterwards Holt C. J. ſaid, 

that the biſhop of St. David's moved the Houſe of Lords 

for a writ of error upon this denial of a prohibition, and 

it was there held ho writ of error lay: 


* 


4 Biſhopries in England were anciently donative by Anciently bi- | 


de the king; and wich good reaſon, for the king was pa- foprics were 
tron; h — veg with their: lands 3 — 3 
de and then the ceremony was inveſtiture per annulum & Conferred by in- 
e baculum, tlie one a ſymbol of the ſpiritual marriage with 14d . Co. 
« the chureh, the other of the paſtoral care and b N 
& over Chriſt's flock. After many ſcuffles between the 
« popes and kings of England, it was ſettled” at laſt in 
* Ling Jobn's time, firſt, That the king ſhould: ſuffer a 
44 free election, but that that ſhould be founded on his 
C cungẽ deflire. And, 2diy, That the biſhop ſhould not 
ec have his temporalties till he ſwore allegiance to the 
ec king; but that confirmation and conſecration ſhould 
ec belong unto the Pope by which means he gained in 
c effect the diſpoſal of biſhoprics, till 25 H. 8. which 
de takes away the 'papal juriſdiction, quod vide. After- 
© wards, by the 1 Z. 6. c. 1. all biſhoprics were made 
c donative; but the 8 Elia. c. 2. has reſtored the ſtature 
é of the 25 H. 8. and thereby hath made them elective 
« in England ; but in Ireland they are donative by letters 
© patent at this day. Note, By the council of eran, | 2s 
© and the decrees of Alexander 3., no man was to take a 
« benefice from lay-hands, per Witlock, Widdrington 69. 
ec b. per Doderidge, That the original letter of agreement 
« is to be found in Matthew Paris and Eadmerus. Vide 
& f Jones 160. Lat. 37, 233. Palm. 457. 
„The manner of making a biſhop, as well in caſe of Manner of ereat- 
4 tranſlation as new creation, is thus: When a biſhop ing and tranſtar- 
« dies, the dean and chapter certify the king in chancery, ng ng. 
« and pray his licence to ele ; upon this the king gives 
« his congẽ d gſlire, upon which they elect, and then cer- 
4e tify the king, archbiſhop, and party; and then the king 
« by his letters patent gives his royal aſſent, and eom- 
„ mands the archbiſhop to confirm and conſecrate him; 
« whereupon the archbiſhop examines the election and 
« the party, and then confirms the election and conſecra= 
tion himſelf. This is the manner of proceeding in crea- 
Vol. I. N GOES... _ 


f 


— INCEST 


— 


—— 


o o = 
2 7 < bs 
= = n drr „ e A „4 ———— 


, * Ay 
1 14 
c 2 
RF 
I IK 
1 = Y & 
, 5 
b 
oF 
. 4 
: 
J 
. * * 
U 7 
| F 
#5 
£ 
} þ 
; 
8 N 
Y 
17 
. 
1 
1 
"F 
j k 


at 


| Conſecrationand | 6 When a biſhap jaaredlleted, 


Os 40 et tions," and it holds: W of 3 fave 
. only that he is net eonſeerated, for a conſecration is like 
—_— 3 afaraifeney 31 ausge err. i 


&- See Jonat 10. 
che old bee 1s vet void 
cohhrmation, 4 ce by the 8 till that election is confirmed: for 


ene former © though he be elected, the king may not conſent; nor the 


pteferments void. C archbiſhop confirms and it is 27 not reaſonable they 
* 137] « e theirald: profentment. till they gain. the new. 
15 1 162. 

* endende not tl conſecration, ia 

| « -Daderidge ; N idilringium 6. 65 i 

Requifites to 4 As there are four things required to nomplote. a par- 

complete a bi- 4c ſon,” ſec preſentation, admiſſion, inſtitution, and indue- 
br. 44 tionz ſo there are four things ana logianlly requiſite in 

e amakingof a biſhop; ; — which reſembles preſen- 

e tation confirmation, which reſembles admiſſion; con- 

1 ſeeration, which refembles inſtitution; and inſtalla- 

4 tion or inthronization, as in the caſe of an archbiſhop, 

te vhich reſembles induction, Fe Doderidge: Mid- 

| 66 „ daun 69. 5. 

Vn —— 2 biſhop was to be tranſlated, there | 

ciently was by « was no election, for the rule of the canon law was, ele- 

poſtulation to cc fut mori pateſt eligi'; and becauſe it was pretended he was 


* pope. » -66- rarvied to the 1 which marriage could not 


ec he diſſdlved but by the pope, thereupon - petition was 
« made to the pope, and upon the pope's conſent the 
©« party was tranſlated z this was faid to be by poſtula- 
5 <« tion. Vide Widdr. 48. 5. Sed per Gur. This was an 
© uſurpation and againſt law, and reſtrained by 16 K. 2. 
« and 9 H. 4. c. 8, and tranſlations are over Winne 
. 3 l 


4 Hop 
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Breach © in Actions of Debt, 
Covenant, Cale, &. 


TER: OI: 


4 covenant, the plaintiff declared, that the defendant $how. 79: A. 
1 and one J. 8. demiſed to the plaintiff for ſeven years, nd B. Dithi- 
virtute cujus he entered and was poſſeſſed; and the de- 3 
fendant and one A. by his command, entered upon the to the intereſt 
plaintiff; and that neither the defendant nor the ſaid 2 Co. 
7 S. had or ought to have demiſed the premiſes, but RE Cont: 07) 2 80 
the time of the demie, one R. was ſeized in fee; the de- Comb. 163. 
fendant pleaded that J. 8. was ſeized, and had power 1 Nel Abr. | 
© and right to demiſe, ab/que hoc that R. was ſeized, ci Noy 86. ja 
And abſque hot that the defendant entered and kept him 
out; the plaintiff demurred. Ef per Cur. 1ſt, Thete [138 
being no expreſs covenant, the action is founded ou the 
covenant in law implied in the word dimiſerunt; and | 
therefore as the intereſt granted by that word is joint, ſo is . 
the covenant imported by it: And then the action as to | 5 
this breach of their being not ſeized at the time of the neten as to 
demiſe, ought to have been againſt both the leflors, and Where clinic . 
cannot be maintained againſt the defendant alone: But as afiigns ſeveral 
to the other breach, via. That the defendant and one A. . 
entered, the action is well enough brought againſt him verſe ſeverally» © 
only; for it is his own act, and in conſtruction each did 
demiſe, and it is a ſeveral covenant as to their own acts 
ſubſequent. 2dly, The Court held, that as the plaintiff 
might well affign ſeveral breaches, the defendant might as 
well purſue and traverſe them; but judgment was given 
for the defendant, becauſe the action was not againſt both 
the leſſors, and the plea was good: Vide Show: 79. Meſme 
Caſe (5). 1 


(a) Knight v. Cambridge, > Lord 217. Innholders caſe, 1 Wil. 281. 
Raym. 1349. 8 Mod. 230. Str. 581. Simmons v. Langborne, 2 Will. 11. 
A breach aſſigned in the words of the Cornwalli: v. Savery, 2 Burr, 772. 
covenant is good, but it is equally Duffield v. Scotty, 3 Term Rep. 374. 
good to affign the breach in words Com. Dig. Pleader, C. 45, 46, 47, 48. 
tantamount. Vide Ferguſon v. Corniſh, (5) Vide Str. 553, 1146. | 
2 Bur, 1032. Stibbs v. Clough, Str. | 
| | — 2 
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Aar d. cel, the two feaſts of Dlichaelmas and Lach. d j, 3. G.. 8 d. by 


&s 2 1 
8 1 "it $46 4 Þ 4 
[Paſ. 2 W. & M. B. R. Jntr, Hill, 1 


1 , 


* 


Carth. 118. D EBT upon 0 bottomree bond; defindant craved 
Where defend- | 


3 loſt, and did not return; the plaintiff replied, the ſhip was 
— 2 beach not loſt, er hoc petit quod inguiratur per patriam. e de- 
in his replica= fendant demurred, and ſhewed for cauſe, that no breach 
tion. Hob. 14. was aſſigned in the replication z Shower argued for the de- 


400. Hab. 138, fendant, that without a breach, the plaintiff had no cauſe 


Yelv. 25. ter, that admits and excuſes a non-performanee, the plain- 
tiff need only anſwer and falſify the ſpecial matter al- 
leged; for he that excuſes a non-performance, ſuppoſes © 

it (a); and the plaintiff need not ſhew that which the de- 

. fendant has ſuppoſed and admitted (5). But if the defend- 

ant pleads a performance of the condition, though it be 

-not well pleaded, the plaintiff in his replication muſt ſhew 

a breach; for then he has not a cauſe of action unleſs he 

ſhew one. The reaſon of that caſe of the award is ſingle ; 

it is becauſe, though an award be made, yet it may be 


Renſon of the void in whole or in part: and therefore the plaintiff muſt 


den dd s not only ſhew the award, that the Court may ſee that there 


perform award. was an award, but muſt alſo ſet forth the breach, that it 


Vel. 24,25 may appear likewiſe that the non-performance was of a 


ag of - - ax good part of the award, and not of a void part thereof 
54, 55+ 3Lev. for in that it need not be performed. 2 Cro. 472. But 
13 Wilſon if the defendant pleat non ſubmiſit, and ſo forces the 
795 plaintiff to iſſue, there need be no breach ſet out. 1 Sig. 
290. | F 
| (ga) R. acc. Leckey v. Darby, 1 14. Raym. 108. 

- (6) K. acc. 1 Lev. 55. tr. 297. 


s! 3. Stagg hr Hind, | 


(Crna. 6 W. & M. B. R.] 


' Breach, that 31. JN covenant the plaintiff declared,. That the defendant 


for a year atTa- I covenanted to pay yearly, during the plaintiff's life, at 


equal 


al portions, and for breach aſſigned, that 34. 6 f. 8 d. on general de- 
2 year at Lady«day laſt, was —. and — The oct n 
defendant demurred, and objected, that it does not-ap- 
pear when the money became due; for it might be be hing 
and unpaid at Lady- day, and yet might become due at 8 
Michaclmat, or the Lad)- day before. But the Court held 4+ $6 
' this well enough upon a general demurrer, and gave judg - 
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D EBT for goo. upon articles in C. B. and judgment 44. 133. 
by nil dicit. A writ of error was brought in B. R. * 5 


It was aſſigned for error, that whereas the defendant was his alligns. 


to tender a conveyance to the plaintiff, his heixs or aſſigns, Breach that he 
the breach aſſigned was, that the defendant had not ten- CET 
dered a conveyance to the plaintiff, and ſo not purſuant to Caſes B. R. 86. 
the covenant by which he is to tender to the plaintiff or _ Diverſity 
his aſſigns. Vide 3 Cro. 348. accord. Sed per Cur. The nant to do an ac 
difference is between doing a thing to a man or his aſ- to, or by H. ot 
ſigns, and by a man or his aſſigns; if a thing be to be 1 85 
done by a man or his aſſigns, the breach muſt be in the 9 * 1 1 
diehunctive, that it was not done by him or his afligns. % © - 
But where a thing is to be done to a man or his aſſigns, it 

is ſufficient to aſhgn for breach, it was not done to him; 1 
for an aſſignment ſhould be intended to be done to the Vi: Str. 228. 
plaintiff himſelf, and if he aſſign his intereſt, then to the n Rn 
aſſignee; and if he did aſſign over his intereſt, that ought _ 1 
to be ſnewed on the other ſide. Judgment affirmed (a). 


(a) Cy, v. Ellis, 1 Str. 228. Co- the defendant neglected to do fo [with- 

venant that the defendant, his heirs out adding “ his afligns'*] held well 
or aſſigns, ſhould yearly; during the alleged. | 
term, plant eight trees. Breach tat 


— 


S. | Farrow verſus Chevalier. 
[Trin. 11 W. 3. B. R. 1 Ld Raym. 478. 8. 6a, 4 


0 VAE NA NT by the maſter againſt his ſervant, on Covenant not 1 

a covenant not to buy or ſell without the maſter's bug or fell with- 
leave within two years; and breach aſligned that he had, Bench that dl 
 diverfis diebus & vicibus, between ſuch a day and ſuch a verſis diebus & 
day, fold to H. and to ſeveral other perſons unknown, ie)bus, beraten 
goods to the value of 100/. Iſſue was upon this, and ver- ſuch 3 2 
dict for the plaintiff, and. n of Judgment, fold to EH. and. © | 
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139 Breach in ations: of Deht,- Ke. 


aeg. that the breach was uncertain as toi times and 


perſona ; 
8 g. C. Caſes cited pro cn. 3 Cru. 916. 2 Ce. 567: * Ray, B. 
Diverſity. Lev. 9 10 Sty. 420, 428. At per Holt C. J. Ain debt — : 
94. Cro. Jac. hond to perform covenants, the. replication muſt ſhew a 
486, Cro. n. certain breach; but in covenant it is enou ugh bo gn a 
176, 1 Brownl. 
23. 2 Mod. general breach, And this is certain enough; for it is ſo 
776. 2 Jon. 125. deſcribed; that if another action be brought, the defendant 
*] 140 may plead a former recovery for the ſame cauſe, and aver. 
3 Mod. his to be the ſame ſelling, © Geuld ]. agreed and ſaid, 
4. Raym. 106 hat in debt for a penalty on a' ſtatute, it is not enough 
to aſſign a breach in this manner, becauſe every offence 
entitles to a diſtinct penalty (a); but here the action being 


6aly for —— it is well enough. Judgment pro query 
PR ws . ſi e 2 K T N 


RAT . 4+ ar. 4 i 377 > 4 


| 56. Harmon As Owen 


x Mich. 12 Wl 3: B. R. 114. Bovine 620. rx 
W * 41 Mod. 4 421. 98.4, * 


Adbmpht wdo- - C4 A 8 E. for that the defendant, in 98 of 201, 
liver corn upon promiſed. to deliver, on Or before the fifth of January, 
wg twenty quarters of corn out of a ſhip into a barge, to be. 
a barge, tobe brought by the plaintiff to receive the ſaid corn, and af. 
brought by the | ſigns for breach, That the . defendant non deliberavit_ the 
mee OO ſaid twenty quarters Aber di cum quintuin dieni Januarii. 
deliver. upon the Defendant pleaded non aſſumpſit, and verdict for the plain- 
fifth of Janus y, tiff, It was moved in arreſt of judgment, that the defends 
p * 8 ant might have delivered the. twenty quarters, before, the 
| fifth. of January. After debate it was held, per Halt C. J. 
upon great conſideration, iſt, That this was good with. 

out the verdict, for the batge was to he brought by the 

- oe and the defendant was to deliver the corn into 


hat barge, ſo there muſt be a concurrenee of both parties. 


3 Lev. 29 The defendant could not make a tender to oblige the 


Vent. za. plaintiff to accept before the laſt day; and therefore ſince 
THe laſt day is the time appointed, when the one is obliged 
to deliver, and the other to agcept, it {hall not be pre- 
ſumeq that the plaintiff was there before the time, ready 


5 Vide 2 Keb to accept the corn with his barge. Fide 3 Cri: 14, 73. (a). 


qi  2dly, That it was clearly helped by the verdict ; Lobos ſe 
© if there had been an actual delivery, it might bare been 

——_..- in evidence upon non Ane pfit, and then the jury 
2 bund. 350. could not have fou for the pla intiff (6). Vide 1 Sid. 15. 


or Cer. 47 1 Saund. 228. 1 Vent. 119. ' Judgment pro puer. 5 


(a) Bi. Crs: Fac. 4 499- pl. 8. Co. BY. Vi. Gil. 25 65. Pt. 329. 
Lit. 202 Com. Di. Rent, D. 7. ee \ 6 3 A i 301 26% 
vol. 6. pa. 2214 * N. B 


Ll 


* . B. I iſt point, Hale 10 J. ſaid, There „„ 
no occaſion to deliver his. opinion ag to that, fince the ſ . 
cCond point made an end of this caſe. But he ſaid, it : 
uch 4 caſe did happen, he believed, 1 * would nor be p 


— a.;declaration would e 95 ey, 
Err ATE | NESS 
1 . EET > Th 2 A, 


7 "Tomplins Pe Fincent. epo . 1411 
blade, 1 Aan. 14. Pie, 610. 8.0% 


D* EBT for rent; the plaintiff declared upon FUE Far 96. S. C. 
made the 25th of Auguſt 11 W. g. of a meſſuage, hy. It" a leaſe lpe- 
bendum for ſeven years, incipiend. a 24 die Fanuarii, redden- pry 
dum quarterly at eee eee of" in the year, ., by che rde - 
Michgelmas, St. Thomas, Lady-day, and Midſummer, the r. . 1 
rent of 3 J. 10 6. per annum; the rſt payment to be made puted according 
at Michaelmas next; and ſhews that 14 J. de redditu pre- to that, and not 
diflo pro uno anno finita 24 Dhcembris\anno 13 W. 3. aretro he Mbeadum * 
fuerunt, &c. Undi aftio, tc. The defendant demurred. 
Mr. Mompeſſn took this exception to the declaration, that 12 
there is no year ending the 24th.of December, but it ends 
at St. Thomas's day, according to the reddendum, which is 
the 21ſt of. December: quod Curia conceſſit ; for where ſpe- 
cial days of payment are limited by the reddengumy the rent 
muſt be computed according to the reddendum, and not ac- ; 
cording to the habendum : and the computation of the rent, 
according to the habendum,' is only where the reddendum is 
neral, ſeilicet, yielding and paying quarterly ſo much 
| — WEE e h N 
aa 21 it. Kath 


SY + * — 92 2 * 
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. a” 190 - « #* " : * „ 1 a ; : — os 
« py * 4 2 - - = 1 1 


#3 + #4 x 7 n 
4 $605 - {$7 Eilan FERRY * 


8. bs "Vivian verſus Campion. . 
bean. . 2 Ld. Raya. 1125. 8. . 


Ti E plaintiff. as heir Acre That his anceſtor _ Heir aſſigns 
indemurum ſuam, cujus alteram purtem figille of the leſ- nh I tha 
fee (omitting fgillat.) bie in curiam profert, did demiſe ; baer, 
and that the leſſee covenanted n repair from time to time, tali die & per 10 
and to leave in repuir and then ſhewed that his anceſtor auge which in- 
died anno 10 M. 3. and for breach aſſigned guod primo Apr. ceftor's — 4 
anno tertis reginæ mu, & per 10 annos ante tune, the premiſes held well. Holt 
were out of repair. After verdict for the plaintiff, it wag a | 
moved in arreſt of judgment, iſt, That the word fgil/at. is 343. Skin. _ 
wanting. — the ten years incurred in thelifeof 305. | 
ee was ahard action. Et per Holt C. J. 955 
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ft, „The want of gilt. is cured by che verdict, and 
the pleading over. zdly, If the premiſes were out of re- 
pair in the time of the anceſtor, and continued ſo in the 
time of the heir, it is a damage to the heir; and the jury 
give as much in damages as will put the premiſes in re- 
air; but hereby no damages are given in reſpect of the 
Lak of time they continued in decay, but in refpeCt of 
what it will coſt at the time of the action brought to put 
the premiſes in repair; therefore per decem annos was fri- 


' + . »- 7 yolous; and he aid that this is not 4 hard action; and 


— — — — — — — 
— CInY — 2 — 


damages recovered ought to be applied to the repair of the 


IGG : 4 

8 8 * . * 3 
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good damages are tt given in theſe caſes, becauſe the 


_ . Franchiſe grant - 
ed to a corpora» 
tion may be re- 
gulated by by- 


29 Jo 1 Lev. 15. 


S. C. Caſes. .. 
B 8 269. 72] 


3 Burr, 1833. 


T. Jones 145. 


Members are 
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£ 1. The City of London verſus Vanacre. 
3 38 55 $38; * a WILEY e *? "7 1 92 14 ; 


Tun. 11 Will. z. B. R. 1 Ld. Raym. 496. 8. C. 12 Mod. 
„ 5 n * 250. 8. * 496 Greer 
Urox a habeas corpus,. the conſtitution of the city af 

London, as to the election of ſheriffs, was returned, 
and alſo the cuſtom for making by-laws; and that 7 Car. 1. 
a by-law was made, that no freeman of the city, choſen to 
be ſheriff of Londen, (hall be exempted from that office, 

unleſs he will take his oath that he is not worth 10,000 J., 
and bring with him ſix perſons as compurgators, futh as 
ſhall be approved of; and that upon open proclamation 
made in Guildhall of ſuch choice, he being called to come 
and take upon him the office of ſheriff at the next court, 
and enter into a bond of 1000 J. to take upon him the ſaid 
office, upon default ſhall forfeit the ſum of 400 /., and if 
he does not pay that within three months, ſhall forfeit 

400 l. more, Upon the motion for a procedendo'it was ob- 
ected, 1ſt, This is not within the cuſtom for making by- 
aws, becauſe the conſtitution of ſheriff is by the charter 

of King James, which is within time of memory; /ed non 


compeilable to aſlocatur: For where a franchiſe is granted for the benefit 
of a body politic, the body politic has power incidently to 
. | 8 | regulate 


of the corpora- 


— 


'_____ Byibaws, 142 
regulate that franchiſe for the public benefit (a). And this den by by.. 
by-law is only to require ſubſtantial perſons to undergo © nas 
that office; and as every member has the benefit of 828 1”. 4 
franchiſe, ſo they are compellable by penalties to undergo the is repreſear- 
the charge and; burdens to which the body politic is liable. 4 
Second objection, That the party elect may be indicted for of the body re. 
refuſal ; ſed non allocatur : For — he may be indicted 3 
and fined to the king, yet that will not ſave the city-fran- mo 2 
chiſe; therefore that ſhall not hinder the forfeiture on the 440. Alles 
by-law. Third obje&ion, That the by-law does not pro- 75: March 163, 
vide that the party thall have any notice of his being elect- — 01 25. 
ed, and the perſons who are the ſubjects of the by-law are 
all the freemen; and it is not the freemen but the li: e ee 
men, who are to be preſent at the election. 1 ft 2 aaer 
catur : For ſuppoſing that, yet the freemen are repreſent«s | 
ed by the liverymen; and he that is repreſented muſt take ro. Car. 49%. 
notice as much of the act of the repreſentative body, as if, 1 Roll. Abe. 
preſent ;. beſides, the election is; a notorious thing, and 365+ l. 20. 
there is a proclamation notifying it. 


2. Cuddon verſus Eaſtwick, | = Ta 
[HL '2 Ann. B. K. c VR 


A Bylaw, that all ſtrangers coming into the port of Lan- By-law, that al 
. don-ſhould employ city-porters-to carry their goods, anger hall 
Wc, was held nought. Et per Cur. They may make a ter fl. HE 
by-law that none but freemen ſhall be porters (a); but to 192. 8. C. 
confine ſtrangers to none but ſuch as city-porters, is un- 5 M94: 123 
reaſonable : 1ſt, Becauſe if the city will appoint no por- 4 . 
ters, they have no remedy againſt the city. And 2dly, | 
Strangers cannot know who” are city-porters, nor compel 

them to ſerve them. Vide poft, title Corporation. | 
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reſpect of his re- A the hundred's being anſwerable over to him; for the 
bs de Hir hundred'is hable by the ſtatute of Winchefer, but he was 
** nd > ſo at common law; and the reaſon why robbery” did not 
eercuſe him, Was, "becauſe (a) it might be 25 ard 
combination carried on in ſuch a manner that no proof 
could be had of it. Fer Holt Chief Juſtice. 


(. His reſponſibility extends to ciple does not apply, ain caſe of fire, 
au loſſes, to which this os Vide 1 T. R. 27. 
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1. Rex verſus North. 
” . 
0 Hill. 8 Wi B R 
(Hill. 8 Will. 3. B. R.] 


Certiorari not to T H E defendant was indicted beiter juſtices of the 
enn peace, and pleaded not guilty; and after the jury 


N ” were gone out to conſider of their verdict, he delivered in 


2 Keb. 138, a certiorari; and the juſtices returned the verdict, and it 
141, &c. 

694 27,61, was held well; for it cannot be delivered after the j jury is 
62. 1 Sid. 296. ſworn, 

2 Mod, 41. 
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2. Anonymous. 1 88 
[Paſ. 9 Will. 3. B. R. 
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A Motion way made. for a certiarari to remove an indict- Lies not ty ju... 
£23. ment of barretry, found at the ſeſſions of gaol- dali · l 
yery; and one Made caſe was cited, wherein fuch a gen, 
motion was granted. But per Cur. It is never granted to Poſt 150, 151, _ 
remove an- indictment found before juſtices of gaol-dali- _ 7 
very, without ſome ſpecial cauſe; ſo it is of the Old Boi- 434. | Pophs . 
ey; and if ſuch certiorari ſhould be granted, and the cauſe 144- — Rot. 
ſuggeſted ſhould afterwards appear falſe, a procedendo ſhould 2 N 
222 ðͤ tg cn, 114 7 


- R. ace. Str. 58g, Ca, temp. Hard. 36g. Vide Str. 549, 1049, 1068. 


ks 4 


I, as LE & : * nr | £3.12 5 | 95 8 1 85 . 741 Nb 91 ; F< 0-2 
3. Groenwelt verſus Burwell.” - + 
| L ; To 2 * 271 A peed * * PET þ ; = ; 12 5 * 3 
LTrin. 12 Will. 3. B. R. 1 Ld. Raym. 213, 454+ S. C. s 
5 os different points. Comyns 76. S. oh) IN? 


| T HE cenſors of the college of phyſicians have power Poſt 200, 263, 
by their charter, confirmed by act of parliament, to 2. Certiarad 
fine and impriſon for mal- practice in phyfic z, and accord- n 
ingly they condemned Dr. Groenwelt for adminiſtering in- the cenſors of 
 falubres pullulas & noxia medicamenta, and fined and impri- * och of 
ſoned him: And the queſtion being, Whether error or cer- „ 
tiorari lay? c. it was held ter Bott Chief Juſtice, . .:.1, 1 Keb. 818, 
ift, That error would not lie upon the judgment, be- * Nad #3: . 
cauſe; their proceeding is not according to. the courſe of Sales B. 4 
the common law, but without indictment or formal judg- 5. C. 3 5alk. 
e Yet, 49.34 FLIES +} 5. 2-113 Ch SW % x. 265, Carth. 
| ; . 2 12 | 3 421, 491. Holt 
2dly, That a certiorari lies; for no court can be intend- 184, 395, 536. 
ed exempt from the ſuperintendency-of the king in this 
court of B. R. It is a confequence of every inferior juriſ- 
_ diction of record, that their proceedings be removeable 
into this court, to inſpect the record, and ſee whether [ I45 1 
they keep themſelves within the limits of their juriſdiction. lich 296, 79, 
Vide 3 Cre. 489. By the 23 H. 8. c. 5. the commiſſion- &c. : Vent. 57. 
ers of ſewers are to certify their proceeding into Chancery; 1 Lev. 288. 
and the 13 Eliz. c. 9. ſays, the commiſſioners ſhall not — 
be compelled to make any certificate : Upon this, by. miſ- 374. Ld. Ray. 


take, they thought themſelves not accountable on a certio- 409. 8 Mod. 
FX . » - a" : 7 331. 1 Keb. 
rari, and refuſed to obey a certiorari iſſued out of the 12 "Cty 


King's Bench; and for this the whole body of the com- 524, 836. 

puthoners were laid by the heels, Hioug. 534- 

Rpt | | | Com. Cert. a. 
1. 2 vol. 3 ed. p. 187. 1 Bl. Re. 233. 2 Haw. P. C. 6 ed. 406. 
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[Mich. "8 Will. 3. B. R.) 


a. v7: Van. \ Cerdorari was fo remove an order againſt 7. 8. bock 
anc ND... ing foreign falt, which being removed, appeared to 
4 Bak. 43 be an order touching ſalt E foreię gn); and it was 

5b. 8. 5 — not to be N tor. 175 caule, dere r fuck 
54. 
1585 165 5. der. 


74 . 
4 NS : 4 2227 * * 8 T7 5 | ALE 17 15 > 8 . 2 2 TE. 
| 3, De. Sands” s che. | TY 
5 ea Lraſcb. 10 W. 3. B. R.] 


Certiora to re- FT HE oaths appointed by the ſtatute of the 1 V. & M. 
move conviction c. 8. were tendered to Dr. Sands by two juſtices of 


8 1 10 5 2 the peace, and he refuſing to take them, it was certified 


Poſt 149. 71nd. to the judge of aſſize, and by him into the exchequer, ac- 


294, 5. Holt cording to the ftatute of the ) & 8 V. 3. b. 27. And 
17 » Iz . 
now a certiorari was prayed to remove it hither, and a ſur- 


3 9 
| Bas 4 priſe and trick upon Dr. Sandi was ſuggeſted. Alſo the 


* 2 4 
— - * 


 -» Caſe of "Famer Duke of York was cited, who being pre- 
+ ſented upon the 3 Fac. 1. c. 4. for not coming to church, 
at the quarter-ſefſions, it was emen hither certisrari. ü 
But Holt =p held it could not be granted, becauſe it 
would perfe; ty. evade the ſtatute z for when it is once in 
tthcis court, it cannot be fent back again, which would ren- 
e Sek 1 der the ftatute of no effect, becauſe the party cannot be 
e balls eded againſt here; and that the caſe of the Duke of 
Nei was the _ caſe 2 it was ever done. 


oe 4 _ 
— 123 


— Nils, 1 85 


1 88825 ben. 11 Win. z. B. R.) 
Ereeptlons to be 7H E R E orders of commiſſioners of Salts are re- 
taken-to orders w moved into B. R. by certiorari, the Court does not 


25 file Gem but hear counfel upon the matter of them be- 
Caſes 40, 43. fore filing ; for if they are good, the Court muſt grant a 
| procedendo, which: © mi cannot do after they are filed. Sed 

per Car. Trin. 4 Ann. B. R. We will file them in any 


caſe where r no — danger is MY to enſue by the 
delay (a). 


. (a) vide Str. bog. 


Cer 


I. The Caſe of Cardiffe Bridge. 


km. 12 Will. 3. B. K. 1 Id. Raym. 360. 8. C. 


3 C ERTAIN orders of juſtices made purfuant to a pri- Certiorari lier to 
vate act of parliament for repairing Cardiſe Bridge, 1 und 
were removed bith | | 
made, That this Court could not ſend a certiorari to the latine. 1 Vent. 
juſtices of the peace in Wales; becauſe it might be ſen 
by the Court of Grand Seſſions, which was as the King's 64, 68. 2 Keb. 


Bench, and which by this means was ſkipped over and ren- , 724 797» 


- Its 4 


dered uſeleſs. Sed non allocatur : It is the conſtant prac- Allen 49. Styl. 
tice to ſend them into the counties palatine, and yet they 87. 8 Mod. 146. 
have original juriſdiction, and the ſame courts within 7 122 _ 
themſelves. The counſel for the Velſb juriſdiction ſaid, ,, 
this differed, becauſe the juriſdiction of counties palatine 
was derived from the crown. But this was not regarded. 
And the Chief Juſtice ſaid, that, in caſe of ſewers, this 
Court inquires into the nature of the fact before they grant 
a certiorari, that no miſchief may happen by inundations 
in the mean time; but this is only a diſcretionary execu- 
tion of their authority, for wherever any new juriſdiction 
is erected, be it by private or public act of parliament, 
they are ſubjeCt to the inſpections of this Court by writ of 
error, or by certiorari and mandamus (a). 


() R. ace. Strange 553, 704. Bur. 6 ed. 405. ch. 27. p. . 


334. 2439» D. Acc. 2 Hawk. . C. 


8. Rex wver/us Levermore. 
[Trin. 12 Will. 3. B. R.] 


A Certiorari iſſued to remove a conviction of deer-ſteal- 
'v ing, and the juſtices returned two afhdavits, and a 
Warrant to diſtrain; and the return was quaſhed as im- 


| perfect. 


9. Rex verſus Brown & al. 
[Mic. 12 Will. 3. B. R. 1 Ld. Raym. 609. 8 C.] 
TJ ILLIAM Brown, Francis Wood, and Leonard 'Vatance. Cer- 
8 Fefbrok were jointly indicted at the ſeſſions, and tiorati to remove 
Brown was alſo ſeverally indicted; and Word and 2 wn ns 57 will 
"brook, and one F. S. were indicted in another indictment; not remove in- 
and a certioruri was awarded to remove all indictment 


- 4 
I; 


— — 


er by zertiorari ; and one objection Was and counties pa- 
146, Poph. 
t * > 1 Mod. 


8; diftrnent againſt 
„ A. and B. Ante 


— 


| 245. 2 Sdk. in quibus idem Willielmis, Franciſcus & Leonard. indiftatt 
= 452, 658 ſunt; without ſaying vel aliquis corum indifat, exiftit. Et 
=: 1 Lev. o. per Cur. None of the indictments are removed, but only 
o'. 155. the joint indictment firſt mentioned, and the juſtices be- 
I el. A. low may proceed on the others without contempt (a). 
393. Bro, Recordare, pl- 2. Pier 36. 1 Ander. 133. 2 Ander. 449. 2 Stund. 94. 


3 % Fide Str, Bag: B, ace. 1% F. C. c. a5. E. . 
* e 1189. f 151. Vit Heut... 


. * 6 , * : 
4 r — apr once —ů ů 
\ - 4 


{ 58” 3 


{ : 


* 


[147] 1%. Domina Regina verſus Paroch. St. Mary's 
e eee e ee 
CCC 


* The very order ON a. certiorari to return an order, it was returned, ru- 
muſt 1 | jus quidem tenor. ſequitur in hec uerba, and not qui gui- 
54 275, 403 dim orde ſequitur in bac verbs and it was quaſhed for this , 
. , | 2 > 
1 Keb. 252. reaſon. EIS rater WH to opponent tpn 


Sham. P.L. 210. 2 Hawk. P. C. ch. 27. ſect. 76. 2 Atkyus 317. | * 

. 11. Regula Generalis. 

. | [Paſ. 1 Ann. B. R.) 5 

| Far. 10. Orders A Rule was made that no certiorari ſhould be granted to 
1 eee a remove orders of juſtices, from which the law has 
| | fore appeal where given an appeal to the ſeſſions, before the matter be deter- 
| | irt lies, or the mined on the appeal, becauſe it hinders the privilege of 
| e of appeal appealing; and that if any order be removed before ap- 


expires; & Mod. peal, it ſhould be ſent down again: But if the time of ap- 


343» peal be expired, that caſe is not within the rule. Per 
Holt C. J. But afterwards in Mich. 4 Ann. B. R., in the 
caſe of the inhabitants of SHellington, it was held, that ad- 
vantage muſt be taken of this rule upon the motion to file 
the order, for that after it is filed it is too late. 


* . 
—— — as 
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12. Domina Regina verſus Naſh. 
[Mich. 1 Ann. B. R. 2 Ld. Raym. 989. S. C. Entries 37.] 


— « 


| Certiqrari is no T E defendant was convicted of deer-ftealing, and 2 
= . ſupeiſedeas to an warrant was awarded to the conſtable to levy, Oc. 
1 execution MEM He accordingly diſtrained, and then came a certiotari to 
| 

| 


, — A 1 — 1 
— — IS ag wy 
. AY COR —N— 99h oor Is ae eos 
» 


before that iſſu- | . | | 
ed. 2 Salk. £64. remove the conviction ; and after the record removed, the 


| Far. 126, Moor. conſtable ſold the goods, but would not part with the mo- 
| $42 ney, or return the warrant. And the Court held, 


* -. 
1 : ; g . 
of 2% 3.3 P, $ 4 Tas 8. 7 . vl 
* * , 8 « 
1 þ 


Ce 


8 


judgment in C. B. ſtays the execution of a eri facias al- 
ready begun to be executed. And in that caſe, if the 
ſheriff returns want of buyers, the Common. Pleas may 


0 might well proceed in the execu- 
Tion after the certiarari, becauſe it was begun before, and 
the certiorari no more ſtays it than a writ of error of a 3 
1 Vest. 286. 7, 
Mod, 4 


* 
T47 
9 


” 


Caſes 83. 


award a venditiani exponag, notwithſtanding the writ: of 


error pending (). 


2dly, That this Court had no power over the warrant, 


| being rap before the certiorari iſſued, and therefore 


they refuſed to make a rule upon the conſtable. to return 
it; comparing it to the caſe. of a writ of execution deliver- 


ed, tc. before a writ of error. But they ſaid the juſtices 
f he. would not return his warrant, or 


might ſine him, 
deliver over the money to the proſecutor. 


(4) vi Hawk. P. C. cb. 37, fete 6. 


8 13. Croſs verſus Smith & al. 
Inu. x Ann. B. R. 2 Ld. Raym. 836. 8. C.] 


the court of the iſle of Eh, in an action upon the caſe 
for words. The error aſſigned was, that a certiorari iſſued 


yet they proceeded below afterwards. The defendant in 
error l a grant to the biſhop of E/ of conuſance of 
pleas, and ſhewed an allowance of it in this court, 21 E. 3.3 


: [148] 


2 : | tions. 
out of C. B. to, remove the cauſe, and was allowed, and — 8. 


A Vii of error was brought in B. R. of a judgment in Far. 138. Cer- 
tiorari lies to all. 
inferior jurifdic- 


1 7 
. Caſes 
. R. 643» 


and that the cauſe aroſe within the juriſdiction, - and that 


they returned this matter to C. B. upon the writ of certio- 
rari, and ſo the court below had good authority to 

ceed; and to this plea there was a demurrer. And three 
things were inſiſted on for. the defendant in error. iſt, 
That no certiorari ought to lie to the court of Eh by rea- 
ſon of the franchiſe, which is a conuſance of pleas; and 


becauſe the Court above cannot proceed on the record re- 


moved by the certiorari, but the plaintiff muſt be driven to 
his new original. 2dly, Becauſe the certiorari, admitting 
it lay, was no /uperſedeas. Zdly, That the cauſe below 


could not be removed by the certiorari, becauſe the plaint 5 


was not entered at the time of the 18e, but after the ze/te, 


and before the return of the writ. But per Cur. As to 


the firſt matter; it is not the 1 expence, but the 
defendant's liberty, that is to be conſidered in this caſe. 
For if the franchiſe be fenere placita, then this Court hath 


a concurrent juriſdiction, and the defendant may chooſe. 


whether he will be ſued there, or in the king's ſuperior 
_ Courts ; for he may be a ſtranger in the franchiſe, and not 
| 4 5 able 
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able to find bail there, and it may be dangerous tb be tried 


len 49. Stil. 37. 
Vid. 5 and 6 W. 
& M. c. 21. 


Ante 246. Al. wy a jury of ſtrangers. | Beſides, as the ſtatute of the 27 
H. 8. ſays, there is as much difference between the Kitlg's 
miniſtry of Juſtice in his ſuperior court and his inferior 


Pag. 5.  ' courts, as between bel erned by the king in perſon, 
Th and by his deputy; 3 it is that this SR hath a ſu- 
perintendeney, and, to prevent oppreſſion, may award a 
certiorari to any inferior court; and the ſubjects tight to 

writs of "certiorari appears by the 43 Eliz, r. 5. and 21 

Jar. 1. c. 23. which reſtrains the abuſe of them (a). 2dly, 

A certiorari lies to a franchiſe that hath 4 comiſarice of 

pleas; which is more than à bare franchiſe tenere placita. 

zdly, It lies to an exempt juriſdiction, for that franchiſe is 

only for the benefit of the defendant, which he thay waive 


| if he pleaſes. And even in cafe of a cuſtomaty proceeds 


ing by foreign attachment, if a defendant cannot find bail 
below, he may bring a certiorari, and, on putting in bail 

2 Salle. 564. above, the cauſe ſhall go on there. As to the ſecond ob- 
Far. 320- 185d. jection, the Court held, a certiorari was a /uperſedeas, by the 


38. Ante 147. 


fame reaſon: that a habeas corpus is. Vide t Cro. 261. 


Far. 38, 84,85. 2 Jen. 209., and that therefore all proceedings after a 
Poſt 201- Far. certiorari allowed, were erroneous (b) ; and that an attach- 


1 38. Comb. 1, 


ment would have lain, if they had not allowed the certio« 
rari. As to the third objection, it was held, that this 


, [ 4 9 ] plaint was well removed]; for a certiorari is like a recordari, 


which removes all things * at any time between the 


teſte and the retorn (c). 


ide 1 Vent. 63. 1 Ro. Abr. 395. 


F. N. B. 71. a. c. 3 H. 6. 30. b. New Theſ. Breu. 37. 


3 Brownl. 33 5. (d).. 


(a) Vide Bur. 856. 2 Lev. 95. Com. 
Certiorari, A. 1. | 


(e) R. acc. Ld, Raym.-1 305. 
(4) Note to the 6th ed. of 2 Hawk. 


ch. 27. ſ. 23. Certiorari lies to remove 


a preſentment in a court- leet, and 
when removed, the preſentment is tra- 
verſable, Cowp. 458. It lies to re- 
move examinations taken before juſ- 
tices of the peace, in purſuance of the 
zd and 3d Ph. and M. ch. 10. Rex 


V. Bolton, Mic. 26 Gee. 3. It lies to 


a juriſdiction created by private act 


of parliament, £4. Raym.; and to re- 


move proceedings before, commiſſion- 
ers of bankrupts, Ld. Raym. 5 80. 
But without laying a ſpecial ground 


defore the court, it cannot be ſued out 


to remove procecdings in an action 


| from the courts of the counties pala- 
(5) R. Mar. 27. Vide 2 Hawk. P. | 
C. ch 27. ſ. 64. 21 


tine, Dong. 749. It lies to remove 
an information before juſtices of aſ- 

fize againſt a perſon for non-refidence, 
for they have no juriſdiction, Andrews 


27. But not to juſtices of aer and 
terminer to remove a recognizance of 


appearance, Lucas 278. It lies to re- 
move an indictment for not doing ſta- 
tute labour on the highway, Str. 849. 
fed wi. Str. 994; or for not repairing 
a bridge, Str. goo. It lies to the 
12 ſeſſions of a corporation, LA. 

aym. 1452. . So alſo to remove pro- 
ceedings before two juſtices, Str. 470 
and 343. To remove orders of con- 


viction on the Con venticle Af, 22 Con. 


2. ch. 1., 2 Bur. 1040. To remove 
an order on an appeal from ſcavengers 


, | 4 * 4 5 5 at RY 7 3 7 . 4 7 5 
rari, Recordari. 149 
5 5 149 
. v * 5 : g 1 G S : 


rate, 2 Bur. 1458. But it will not 2 F7/{ 35; to remove an inquiſition 
lie to remove a poors rate, Str. 932, taken by the ſheriff under a private 

75. It will lie to remove an order of act of parliament, and the verdict and 
e if applied for in ſix months, judgment thereon. 


14. Domina Regina ver/zs Bothell. 
| 285 I Trin. 2 Ann. B. R.] 
C RTI ORARI was to remove an indictment, and Not to be allow- | 
there being no bail indorſed upon the writ, the Court © vithout bail. 


I 1 : ' * Salk, n ; 
ſaid, the writ ſhould not have been allowed, for it was Far 1 | 
againſt the late act of parliament, Or | 


S. C. 6 Mod. 
. 17, 33. Set. and 
Rem. 220. Holt 157. 


15. Domina Regina ver/us Porter. 


Being indicted and convicted for beating certain of- Certiorari not _ 
* ficers, on the ſtatute of 14 Car. 2. obtained a certio- 8 alter max 

rari to remove the indictment, &'c. in B. R.: and Northey hene erer les 

attorney-general moved for a procedendo, urging it was in- not, or fine ought 

convenient that a certiorari ſhould be granted after convic- — an 

tion and before judgment, becauſe the juſtices who tried Carth. 8. 

the cauſe were beſt able to ſet the fine. Et per Cur. A 1 Vent. 33. 

certiorari lies after a conviction and before judgment, for 22 5. c. 

perhaps it may be proper to give judgment in this court; Holt — _ 

and ſometimes it happens that a writ of error will not lie: - 

however a writ of etror will lie in this caſe, becauſe it is 

a formal proceeding grounded on an indictment. And 

therefore becauſe the party, if grieved, might have reme- 

dy by writ of error, and it was not ſo proper to ſet the 

fine in this court, a procedendo was granted. And Holt 

C. J. ſaid, that upon a conviction at the aſſizes, if the 

judge of aſſize doubt of the judgment, he may remove 

the record into this court by certiorari, and that upon 

judgment here a writ of error of a record coram vobis reſi- 

den. lies; and that it is the courſe of the crown-office, and 


was ſo done by C. J. Scroggs (a). 
| (a) Vide 2 Hawk. P. C. cb. 27. fac. 31. 
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RR og O NE that made and fold cyder was convicted for not 

5 Mod. 12. | paying the duty upon the late ſtatute; and. on 1 
riorari to remove the conviction, the juſtice made his return 
in Engliſb, which Mr. Che/bire moved to quaſh ; but it 
was allowed to be good in this caſe, 


[ 150] WG + Domina Regina verſus. Dixon. 


tmn. 2 Ann. B. K. 2 Ld. Raym. 971. S. C.] 


Certiorari ought A Cerfiorari after conviction ought to be to remove the 
| es lng ny indictment. and conviction, and if it make mention 


conviction, of the indictment only, and not of the conviction, it may 
where defendant be quaſbed; and if tlie party take it out before conviction, 


1s convicted. 


6 Mod. 61.5. C. but will not uſe it till after, he ought to loſe the benefit 


3 Salk, 78, * thereof. 


19. Regina verſus Knatchbull & al. 
(Hill 2 Ann. BR.) 


Certiorarj nee: A letion was made for a certiarari to remove an indict- 
r. ot wif ment found at the afſizes:in Kent, againſt Mr. Knatch- 
livery, unleſs for bil and others, but denied; though earneſtly preſſed for; 
ſpecial cauſe. alſo the ſame thing was done in Mr. Thornbury's caſe, who, 
with others, was indicted at the Old Bailey for a Jacobite 
conyenticle, and it was preſſed by him in perſon to have a 
_ cerfiraty,; intimating partiality and prejudice in the lord 
Poſt 151. Ante mayor and aldermen againſt him; but at laſt it was de- 

nice far this particular reaſon, via. that the motion hap- 


* 


144. 
| PF 2 pened in the end of * — ſo that it would occa- 


ſeQt. 27. ſion a delay of juſtice; 


rwiſe it ſeems they would have 
granted it. 5 | 


19. Domina Regina verſus White. 
[Paſ. 4 Ann, B. R.] | 


Certiorari to re- Certiorari was granted to remove an order of ſeſſions 
more ontere; * LY made by the juſtices of Northamptorſire, for removing 
ed by a fades; a high conſtable and putting in another. Sir James Mon- 
to remove indit- Zagye moved for a procedendo, becauſe the writ was made 
- e out 


Certiorart, Recordari, = t150 


dut on the Saturday before the term, gte the 12th of Fe- ments, both writ 
druary, and the fat was not ſigned till the firſt-day of this 1 dl. 25% 
Zaſter term, and a procedendo was granted for this irregu- Holt 132. 8. C. 
larity: And it was held, that in writs of certiorari granted wp = C. 
to remove orders, the fiat for making out the writ muſt be 5 
ſigned by a judge, and the writ itſelf need not; but in caſe 255 
of writs of certiorari to remove indictments, the at muſt 

be ſigned and the writ too, and that the latter is required 1 
by the late act of parliament: And Holt C. J. ſaid, that if High — 213 
the fat had been ſigned on the ſame day the writ was taken 
out, that would have been well, becauſe it was before the 

eſſoinrday; but a ß ſigned this term, cannot warrant a 

certiorari teſted; the laſt day of laſt term: Alſo they held 

high conſtables might be removed, as well as petit con- 

ſtables, and the juſtices at ſeſſions were the beſt judges of 
„ oo woke „ 


a 20. Nehuff' ? Ca/e. [151] 
e [Paſch. 4 Ann, B. R.] 
R. Montague moved for a certiorari to remove an in- Certiorari grante 
dictment at the* Oli Bails for a cheat. The caſe Rajcy, for fpe- | 

was, That the defendant borrowed 600 J. of a feme covert, cial cauſe. 
and promiſed to ſend her fine cloth and gold duſt as a 
pledge, and ſent no gold duſt, but ſome coarſe cloth worth 
little or nothing: they offered to try it the ſame term, vi. str. 549. 
which would be a benefit to the proſecutor, who by the 1042. 
courſe of the Old Bailey. could not try it ſo ſoon; and the 
Court granted a certiorari, becauſe the fact was not a mat- 
ter criminal, but it was the proſecutor's fault to repoſe ſuch 
a confidence in the defendant (a); and becauſe it was an 5 
abſurd proſecution, and the defendant offered to try it that Ante 144, 150. 
term (5). PTE | : 255 


5 acc. 1 Will. 301. uy (8) Fot divers caſes of certioraris 
1125. 1 Bl, R. 7235 and vide Gilb. being granted to the Old Bailey, ſee 
Law of Evidence, by Loft. 650. . note to th ed. of Hawk. vol, ii. 

| X N 408. ö ä 


i 21. Domina Regina verſus Barnes. 
I Mich. 4 Ann. B. R. 2 Ld. Raym. 1199. S. C. called R. 


Baines.] 


A N order was made againſt A., and the certiorari was to Variance. Ants 
remove all orders againſt A. and B. Et per Cur. e 
5 N . - * 452, ; 
This ſhall not remove the order againſt A. alone, but it 434, 658. 
ought to be for all orders againſt A. and B. or either of 


them. 
g , O 2 
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151 


Aſter certiorari 
to remove inqui- 
fition of forcible 
detainer, juſtices 
cannot award 
reſtitution. 


* 


3 


22. Sir Godfrey Kneller's Caſe. 
xc. 5 Ann. B. R.] | ws 
I F there be a forcible detainer, and an inquiſition taken, 

and then a certiorari to remove the inquiſition, and 
then there is a new forcible detainer, the juſtices may, 


_ .. notwithſtanding the certiorari, record the force; but they 
cannot proceed to award reſtitution : So if after the inqui- 


ſition, and before the certiorari, there had been a forcible 


detainer, the juſtices might have recorded the force; but 
all proceedings upon fuch inquiſition are ſtopped (a). 


(a) Where a- proſecutor moves for to obtain it, or to remove the record 
a certiorari, it goes of courſe; but the back again by procedendo, Bur. 2400, 
defendant muſt ſhew a ſpecial ground and wide 2 T. R. 8g, 


Challenge for 
favours 


Challenge. 


1. Anonymous. 
[Trin. 1 W. & M.] 


U PON a trial at bar the queſtion was, Whether the 
fair called Way-H! fair, ſhould be kept at Way-Hill, 
or at Anderry? And one of the jury was challenged be- 
cauſe he lived at Nay-Hill; and the objection was, that 
the fair occaſioned manure to improve the ground. On 
the other fide it was conſidered, that the fair occaſioned 
trampling of the graſs. This being a challenge to the fa- 
vour, two of the jurors were ſworn to be triers, and their 
oath was, You ſhall ell and truly try whether A. ( the ju 
man challenged ) flands indifferent between the parties to this 


iſut. ” 


AF 


2. Rex & Regina verſus Warrington & al. 
| [Paſch 3 W. & M. B. R.] 


I NFORMATION for a riot committed in Chefer ; 
| 4 it was ſuggeſted upon the roll that one of the ſheriffs 
was a defendant, upon which the venire facias was prayed 
and directed to the other ſheriff, Upon not guilty plead- 
ed, the jury found them guilty ; after which it was moved 
in arreſt of judgment, Fat the venire ſhould have been 
awarded to the coroner, becauſe both ſheriffs make but 
one officer, or rather that both perſons make but one ſhe- 
riff : Sed nom allocatur ; for though one be challenged, the 
other may execute the writ, but he does it in the name of 
both; as where one arreſts a man or neglects to arreſt. a 
man, the arreſt or neglect is the act or neglect of both. 
The coroners are not the proper officers of the court in any 


other caſe but where the ſheriff is abſolutely improper ;z 
not where there is no ſheriff at all. If the ſheriff die, the 


coroner cannot execute, &c. In the caſe of two coro- 
ners, if one be challenged the other muſt act, and yet 
both make but one officer; ſo in this caſe one ſheriff is 


challenged, ergo the other muſt act. 2 Mod. 24, 199. 


3. Anonymous. 


| C2 OK E being indicted for high treaſon, and the jury 

called, he offered to aſk the jurors, in order to chal- 
lenge them, if they had not ſaid he was guilty, or would 
be hanged. Et per Cur. This is a good cauſe of chal- 
lenge, but then the priſoner muſt prove it by witneſſes, 
not out of the mouth of the juryman. A juryman may be 
_ aſked upon a voir dire, whether he hath any intereſt in the 
cauſe; whether he hath a freehold ; for theſe do not make 
him criminal: but you ſhall not aſk a witneſs or juryman, 


whether he hath been whipped for larceny, or convict of 


felony ; or whether he was ever committed to Bridexwell 
for a pilferer, or to Newgate for clipping and coining ; or 
whether he is a villain or outlawed ; becauſe that would 


152 


4 Mod. 65. 
Carth. 214. S. C. 
1 Show. 327. 
Comb. 197. 
Caſes B. R. 22. 
Holt 166. 
Where two per- 
ſons are ſheriffs, 
and one is chal- 
lenged, the ve- 
nire ſhall be di- 
reed to the 
other. 3 Lev. 
399. 6 Mod. 
37. Show. 400. 


[153] 


Juryman may 
not be examined 
to any matter 
criminal or infa- 
mous, in order 
to challenge, 


I Lill. $55» 


make a man diſcover that of himſelf which tends to ſhame, _ 


crime, infamy, or miſdemeanor : 80 it is in this cafe, the 


anſwer would charge him with miſdemeanor or miſbeha- 


viour. Et per Powel, Juſtice: In a civil cauſe you may 


perhaps aſk a man if he has not given his opinion before- 
hand upon the right; for he might have done that as ar- 
bitrator between the parties: Otherwiſe in this caſe, 
Cook's Trial, 21, 28. 8 

8 3 


Co. Lit. 158. b. 
3 Bl. Com. 364. 
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Land ſettled in 
truſt to pay debts 


is diſcharged as 


ſoon as the mo- 
ney is raiſed, 
though miſap- 
plied. by the 
truſtees. Mod. 
Caſes, &c. 171. 


[ 154] 


Term created for 
a ſpecial purpoſe, 
after that deter- 
mined, is attend - 
ant on the inhe- 
ritance. Eq. 
Abr. 274. p- 10. 
S. C. 2 Vern. 
520. Pre. Ch. 
252. 2 Wilſon 
329. 


1. Anonymous. 
Lunch. 168g. In domo Procerum.] | 


, * 


AMan limited an eſtate to truſtees for payment of debts 
and legacies : The truſtees raiſed ho whole money, 
and the heir prayed to have the land; and this was op- 
poſed, becauſe the truſtees had not applied the money, but 
converted it to their own uſe, ſs that the debts and lega- 
cies remained unpaid : It was reſolved, that the heir ſhould 
have the land diſcharged, and the legatees ſhould take 
their remedy againſt the truſtees ; for the eſtate was debtor 
for the debts and legacies, but not for the faults of the 
truſtees, and therefore is only liable fo long as the debts, 
De. ſhould or might be paid. And where the land has 
borne once its burden, and the money is raiſed, it is diſ- 
charged, and the truſtees liable (a). e 


(a) R. ac. Carter v. Barnardiſton, 1 P. Wrms, 518, 


Mich. 4 Ann. In Cane. ] 


FE ME ſale ſeized in fee, upon her marriage with A., 
makes a leaſe, to truſtees for 100 years, in truſt for 
the huſband for his life, remainder to herſelf for life, re- 
mainder to the iſſue of that marriage, remainder to the 
wife, her executors and adminiſtrators; huſband dies 
without iſſue 3 ſhe marries a ſecond huſband, and dies: 
Whether this term ſhould be attendant upon the inherit- 

ance, or ſhould go to the huſband as a term in groſs, was 
the queſtion. Et per Cur. It is a term attendant, becauſe 
the truſt for which it was created is at an end, the firſt 


huſband being dead without iſſue: As where a term is 


created to raiſe portions, and the portions are paid; or a 
termor purchaſes the inheritance in truſt, the term ſhall 
be attendant. And as for the ſecond huſband, it cannot 
be intended that he was then thought of. . 


wit Money 


— 29 
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. Money articled to be laid out in land, ſhall be taken Lo equity bad. 


as land, in equity; for this Court is to enforce the exe- 
« cution of agreements, and therefore looks upon land 
agreed to be Told, as money, and money agreed to be 
« laid out in land, to be in fact a real eſtate, which ſhall 


agreed to be 
ſhall go as mo- 
ney, and money , 
agreed to be laid 
out in land, as 


land. Mod. 


« deſcend to the heir: Sed quere, If monicy be articled to Cafes, &c. 171. 
« be laid out in lant, in a marriage ſettlement, upon fail- | 
*“ ure of iſſue, and there is no iſſue, but debts by ſimple 


« contract; 


whether this money ſhall be taken as land, 


and thereby defeat creditors?” (a) 
(a) Vide Peel on Contracts, vol. ii, 105, 106, Br. Ch. 223. 3 P. Was, 217» 


3. Anonymous, 
[27 Junii 1707. At Lord Chancellor's Hoyſe.] 


(5) This point has been agitated in 
ſubſequent cafes, and does not appear 
in any of them to be judicially ſettled. 
In Blakeway v. the Earl of Sirafford, 
2 P. Wins. 373. Sel. Ca. in Ch. 57. 
2 Eg. Ca. 46. 579. pl. 6. the ſtatute 
of limitations was pleaded to a bill 
filed to have the benefit of a deviſe 
In truſt for payment of debts, and the 
plea was over-ruled ; but the Houſe of 
Lords reverſed the decree, and ordered 
the plea to ſtand for an anſwer, 3 Bro. 
P. C. 305. In Jones v. the Earl of 
' Strafford, 3 P. Ws. 78, upon a ſimi- 
lar caſe, the ſame order was made; 

but no further proceedings appear to 
have been had in either of theſe cauſes. 
In Lacon v. Briggs, 3 Ath. 107., Lord 
Hardwicke is reported to have ſaid, 
that “ he wondered how the rule at 
firſt prevailed, and judges always 
grumbled at it, though it is now eſta- 
bliſhed in equity.” In that caſe pay- 
ment was preſumed from circumſtances 
and length of time. In Oughterloney 
v. Earl Powis, Ambler 231, the queſ- 
tion came again before Lord Hard- 
evicke, who ſaid that he ſhould be un- 


II. was held, 1ſt, That if one by will or deed fubject his 
4 lands to the payment of his debts, debts barred by the 
ſtatute of limitations fhall be paid; for they are debts in 
Equity, and the duty remains; the ſtatute has not extin- 
guiſhed that, though it hath taken away the remedy (5). 


length of time. 


Where lands are 
deviſed to pay 
debts, debts bar- 
red by the ſta- 
ture of limitt- 
tions ſhall be 
paid. 2 Vern. 
2. It 


der ſome difficulty to determine the 
caſe if it depended upon that point. 
That caſe was alſo decided upon the 
preſumption of payment ariſing from 
In Trueman v. Fen- 
ton, Cop. 548, the following obſerv- 
ation was made by Lord Mansfield” 
arguendo: Where a man deviſes his 
eſtate for payment of his debts, a 
Court of Equity ſays (and a Court of 
Law, in a caſe properly before them, 
would ſay the ſame), all debts barred 
by the ſtatute of limitations ſhall come 
in and ſhare the benefit of the deviſe, 
becauſe they are due in conſcience. 
The following caſes may perhaps 
be deemed analogous to the preſent 
ſubjet, Marlow v. Pitfield, 1 P. Wms. 
558. 2 Eg. Ca. 46.516. On a deviſe 
for payment of debts with intereſt, a 
debt fairly contracted during infancy 
was decreed to be 2 Quanlocſ. 
nee of England, v. England, 8 Bur. 
242 2 Bl. 702. The debt of the 
petitioning creditor on a commiſſion 
of bankrupt was contracted above ſix 
years before the iſſuing of the com- 
miſſion ; the bankrupt ſubmitted, and 
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Mod. Caſes, &c. 


464. 476. 


ditor, greater or 


Eq Fee 2+ It was held, That if there be a bond- debt, and the in- 
2 FE cy tereſt hath out-run the penalty, .it ſhall not carry intereſt 


intereſt beyond beyond the penalty; for the: deſign of the ſettlement was 


141.4 Eq» Ca, 


the penalty. not to increaſe the debt beyond what is due, but to give a 
33: Eq. Ca. Ab. farther ſecurity; however, if the deviſee. or truſtee ne- 
288. glects to pay in a reaſonable time, he ſhall, after ſuch ne- 

| | gle, pay intereſt beyond the penalty; per Convper, Lord 


hancellor. 


it vas held that no objection could be ſame was held in Swayne-v. Wallinger, 
taken by a third 


rſon, becauſe the 2 Str, 746. Vi. ante 28. Prec. Ch. 
ſtatute does not deſtroy. the debt, it 388. pe. . | 


only takes away the remedy. The 


4. Anonymous. 
[Mich. 6 Ann. In Canc.] 


[155] 


- 


Truſtee buying I F a truſtee or executor compound debts or mortgages, | 
338 — and buy them in for leſs than is due upon them, he ſhall 
not be allowed not take the benefit of it himſelf, but other creditors and 


> = _ legatees ſhall have the advantage of it; and for want of 
therwiie FE : 88 
one purchaſing them, the benefit ſhall go to the party who is entitled to 


in his own right. the ſurplus; but if one acts for himſelf, and being not in 
x Vern. 49, 336, the circumſtances of a truſtee or executor, buy in a 
mortgage for leſs than is due, or for leſs than it is worth, 
he ſhall be allowed all that is due upon the mortgage; for 
he ſtands in the place of him that aſſigned, viz. the mort- 
gagee, who might have given it to him gratis; and what 
is due muſt be the meaſure of our allowance, and not what 
he gave; for that might have been more than it is worth, 
as well as leſs; and ſince he runs the hazard, if loſs hap- 
pens, he ought to have the benefit in caſe it turns to ad- 
vantage: So faid and admitted per Cowper, Lord Chan- 
cellor (a). 5 5 W 


(a) Vide 2 Com. Dig. 34 edit. 720. Chancery, 4 V. 30. 


5. Cuthbert contra Peacock. 
[Mich. 6 Ann, In Canc. ] 

Legacy to a cre- HH Owed his niece A. 1007. by bond, and having two 
e other nieces, B. and C., makes his will, and be- 
debt, how to be queaths 300 J. to his niece A., and to his two other nieces 
taken. Eg. Ab. 200 J. a- piece. After that he borrowed another 100 J. of 
* * S. C: his niece A., and, being indebted to her in 200 J., died; 
* erke 293* and to prove the 300 / ſhould go in ſatis faction of the debt, 
Mr. Vernon inſiſted, that it was the rule in equity, and had 

been often decreed, that where a teſtator, being indebted, 

a N e N 


Chancery. 
gives his debtee a legacy greater than his debt, it ſhall go 


2 Vern. 259, 


in fatisfaQtion z for à man ſhall be intended to be juſt be- 47%; 595: 


fore he is kind; otherwiſe where a legacy is leſs, for that 617. 


Was. $57 
2 Br. Eb. 


is neither to be juſt nor kind, and ſhall not be taken to go 400. 

in ſatisfaction of any part. Cowper, Lord Chancellor, ſaid, 

It might be as good equity to conſtrue him to be both juſt 

and kind, if he intended to be both; that if any part of 

300 J. be applied to the payment of the debt, as for ſo N 
much it is not a gift, whereas a legacy muſt be taken to Legacy muſt be 
be a gift or gratuity (a): And there being aſſets and ſome ken to ba 
proofs of the teſtator's greater kindneſs to A. than his mw | 
other nieces, his Lordſhip decreed her the whole 300 T7. 


over and above her debt (5). 


a) R. acc. poſt 508. © | | 
| 7 Vide 3 4. * The rule, that 
where a debtor gives a legacy as large 
or larger than the debt it ſhall be con- 
ſidered as a ſatisfaction, Is fully eſta - 
bliſhed. Though courts have not ap- 


pProved of it, and always endeavour, 


6. Kemp contra Coleman. 
Mich. Vacation, 6 Ann.) 


- If there is any room for it, to diſtin- 


guiſh caſes out of it, 3 44. 96., ap- 
pointing the legacy to be paid at a 


future period, however near, takes 


the caſe out of the general rule. Yide 
2 Vex. 635. 2 P. Mut. 555. 2 Al. 
300. Prec. Ch. 270. | 


[156] 


F ER eundum Dominum Cancellar. inter Kemp & Cole- Bond given to 


man, Mich. vac. 1707, 


It was laid down as a rule in 


refund part of 
portion without 


equity, that where the ſon without the privity of the father father's privity, 
or parent treating the match, gives a bond to return or re- is void. 


fund any part of the portion, it is void (c). 


(c) Any private agreement or trea- 
ty, infringing the open and public 
agreement of marriage, is conſidered 
as fraudulent, Peyton v. Bladauell, 
1 Fern. 240. Redman v. Redman, 
i Fern. 348. Gale v. Lindo, 1 Fern. 


475. Lame v. Hanman, 2 Vern. 499. 


 Keat v. Allen, 2 Vern. 588. Webber v. 
Farmer, 2 Bro. P. C. 88. Morriſon v. 
Arbuthnot, 1 Bro. Ch. Rep. 5 38. n. 
Pitcairne v. Ogbourne, 2 Vex. 355. In 
Neville v. Wilkinſon, before Lord T ur- 
how, in November 1782, his Lordſhip 
laid he would not lay it down as a rule 
that fraud in caſes of this nature muſt 
be upon an article expreſsly contracted 
for, but any repreſentation miſleading 


the parties contracting on the ſubjcct 


- 


of the contract, was within the prin- 
ciple of the other caſes ; and his Lord= 
ſhip reheved by injunction 2gainſt a 
bond entered into by the plaintiff to 
the defendant before the plaintiff's 
treaty of marriage, the defendant hav- 
ing by the plaintiff 's deſire, upon the 


. occaſion of fuch treaty, miſrepreſent- 


ed to the wife's father the amount of 


the plaintiff*s debts, and particularly 


concealed from him the bond in queſ- 
tion, and this relief was given, al- 
though it did not appear there was 
any actual ſtipulation on the part of the 
wife's father in reſpect of the amount of 
the plaintiff *s debts. Vide etiam Ney v. 
Bradjhaw, 2 Vern. 102. Woedhonje v. 
Shepiez, 2 Ah, 535+ Blanchett v. Foy 
rer, 
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ter, 2 Fez. 264. Montefiori v. Monte- 
fiori, 1 Bl. Rep. 363. Jackſon v. Du- 


chaire, 3 Term Rep. 55 1. The above 


is a note by Mr. Cox to the caſe of Ro- 


berts v. Roberts, 3 P. Vm. 74. In Turton 


v. Benſon, 1 P. Wms, 496, it was held 
tha: a private bond to pay back part 


of the portion was void, notwithſtand- 
ing it had been aſſigned for the benefit 


of creditors.” The party to any ſuch 

rivate agreement 1s entitled to be re- 
Loved againſt it, as appears from moſt 
of the caſes. In Peyton v. Blakewwell, 


it was held that a releaſe procured af- 


ter marriage from the huſband by the 
perſon who had agreed to ſettle an 


eltate on him, was void. In Roberts 


v. Roberts, upon the ſon's marriage, 
there was a power to the father to 
ſettle a jointure upon any woman he 
mightafterwards marry, paying 1c00/. 
to the ſon.., Upon the father's mar- 
rying, the ſon was prevailed upon by 
him to releaſe the 10007, and to no-— 


tify ſuch releaſe to the friends of the 


father's intended wife, the father giv- 
ing a private bond for paying the 
ſame. The Court refuſed to relieve 
againſt this bond, as the releaſe was in 
fraud of the firſt marriage. Moſt of 
the caſes on this ſubject are fully ſtated 
in Powell on Contracts, 2 vol. 163 to 


'& #1 


"= 7. Grimſton contra Lord Bruce & Ux. 


* 


[In Canc. 170. ] 


- S, paying the 
ir 20,000 l. 
within 20 years, 


Lands deviſed to FF Peviſed his lands to J. S. and his heirs, on condi- 
* tion to. pay 20,000 /. to the heir at law, wiz. 1000 /. 

per annum, for the firſt ſixteen years, and 2000 J. per an- 
num after that, till the whole ſhould be paid ; the heir en- 


ann. Heiren- tered for non-payment of one of the 1000 /. per annum, 


tered for non- 
payment, as for 


and 7. S. brought his bill; and it was objected, that the 


forfeiture, and condition reſtores the heir, and that Chancery ought not to 
deviſee relieved. aid in diſheriſon of him: But it was reſolved by Cowper,, 


2 Vent. 352. In | 
caſes of forfeit- Lord Chan cellor, 


ure, equity can 
xelieve where 
they can give fa 
tisfaction. 
Intereſt, Eq. 
Ab. 108, p · 4. 
S. C. 2 Veit, 
366, 594. 
1 Ch. R. 161. 
1 Vern. 83. 


Iſt, That the entry 


of the heir in this caſe was only to 
inforce the payment of his principal; as where a mortga- 
gee enters; and that the Court can give him intereſt for 
the ſame from the time it became payable; and that where- 
ever the Court can give ſatisfaction or compenſation for a 
breach of condition, they can relieve. FH 5 
2dly, That for every 1000/7. from the time it became 
payable, the legatee or heir ſhould have intereſt, becauſe 


both the ſum and time of payment were certain and paſt. 


T axes, 


3dly, That there is to be no deduCtion of 1 taxes, be- 
eauſe it is not to iſſue nor ariſe from the lands, 


ut is given 


as a ſum in groſs, ſecured by entry on the lands for non- 


payment. 


- 


8. Higgins contra Derby. 
Mich. Vacation, 6 Ann. 8. C. 1 Wms. 98. 2 Vern, Goo. 


called Higgins v. Dowler (a). 
TRUST of a term of years was declared to the huſ- 
band for life, remainder to the wife for life, remain- 


der to the firſt ſon of their bodies, and the heirs male of 


the body of ſuch firſt ſon, (and ſo on to every other ſon,) 
and for want of ſons, then to the daughters of the ſaid huſ- 
band and wife. The huſband and wife died, and there 
was no ſon of the marriage, but there was a daughter; 
and the queſtion was, Whether ſhe ſhould take by virtue 
of this limitation, it being after a limitation in tail to the 
ſons ? Et per Cowper, Lord Chancellor, Where the limi- 


_ tations to the ſons ever took effect, and “ the eſtate veſted, 


the remainder and limitation to the daughters become 
void : But if there never was a ſon, as it happened in this 


caſe, the remainder is good; for the limitation muſt be 


conſtrued, if there be a ſon, then to him; if no ſon but a 


daughter, then to her (6). 


But upon reading the ſettlement it appeared to be thus, 
And in default of iſſue male of the body of the faid huſband, 


| then to the daughters : And therefore it was held, that the 


huſband took an eſtate-tail, and for that reaſon the limita- 


tion to the daughters was held void, being after a plain li- 


mitation in tail to the huſband (c). 


11536 


Remainder af a 
term limited to 
daughters after A 
limitation in 
tail. 


If the eftate-tail 
was contingent 
and never took 
effect, the 
daughters ſhall 
take ; otherwife 
nat, Poſt 228. 
Vi. Rep. B. R. 
temp. Hard. 416. 


in 


(a) Vide 1 Vex. 202. | ve the firſt executory deviſe of the whole 
(5) The following note is ſubjoined ** intereit, any one of them, which is 


* 


by Mr. Coxe to the report of this caſe, 


ſo limited that it muſt take effect (if 


1 P. Nis. «« at all) within twenty - one years after 
e Notwithſtanding that the autho- ** the period of a life then in being, 


rity of this caſe has been in ſome 1n- 


« may be good in event, if no one of 


ſtances,called in queſtion, (as in Clare ** the preceding executory limitations, 


v. Clare, Ca. tem. Talb. 26, Wyth v. © which would carry the whole in- 


Blackman, 1 Fez. 202.) yet it ſeems “ tereſt, happens to veſt. But when 
now fully eſtabliſhed, by Sranley v. once any preceding executory l1mi- 


Leigh, 2 P. Hime 686. Brooks v. Tay- tation, which carries the whole in- 


for, Me, 188. Stephens v.Stephens, Ca. ** tereſt, happens to take place, that 
temp. Talb. 228. Gower v. Groſvenor, ** inſtant all the ſubſequent limitations 


Barnard. 54. Sheffield v. Lord Orrery, * become void, and the whole intereſt 


3 Ait. 287. Pelham v. Gregory, 5 Bro. 
Parl. Ca. 435. Doe v. Fonnereau, 
Doug. 470. Marſh v. Marſb, 1 Bro. 
Cha. Rep. 293. Knight v. Ellis, 2 Bro. 


Cha. Rep. 570. Hockley v. Maaubey, 


3 Bro. Cha. Rep. 82. The reſult of 


which caſes (in the words of Mr. 


Fearne) is, „ that whatever number 
«« of limitations there may be aſter 


« is then become veſted.” Fearne s? 
Cont. Rem. 4 7. Fide alſo the notes 
to Doe verſ. Fonnereau, Dong. 485. 
et eg. | 
(c) From the report in FVernon it 
appears that the queſtion aroſe upon a. 
demurrer ; and Sir 7o/. Fekyil, in Sinn- 
ley v. Leigh, 2 Wms. 618, ſays, that as 
to what 1s ſaid at the end of the cate 
8 * 


5 'S : 
„„ 
in Salt. that it could be no ingredient 


in the judgment of the Court; for on 
arguing a demurrer, the court cannot 


Chancery. | 


have been too remote, yet as he took 
an expreſs eſtate for life before, and 
this was not the caſe of an inheritance, 


he has the bond 


x Vern. 150. So 


128, 265. Pre. 


it by no means follows that he took 
any eſtate by words of implication ; 
and the words in default of iſſue male 
might well refer to ſuch default of 
iſſue male as was before expreſſed. 


go out of the pleadings; and this 


muſt therefore be a miſtake. And it 
is obſerved by Mr. Fearne, (Eſſay on 


Cont. Rem. 2 ed. p. 708.) that al- 
though an indefinite failure of iſſue 
male of the body of the huſpand would 


55 Whitlock contra Waltham. 
ler Jan. Hill. 7 Ann. 4: che Rall. 


Payment of in- TFT HE intereſt of a mortgage was paid to and received 
tereſt of 2 by the ſcrivener that put out the money; the ſcri- 
Sober is good, it vener proved inſolvent; and the queſtion was, Who ſhould 
bear the loſs ? And it was admitted in this caſe, firſt, 

or morigage- hat if the ſerivener be entruſted with the cuſtody of 
145. P. 4. 8. C. the bond, he may receive the intereſt ; and though he fails, 

n. 150. So yet the mortgagee ſhall bear the loſs: And that ſo it is alſo 
of N 5 in ſuch caſe, if he receive the principal and deliver up the 
bond. Ca. b. bond; for being entruſted with the ſecurity itſelf, it ſhall 
93: Vi. 2 Vern. be prefumed he is entruſted with a power over it, and 
with a power to receive the principal and intereſt z. and 


CREE the rather becauſe the giving up of the bond upon the pay- 
ment of the money is a diſcharge thereof; otherwiſe if the 
obligee take away the bond, for then he hath no autho- 
rity to receive any money. = | 

Otherwiſe of 2dly, If a ſcrivener be entruſted with the mortgage- 


mortgage-veed- deed, not the bond, he hath only authority to receive the 


intereſt, but not the principal ; becauſe the giving up the 
' deed is not ſufficient to reſtore the eſtate, but there muſt 
be a re-conveyance; whereas the giving up a bond is in 
law an extinguiſhment of the debt. ; 
2grees, it is well 3dly, That though the ſcrivener has neither the cuſtody. 
during mort= of the mortgage nor the bond, yet if the mortgagee agrees 
55 that the mortgagor ſhall pay the intereſt to the ſcrivener, 
bond nor mort= the intereſt may be well paid to the ſcrivener, as long as 
the mortgagee lives. | 


gage. , | 
And after his Athly, That if the mortgagee dies, and his executor 


If mortgagee 


death, if execu- comes to the ſcrivener, and receives intereſt of him and 
tor agree to it ; 

expreſsly or by 
implication. 


at his hands, that became due after the death of the mort- 
gagee; this is a good payment ;, and if after ſuch receipt 
the ſcrivener breaks, the mortgagor ſhall not bear the loſs ; 
for it was the mortgagee that truſted the ſcrivener, and the 
executor came into the agreement, and thereby renewed 
it, ſuppoſing it was determined by the death of the mort- 
gagee, but it was rather an agreement than an authority, 
and could not die with the party. Nota, This was the 
principal cafe, and affirmed by Couper, Lord Chancellor. 


_ Chancery. 


10. York contra Stone & al. 
[Nov. 16. Mich. 8 Ann. In Cane. ] 


Tun t perſons being jointly intereſted in thetruſt of 4 may 6 


a term of years, one of them mortgaged his third 
part; and the queſtion was, Whether the joint-tenancy 


was ſevered in this caſe ? It was admitted to be a ſettled: 


point in Chancery, That if H. makes his will, and deviſes 
his land to one in fee, and after mortgages his land to an- 
other in fee, this is no total revocation, but the equity of 


vers the joint- 
tenancy of the 
truſt of a term. 
Eq. Ab. 293, 
p. 1. S. C. 


redemption ſhall paſs by the 'deviſe. But Comper, Lord 


Chancellor, held, that a joint-tenancy is an odious thing in 
equity; that as to the caſe of the will, it might be for the 
benefit of the mortgagor, that this will ſhould not be re- 


voked ; but that it is to the diſadvantage of the mortgagor- - 


that the joint-tenancy ſhould continue; becauſe if he hap- 
pen to die firſt, all his eſtate and intereſt goes from his re- 
preſentatives to the ſurvivor, unleſs it be conſtrued a ſe- 


11. Duke Hamilton contra Lord Mohun. 
0 Mai, 9 Ann.] 


O NE of the marriage-articles was, 'That the intended 
| huſband ſhould within two days after. the marriage, 
for the peace of the family, releaſe the guardian of the 
young lady (the Lady Gerard) of all accounts of the mean 
profits of an eſtate that belonged to the lady. Et per Cow- 
per, Lord Chancellor, Admitting there was no ſurpriſe or 
concealment, yet this covenant ought to be ſet aſide as ex- 
| torted from the huſbnnd, who could not have the daughter 
but upon theſe terms; and that wherever a mother, or fa- 
ther, or guardian inſiſts upon private gain, or ſecurity for 
it, and obtains it of the intended huſband, it ſhall be ſet 
aſide; for the power of a parent or guardian ought not to 
be made uſe of to ſuch purpoſe : You ſhall not have my 
daughter unleſs you do ſo and ſo, is to ſell children and 
matches. And he held theſe contracts with the father, 
c. to be of the ſame nature with brokage-bonds, &c. 


but of more miſchievous conſequence, as that which would 


happen more frequently; and that it is now a ſettled rule, 


Covenant before 
marriage to re- 
leaſe the wife's 
guardian within 
two days after of 
all accounts of 
meſne profits, ſet 
aſide in equity. 
Eq. Ab. 90. p. 6. 
I. . 2 Vern, 
500, 652. 

1 P. Wms. 118. 
Gilb. Ch. 297. 
10 Mod. 447» 


That if the father, on the marriage of his ſon, take a bond 


of the ſon, that the ſon ſhall pay him fo much, Wc. it 75 
vp | void, 
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void, being done by coercion while he is under the awe of 


| his father (a). 
(a) The caſes in which Courts of 


Equity wilt relieve againſt unequal 


contracts on principles of public po- 
Hey, ariſing either from the ſubject 
matter of the contract, or the relative 
fituations- of the contracting parties, 
are ſtated by Mr, Coxe, in a note to 
O/mond v. Fitzroy, 3 P. Wms. 131. 
The following deciſions have taken 
plade on points ſimilar to that in the 
text: Pearce v. Waring, cited in M- 
ton v. Hylion, 2 Fez. 547. The de- 


ſendant having been guardian to A., 


by A. 's directions, immediately upon 
his coming of age, inveſted a conſi- 
derable ſum of A. s money in the pur- 
chaſe of ſtock in the defendant's name, 
which A. ſoon after confirmed to the 
defendant by deed of gift. The deed 
was ſet aſide. So in Hylton v. Hylten, 


where the defendant was acting exe- 


cutor in a will under which the plain- 
tiff was entitled to conſiderable pro- 
perty, and ſoon after the plaintiff's 
coming of age he granted to the de- 
fendant an annuity of 60 J., gave him 
a general releaſe, and two written 
diſcharges, upon his delivering up ſe- 
veral papers. The Court ſet aſide the 
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grant, and directed a conveyance and 
account, 'The ſame principle is ap- 
lied to tranſactions of other perſons 
between whom a ſimilar confidence has 
exiſted as in the before-mentioned caſe 
of O/mond v. Fitzroy, where the de- 
fendant lying been employed as ſer- 
vant to attend upon A., then an in- 
fant about ſeventeen, to prevent his 
being impoſed „and continued in 
A. 's ſervice afterwards, when A. was 
about twehty- ſeven years of age, pre- 
vailed upon him to give a bond, which 
was kept ſecret from A. 's friends, and 
there were ſome proofs of the weak - 
neſs of A. 's capacity. Griffin v. De- 
veuille, cited in Mr. Cexe s note to 
Qſrond v. Fitzroy, where the plaintiff 
lived ſome time before he came of age 
with his ſiſter and her huſband, and 
the Court ſet aſide ſecurities obtained 


from him by them on his coming of 


age. The following caſes have becn 
decided on the ſame ground between 
parent and child; Gig v. Okeaen, 


2 Ark. 258. 3 Bro. P. C. 560. Young 
v. Pear, 2 Aid. 266. Cockmng v. Pratt, 


1 Vex. 400. Hawes v. Wyait, 3 Bro. 


12. Corbett & Ux. contra Maidwell. 


[ Trin. 9 Ann. In Cancell,] 


A term Umited | ABill was brought for raiſing the wife's portion out of a 


in remainder af · 
ter the father's 


reverſionary term expectant on her father's death: 


death, in truſt The caſe was, Thomas Maidwell, the father of the plain- 


for raiſing 
daughters“ por- 


tiff 's wife, upon his marriage, ſettled to the uſe of him- 


tions at ſuch an ſelf for life, remainder to truſtees for 00 years, remain- 
2ge or marriage, der to the heirs male of his body by his intended wife, and 
when either kap: if he ſhould happen to die without iſſue male of his body by 


pens the portions 


may be raiſed in his wife, and there ſhould be one or more daughters of their 


the father's life- two bodies, which ſbould be unmarried, or not 
time. Eq. Ab. 4 the time of his death, 


337. p. 5 S. E 


provided for 
ſuch daughter (if but one) ſnould 


2 Vern. 4% have 2000 l., and 30 J. per annum iſſuing out of the profits 
555. 3 C. R. till the portion ſhould become due; the portion to be pay- 
5 255 able at the age of eighteen, or day of marriage, and a 


power 


" Than 48 1% 


| power-for-the- truſtees to: raiſe it by ſale or mortgage of 

the term, or perception of profits. There being but one 
daughter of this marriage,” and no ſon, the wife died, and 
the daughter being above the age of twenty-one, and mar- 


ried to the plaintiff, the queſtion was, Whether the truſ- 
tees could raiſe her portion in the life of her father? And 
on great conſideration it was held 
Lord Chancellor (a), 

Iſt, That though a term is limited, in remainder to 
commence after the death of the father, yet if the truſt is 
to raiſe a portion payable at the age of eighteen, or day of 
marriage, without queſtion the daughter ſhall not wait 
the death of her father, but at the age of eighteen, or 
marriage, may compel a ſale of the tern. 

Adly, So it is if the truſt of a term for raiſing daughters” 
portions: be limited to take effect, in caſe the father dies 
without iſſue male by his wife, and the wife die without 
iſſue male, leaving a daughter, in ſuch caſe the term is 
ſaleable in the life of the father. | | 


That ſo far it had been carried already, but he doubted: 


159 


by the Lord Cowper, 


So if on contin- 
gency, and the 
contingency hap- 
pens in the life 
of the father. 


whether he could have gone ſo far in caſe the matter were 


res integra.; but that the reaſoning upon which it had been 


founded was, that. by: the death of the mother the poſlibi- 


(e) Though the dofrine mentioned 


at the beginning of the caſe, and eſta- 
bliſhed in the caſes of Greaves and 
Maddiſon, and in Gerard v. Gerard, 
2 Fern. 458. are received as law, the 
inclination of the courts has been, ever 
fince the caſe of Corbett and Maidauell, 


againſt raiſing portions: in the life of 


the father; and they have endeavour- 
ed, if poſſible, to diſtinguiſh caſes 

from the general rule; as. in Butler v. 
Duncombe, 1 P. Vins. 448., where the 
truſt was to raiſe portions after the 
commencement of the term. So Church- 
man v. Harvey, Amb. 335. Rereſby v. 
Newland, 2 P. Wins. 93. 2 Bro. R. 
C. 487. where the portion was to be 
paid at eighteen or marriage, or as 


ſoon after as it could be conveniently 


raiſed ; and there was a proviſo, that 
if the father ſhould die without any 
daughter living at his deceaſe, the term 
to 


truſtees* conſent to revoke the uſes, 
Breme v. Berkley, 2 P. Wis. 484. 

7 65 P. C. 437. where lands were 
limited to the huſband for life, re ; 
mainder to the wife for life, remainder 


e void, and a power with the 


to ſons in tail, remainder to truſtees, 
in caſe. there ſhould be no ſon, to 
raiſe a portion payable at twenty-one 
or marriage, with a maintenance 1n the 
mean time, the firſt payment whereof 
to be made on the firſt of certain 
feaſts which ſhould happen after the 
gate limited to the truſtees ſhould take 
effett in poſſeſſion. Stephens v. Dethick, 
3 At. 39. where it was provided 
that the daughters ſhould, out of the 
premiſes compriſed in the term, re- 
ceive a yearly maintenance, and that 
the reſidue of the rents ſhould, in the 
mean time, till the portions became 
payable, be received by ſuch perſons 
as ſhould be entitled to the reverſion 
immediately expectant upon the de- 
termination of the term. Vide Sandys 
v. Sandys, 1 P. Wms. 707. Hezol. 
thawaite v. Cartwright, Ca. temp. Talb. 
31. Stanley v. Stanley, 1 Ath. 549. 
Hall v. Carter, 2 Ath. 354. Goodall 
v. Rivers, Meof. 395. Lyon v. Duke of 
Chandos, 3 dit. 416. Smith v. Evans, 
Ambler 63 3. Conaway v. Conway, 3 Bro. 


. C. 267. 


lity 
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lity of iſſue male was extinct: That all that was contin- 
gent in the caſe has happened: It is become impoſſible 
that there ſhould be ifſue male; and as to the ' father's 
death, that is not N for: all men muſt die; and 
it is now the ſame thing to when the father ſhall die 
without iſſue male by his with, as to fay when the np 
mall die. 
- And if this caſe had gone no > farther) it hab der no 
more than that the father is tenant for life, remainder to 
truſtees for 00 years for railing daughters' portions pay- 
able at the age of eighteen, or marriage; and now all 
contingencies having happened, and'beiny out of the caſe, 
it ſhould ſeem within the reaſon of the firſt reſolution. 
That the caſe of Greaves and Mattiſon, 2 Fo. 201. comes 


fully up to this reſolution : Sir Edward Greaves made a 


_ ſettlement to the uſe of himſelf for life, remainder to the 


Ca. te: mp · Talb. 
3 7 2 


But not before 
the contingency 


uſe of his firſt ſon in tale male, remainder to truſtees for 
forty years, remainder to himſelf in fee: The term is de- 


clared to be in truſt, that in caſe it ſnould happen that the 


ſaid Sir: Eduard ſhould die without iſſue male of his body, 
then the truſtees ſhould raiſe 5000 J. for daughters portions 
payable at the age of twenty- one, or marriage, with a pro- 
viſion for maintenance in the mean time. The wife died, 
leaving two daughters, and no iſſue male; and by Pembers 


ton, Dolben, and Raymond, it was reſolved, that the right 


to the portion was veſted by the mother's death without 
fue male, in the life of the father; for otherwiſe the fa- 
ther might live ſo long that the portions might be of little. 
ſervice. 

Thus far the Court has gone for convenience, that 
young women may have their portions when r moſt 
want them. | 

But in the principal caſe, the daughter, who is the ſub- 
ject of this proviſion, muſt be a daughter unmarried or un- 
provided for at the time of the father's death, which is a 
contingency not yet happened, and therefore i it comes not 
within the reaſon of either of the rules, | 

As to the 30 ,. per annum for maintenance, he held, that 
muſt be intended in caſe the father die without iſſue male, 


leaving a daughter under the age of eighteen, or not mar- 


ried, becauſe otherwiſe this abſurdity muſt follow, that the 


1 Salk. 159. 
38.8. 2 Vern. 
640. S. C. 

3 Chan. Rep. 
640. . 


daughter muſt be paid maintenance-money in the life of 
the father, out of the profits of a term that is not to com- 


- mence till after the father's death. 


That this caſe was too ſtrong for the Court to attempt 


to get over, and to do it would create great confuſion; 


and it would be to no purpoſe for any one to make deeds, 


if the argument of convenience or inconvenience ſhould 


prevail to over-rule them. Bill diſmiſſed, 


13. Whitecomb contra Jacob. 
7 [Trin. 9 Ann. In Canc. 
F one employs a factor, andentruſts him with the diſ- 
poſal of merchandize, and the factor receives the mo- and of th. 
ney, and dies indebted: (in) to debts of a higher nature, and factor not liable 
it appears by evidence that this money was veſted in other to debts of a ſu- 
- goods, and remains unpaid, thoſe goods ſhall be taken ng cel . 
part of the merchant's eſtate, and not the factor's; but if ney. 2 Vern, 
the factor have the money, -it ſhall be looked upon as the 635- 

factor's eſtate, and muſt firſt anſwer the debts of a ſupe- 


Merchant's 
goods in the 


— 
1 
, 


rior creditor, c. for in 
mark, equity cannot follow 
ployed the factor (a). 


(a The principles of this caſe have | 
Per Ld. Ch. King, Godfrey v. Furzo, 


been confirmed and extended by 


the following authorities: concerning 


which it is to be obſerved, that every 


deciſion ariſing upon the bankruptcy 


of the party entruſted is applicable a 
Fertieri to other contingencies, on 
account of the, proviſion in ſtat. 21 
Fac. 1. c. 19. ſ. 10, 11. concerning 
bankrupts having goods, c. in their 
poſſeſſion by conſent of the true own- 
er, Copeman v. Gallant, 1 P. Wins. 
314: 2 Eg. Ca Ab. 113. Goods al- 
figned by A to C. in truſt, to pay A. “s 
debts, are not affected by the bank - 

ruptcy of C. Per Ld Mansfield ; How- 
ard V Temmett, 3 Bur. 1369, If an 
executor becomes bankrupt, the com- 


miſſioners cannot ſeize the ſpecific ef- 


fefts of his teſtator. not even money 
which can ſpecifically be diſtinguiſhed 


and aſcertained to belong to ſuch teſ- 
Per Buller J. Rex v. Egging-. 


tator. 
ton, 1 J. R. 369. If a ſum of money, 
collected by an overſeer who became 
bankrupt, had been kept by itſelf, the 


regard that money has no ear- 
hat in behalf of him that em- 


note. | 
Goods in the hands of an executor 
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aſſignees could not have touched it. 


3 P. Vm. 185, A factor to whom 

oods are conſigned has no property 
n them, nor will they be acdc by 
his bankruptcy, Zinck v. Walker, 2 Bl. 


. Rep. 1154. Bills of exchange ſent to 


an agent or banker to indemnify him 
againſt acceptances, ruled to be the 

ſame as goods conſigned to a factor. 
Vide, as to that point, ex parte Dumas, 
1 Ait. 232. 2 ex. 582. ex parte Qur- 


fell, Ambler 297. er parte Emery, 


2 Vex. 674. did. that where a note 
has been taken for the money ſon 
oods ſold by a factor who became 
ankrupt], the Court followed the 
Farr v. Newman, 4 T. R. 621. 


cannot be taken in execution for the 
executor's own debt. Miller v. Race, 

1 Bur. 457. On bankruptcies, Sant 
votes cannot be followed as identical 
and diſtinguiſhable from money, but 
are always conſidered as money or 

caſh, | 8 Ip 


14. Vane ver/us Lord Bernard. 
{Mich. 1 Georg. In Cane. S. C. Prec. Ch. 454. Gilb. Ch. 193. 


1 Eq. Ab. 400.] 
4 LN D Bernard upon his marriage, in conſideration of 


Injun tion to 
prevent the pull. 


a portion of 10,000 J. ſettled the caſtle of Raby, Wc. ing down a caſtle 
to the uſe of himſelf for life, without impeachment of granted againſt 
5 | 


Vor. I. 
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tenant for life, waſte, remainder to his ſon for life, to. The Ton brought 
diſpunifkable of a bill againſt his father the Lord Bernard, to enjoin him 


| Cal. 32. from pulling down the caſtle; and Cowper, Lord Chan- 


privilege > n e eee en ber, and ppen 


f 1. Þ, Hen: 3:6: Bro. W. 
r 22s 3.06: 23 fin. de 429- 


PS; * 
i 


Chaplain. 


n 5 1 0 wo 


+ Brown ver/us Mugg. 
 , *[Mich. 12 W. 3. B. R. 2 Ld. Raym. 791. S. C.] 


2 RESPASS for takin his tithes in nbboroew. By 
© ay £ ſpecial verdict it was found, that the defendant being 
"not capable of a poſſeſſed of the benefice of Stockton, and a chaplain extra- 
A K ordinary to the king, was preſented, inſtituted, and in- 
& ig. 3 Silk. dufted to the rectory of 1 wes being above the annual 


er alge of 8. per annum ; that the benefice of Stactton did 
thereby become yoid, and continued ſo for two years, 
- when the defendant was preſented to it again by the king, 
as upon a title of lapſe, and thereupon inſtituted and in- 
ducted; and that Stockton was above the value of 8 J. per 


48888 45: annum. Et per Cur. 1ſt, A preſentation of the king of 


Dian i on chaplain does import a diſpenſation which the 


De king himſelf, as ſupreme ordinary, has a power to grant, 
preſents his and he ſhall have the benefit of holding a plurality without 
er 2 wt any. previous diſpenſation : But if the king's chaplain be 

. preſented. to 2 ſecond beneſice by a 4 bid a diſpenſa- 


tion is neceſſary, and muſt be g's - 

. 1 ion to the ſecond liying, 2dly, A chaplain extraordinary 
II 162 ] 72 a chaplain 8 the benefit of the ſtatute of the 
221 H. 8. c. 13 & 14. but only the chaplains in ordinary. 
Judgment for the plaintiff, which was affirmed in Cam. 
| Bcace. by a majority of one. Note, He has no waiting 

time, but has only an entry of his name in the book of 

. 1 | | _ Chaplains. 


fore his inſtitu- 


chaplains. A chaplain within the 21 H. 8. ought to be 
retained under feal. 3 Cro. 424. Gods. 41. If the king 

have a ſpecial title, and preſent generally, it is void. Hob. 

302. Er per Holt, After inſtitution and induction a pre- 
ſentation by the king is void, though it be ad corraber aun 
dum but he muſt obtain a patent of expreſs grant. 


Charitable Uſes, | 


i. 


* — 


x. Dede wars Lady Ned 
| lw. 4 N.] 0.21966 


| Od a traverſe to an inquiſition pf mortem Anne Bar- Abſolute deviſe: 
lot, the jury found for the king, by reaſon the ſai 8 
Anne had deviſed her land to ſuperſtitious uſes; but a caſe of truſt for ſu- 
Was made as followeth : . I” LEES _ 8 
1 Anne Barlow deviſed to the Lady Portington and her Cows Eq. Ab. 
| heirs, abſolutely without any truſt ; that ſhe did it for the 96. & c. 
good of her ſoul, and that the deviſee owned that this 3 Salk. 334- 
eſtate was not her's, but belonged to God and his ſaints. 9 
The queſtion was, Whether this deviſe could be averred 
to be in truſt to a ſuperſtitious uſe? And the Court of 
King's Bench held it could not, and that both from the 
ſtatute of frauds, and from the nature of the thing. Sup- 
poſing the deviſee was a nun, it was coniidered how the 
law was then; and the Court held, that a monk now 
might purchaſe, becauſe that part of the canon law, 
whereby his diſability aroſe, is now aboliſhed, and the 
common law takes no notice of him. 9 
After this, viz. 26 May 1693, an information was pre- But diſcoverable 
ferred in the Exchequer for a diſcovery, and an applica- bl ns 
tion of the deviſe to an uſe truly charitable. | | 
And it was held, 1ſt, That the ſtatute of frauds did not Statute of 
bind the king (a) but took place only between party and frauds. 
party. 2dly, That the king, as head of the common- 
wealth, is obliged by the common law, and for that pur- 


| (a): Vide 3 Athyns 141, 54: Lord is not bound by a ſtatute unleſs he is 
Hard. there expreſſed himſelf d 
ful as to this doQrine, that the king 253. 
| Es Pu 
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oubt - expreſsly named. Viae 1 Bl, Com. 


e 


; . 
N H * 
Ot 9 


: = Devil = ir ah poſe entruſted and be to ll that nothing be done | 
_— . to the diſheriſon of the crown, or the propagation of a 

| the heir nor the falſe religion, and to that end entitled to pray a diſcovery 

2. = on on: -of a truſt to a ſuperſtitious uſe. + -qdly, This uſe being ſu- 

"All api it re perſtitious, is merely void, and for that reaſon the king 
mall apply it to ng 

a chavitable uſe. cannot have it (a): Vet however it is not ſo far void as that 


Mo. 3 it ſhall reſult ro the heir, and therefore the __ ſhall order 
| it to be applied to a proper uſe (b). : 


2 Tide wor htp eb. hereby evils to charitable uſes are 
(6 But now vide ſtat. of G. II. c. 36. void. | 


2. Mr. Artorney- General contra Shelly. 
[1712. In Cnc.) 


To a bill for a 8 IR R. Combe deviſed an annuity out of his land for 
e wn the maintenance of 7/atford ſchool ; ; and now upon a 
| need noc be made bill in Chancery, brought by the attorney general on the 
- parties, behalf of the charity, it was objected, that all the terte- 
X nants of the lands charged -ought to be brought before the 
Court: Sed Cur. contra: For every part of the land is 
able, and the charity ouglit not to be put to this difficul- 
3 but the tertenants may, if they ſeek a contribution, 
Wert to make them parties to the information, or help 

themſelves by ſuch courſe as they think fit (c)- | 


0 R. acc. 1 un. 599. 2 rc Ca, 45. 167. 3 General v. Wburgh. 


7 


55  Genner verſus Harper. 


lia Cane. Trio. 1714, 8. 5 1 P. Wms. 247. Cub. Ch. 540. - 
Prec. Ch. 389.]: 


Deviſe of lands A Tenant i in tail made a nuncupative will, and gave a 
to charitable ,: rent of 20 J. per annum out of the tera for 


1 
e Faw erecting of a fre:-ſchool, and ordered that his executors 


three witnefſes, ſhould. purchaſe. other lands for the maintenance of the 
e ſaid ſchool: this will was made before the ſtatute of 
111. b 3 Med, frauds, but the teſtator died after; and now it was held 
319 262, 263. by Harcourt, Lord Chancellor, that at common law lands 
Dr. Johnſon's were not deviſable; that the 31 HF. 8 empowers the 
eat, 2 Vern: 

598. owner to deviſe, but as much requires that his will of 
lands ſhall be in writing, as the ſtatute of frauds requires 
his will of lands ſhould have three witneſſes and 
therefore if ſuch will want but one witneſs, it is void to 
all intents and purpoſes ; and the ſtatute of the 43 of 
Elia. which favoured appointments to charities, is now 


xepcaled pro tanto by the Rune of n (d). 


(4) Vide note to R. v. Fubu, ante 162. 
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Churches. Chapels, Church⸗ 
ee eee 


1. Woodward ver/us Makepeace. _ 


F 


lotr. Mich 4. Jac. 2. Rot. 282, Trin. 1 W. & M. B. R. 


a 7 O DAR D, who lived in the dioceſe of Litch- 
field and Coventry, but occupied lands in the pariſh 
of D. in the dioceſe of Peterborough, was there taxed in 
_ reſpect of his land, as an inhabitant, towards a rate for 
new- caſting of the bells, and, becauſe he refuſed to pay, 
was cited into the court of the biſhop of Peterborough, and 
libelled againſt for this matter. Et per Cur. iſt, This is 
not a citing out of the diocele, within the ſtatute 32 H. 8, 
e. g., for he is an inhabitant where he occupies the land, as 
well as where he perſohally reſides. Vide Cro. Fac. 321. 
Cro. Car. 97. N 944 ; 
2dly, Though he 
yet, by having lands in his hands, he is taxable ; and 
whereas it was pretended: the bells were but ornaments, it 
was held, they were more than mere ornaments; that they 
were as neceſſary as the ſteeple, waich is of no uſe with- 
out the bells; and Holt C. J. ſaid, If he be an inhabitant 


does not perſonally live-in the pariſh, 


as to the church, which is confeſſed, how can he not be 


an inhabitant as to the ornaments of the church? 


2. Ball ver/as Croſs. 

TH inhabitants of a chapelry within a pariſh were 
proſecuted in the eccleſiaſtical court, for not paying 
towards the repairs of the pariſh- church; and the caſe was, 
thoſe of the chapelry never had contributed, but always 
buried in the mother-church, till about Henry the Eighth's 
time the biſhop was prevailed on to conſecrate them a bu- 
rial- place, in conſideration of which they agreed to pay to- 
wards the repair of the mother-church; all which app 
ed upon the libel ; and Holt Chief Juſtice held * 
That by common law the pariſhioners of every pariſh 


are bound to repair the church, but by the canon law the 
"ER ws os SE parſon 


33. 


H. only occupy- 
ing lands in a 

pariſh is taxable 
to a rate for bells. 
Far. 69, 121, 

122. Vide Poph. 
197. 2 Brownl, 
10. 3 Mod. 211. 
8. C. Comb. - % 
132. $4 


Lat. 103. Win. 
1 Bul, 20. 
2 Ro. 291» 
3 Cro. 659. : 
2 Ro. R. 270. 
2 Lut. 1023. 
Cro El. 843. pl. 
24. and 659. 
pl. 5. 


Inhabitants of a 
chapelry are a- 
ble to the repair? 
of the mother- 
church, unleſs 


- exempt by cuſ. 


tom ; not where 
there is only a 
late erection. 


2 Holt 138. 8. C. 


London. 2 Lev. 
102, 163, 186. 
1 Jones 89. 


| Far. 17 70 5 U 


Churches was at 


164t PL Churches, Chapels, Sec. 


15865] - 2 


pam is obliged to do it, and ſo it is in foreign countries. 
London the pariſhioners repair both church and chancel, 
though the freehold is in the parſon, and it is part of his 
| glebe, for which he may bring an ejectment. 

Far, 122. Cum- In the principal caſe, thoſe of a ohapelry may preferibe 
ber. 132, 293, to be exempt from repairing the mother-church, as where 
248. 2 les, it buries and chriſtens within itſelf, and has never contri- 
222. 2 Rol. buted to the mother-church ; for in that caſe it ſhall be in- 
290. l. 22 tended coeval, and not a Jatter erection in caſe of thoſe 
| of why chapelry 3 3 but here it appears, that the chapel 
could be. only an erection in eaſe and favour,of them of 
the chapelry ; for they of the chapelry buried at the mo- 
thex-chureh. till Henry the Eighth's time, and then under- 
"_ to contribute to the * of the mother- church. 


| 3. Pierce verſus Prouſe. , 
Fm. 7 will 3. B. R J 


- _—_—_— HURCH- WARDENS aſſeſſed. a rate for repairs 


be aſſeſſed by the Ur of. the church, and after libelled againſt, a pariſhioner. 
e ee ws. far nov paying, it. Et per Cur. being moved for a pro- 
dens. 3 Roll, bibition, 

321. 1 Med. iſt, The pariſhioners ought to aſſeſs the rate, 5 not 


| 4. p Mod,” the: church wardens zdly, The pariſhioners are only 


35+ bound; to repair the church and not the chancel, for that 
167, 367 it ig to be repaired by the dars. 
Comb. pd OE 2 Jaſt: **. «£7 


=O 54 EP] 5 


+ Harman. eoſin Renew, 
(Mich. 7 W. „ 


Union of | OF. a motion for a prohibition to a ſuit in the Confiſtory 
Court of Londen, on the ſtat. 22 Car. 2. cap. 11. 
. oy. 
which unites the. pariſh of St. Mary Bothew to the pariſh. 
3 Suk. . A0 af, St. Scuithin, againſt the pariſhioners of the pariſh of St. 
He Wo to have a contribution to the repair of the church, 
of St. Seuithin,. b Mace ] ſaid, that at common law, by 
| e of, parſon, patron, and ordinary, churches 
might united to one another, but not 8 Rp 
wir ſaid. per. Porueſ J., in a caſe in C. B., that union 
- was-of ſpiritual conuſange till. 37 H. 8. c. 21. and then the 
temporal cout. tog conuſanes of it; and that the incum- 
hency of. the churches united is extinct; but tithes and 
modes, continue afterwards 8 Hut ber Treby C. J. The an- 
cent, 3 or "wy remains net, but this is a new 
creatures 


| \ | , +: it 7 mal 1 ä | C -. 
9 | Churches,- Chapels, c. 165 a 
creature; a new church; a riew' patronage, a' nh] alt- 
. quod tertium (a). | "ey + | 4 
(a) R. Skim, 616. that both pa- pair of the dels ade ths a 
' riſhes ſhall be contributory to the re- church, + | * 


- 


5. Morgan verſus The Archdeacon of Cardigan. [ 1661 
[Hill. 8 Win. 3. B. R. 1 Ld, Raym. 138. 8. C. „ 


NA Us to the archdeacon to ſwear in a Return to a 
church - warden neing duly elected; the arclideacon . N 
made this retorn, that he was pauper laFarius & ſeruus 1 
minus habilis, c. and thereupon a peremptory mandamus inſufficient, and 
was awarded; for tlie church- warden is a temporal officer, Ff 
he has the property and cuſtody of the pariſh goods, and granted. Raym. 
as it is at the peril of the pariſhioners, fo they may chooſe 44 N 
and truſt whom they think fit; and the archdeacon has 34%: . 
no power to elect, or control their election (5). 393. 


/ V, Sir. 610. 


6. Britton verſus Standiſh, 
.- [Hill 3 Ann. B. R.] 


BRI TTO N was libelled againſt in the ſpiritual court 5 Mod: 188. 
| by Mr. Standiſb the parſon of the pariſh, for not > 8 15 
coming to his pariſh-church on Sundays ; to which he ecclefaſtienl 
pleaded, that he went to another church more commodious Sour for noe 
for him. Upon this matter ſuggeſted, there was a.prohi- 5950 bis pe 
bition, and the plaintiff declared therein; and the ſingle 3 Mod. 42, 43. 
queſtion was, Whether he was compellable to go to his po — 
pariſh-church? It was ſaid he was compellable, becauſe ; alk. 13s, 
every parſon was obliged not to allow a pariſhioner of an- S. C. Holt 141. 
other pariſh to partake of facraments with him. Vide ee ee 
2 Spel. Conc. 141. Lyn. 184, 233. Reform. L. BEccl, England 1608. 
106. Spar. Coll. 77, 78, 126, 226, 237, 181, 31. Ru. 21, 28, 172. 
brick in fine: and that this is allowed by common law. Bulſt. 159. 
2 Koll. Rep. 438, 455. Hardr. 406, 407. in point, and 

that the ſpiritual court is to judge of the excuſe. March 

93. And, by the act of uniformity, every man is requir- 

ed to reſort to his pariſn- church. On the other fide it 


was argued, that the 1 pariſhes was by the 
common law, and that if this diſtribution did in conſe- 
quence bring people under a new obligation, ſach obliga- 
tion ought to be examinable by the common law; that the 
ſtatute of uniformity has been always looked upon as ſuffi- 

| | T4 ciently 


_— 1— 1 
2 10 75 
— ED PS — A 
— — 44 om T D 
— 


—— — — —-„—0 12 


———— —ðv—ðv— — 


— err eny > 
by * 


R 
— 
— ny re a 


—— 


D 
= — eat rH % 66- Gree 
. es Cr ERR 51 VS eg ne 


PS, vs ng > 


— — —— —— 
—— — 27 


— — 
— — co w ”» * p l \ 
. — —— en np ee OO OOO 


— 
— — — — — OT Fe 


ond I = TN —— — - 
J , . . 2 A 
r ot Shed ers 
- — 


— 


—— — — 2 * 2 » 0 1 
— ——— COONS 2 bs 

2 ee 7 0 . ² 0 ˙²˙·ͤ(Ä tl ̃²˙ m 
— Iron - * — — 1 8 K : 


——ů —— 


4 
: 
2 
31 
1 
. 
* 
: 
* 
: 
=. 
4 
1 
1 
; 
*-74 i 
4 
* IF 
N 
: 
3 
F | 
i 
3 
— 1 
i 
34 
1 
+ of 
5 
— 
» FE 
S | 
1 
+! 
St 
j! 
{ 
: 
14 
| 
n 
+3 
1 


bes. ones Wise e 


Sony . complied with by going to any FRY and . 
iz. impoſes the penalty upon any one that abſents 
Fd the church, contrary to the 1 Zliz., and that if theſe 
Acts are conſtrued to give a juriſdiction, that juriſdiction | 
muſt be to the courts of the common law, ay not the ec- 
cleſiaſtical courts, 
Entire neglef er In this caſe it was agreed, chat every man was obliged 
pig * to go to ſome church or other, and that an entire neglect 
the eccleſiaſtical WAS puniſhable in the eccleſiaſtical court; and that it was 
court, ood charge prima facie, that a man went not to his pa- 
; rildchurch, © 67x he ſhall not be ſuppoſed to go to any 
e be Cr. And the Court ſeemed to be of opinion, that 
1167] _ though the act of uniformity be taken ta be. introduRtive of 
a new law, yet the thing being purely of eecleſiaſtical co- 
nuſance, — proper for their examination, a gonſultation 


ought to 90: But there was no reſolution (a), * 
(a) N. B. Tbe [Ropers in 15% plaintiff ordered. t declare forch- 


ſays, a ai was ar * nn 1 2 


. bates 8 The ee e of 
25 Shrewſbury. 5 


Hill. 3 Ann. B. R.] 1 


Pariſhioners A Probibition was prayed to a ſuit in the foiritual court, 
cannot peeſeribe where the pariſhioners preſcribed to diſpoſe of the 


tom gue 16 pews, excluſive of the ordinary: Sed per Cur. That cannot 


| of the ordinary. be (5): The ordinary's not acting might be becauſe there 


2 Rol. Rep. 288. was no occaſion for his intermeddling; but that cannot 
Poph. 140 . 
| veſt the right in them who are only a corporation capable 


246. 2 Ler. of goods, but not of inheritance, Sed adjournatur. 
241. 5 Mod. 


436. Hob. 89. March. 66. 2 Jon. 37 4. Noy 104 Sid. 88, 89. 1 Lev. 71. 


9.7 v ide Gib/on 198, Rol 10 K contra, on ſhewing nd of preeripion; N 


lb 


/ 


. | \& Fc *. oy 


Ehurch of . Religion, © 


Pe conn a Se. 


| "Rev &% Regina e Larwood. 
cram 6W. &M. B. R. 114. Raym. n K DiÞ: 


AN information was exhibited againſt che deſendant for 
neglecting and refuſing to take upon him the office of 
ſheriff of Norwich, ſetting forth the charter of H. 4., 
whereby that city is made a county, and to have two ſhe- 
riffs to be choſen by the commonalty, and alſo the charter 
of Car. 2. confirming the former, but granting farther, 


that one ſhexiff ſhall be choſen by the mayor, ſheriffs, and 


aldermen only; and that the defendant being choſen by 
the mayor, ſheriffs, and aldermen, had notice, but did 
not appear nor take the oaths, nor take upon him and exe- 
cute his office. The defendant pleaded the ſtatute 13 Car. 2. 
and that he had not qualified bimſelf by taking the ſacra- 
ment according to the uſage of the church of England, 
within a year before the election. 
replied, that by law he ought to have done it. The de- 
fendant rejoined, the act of * toleration, and that he was 
a proteſtant diflenter, and excuſed by that ſtatute 3 and 
thereupon there was a demurrer. | | 


4 Mod. 269. 

8. e. Dr. Sa- 
cheverell's Trial, 
274. octavo. 
Information for 


refuſing to take 


upon him tbe 
office of ſheriff, , 
adjudged, That 
Difſenters are 


not exempt by 


the toleration 


act, from doing 


aQts neceſſary to 


' qualify them» 
ſelves for offices, 
according to 13 


The attorney general * 8 


(3 Salk, 
* Skin. 574. 
Carth. 306. 
Holt 505. 
Comb. 315. 
2 Vent. 248. 
Caſes B. R. 67. ; 


8. C.) 2 Strange 1193, ſeems cas Andrews Rep. 201, margine. The King verſus Shack. 


lington, a Quaker. 2 Mod. 299. 


All the judges concurred ; firſt, That the rejoinder was Departure. 


8 a departure, becauſe it did not fortify the plea, and ſhould 
have been pleaded. at firſt, when he had an Opportunitys 
and might haye done it. 

adly, That the toleration act is a private ſtatute (a), and 
the Court cannot take notice of it, unleſs it be pleaded; 
and the reaſons are, firſt, becauſe time out of mind there 


was an eſtabliſhed church of England, and an eſtabliſhed 


diſcipline in the chyrch, which all perſons were bound to 
obſerve before the reformation. Vide Lyn. 8. And all 
perſons are obliged to do ſo by the ſtatute of Ed. 6. and 
Q. Elir. „and the law took no notice of the diſſenters till 


(a) By tat. 1 


Geo. 3. ch. 44. 
the 3 A nd 


t is enacted a 
| this 


*[ 501 


— 


Toleration act a : 
is a private ſtat. 


auoh u be n pabliv nt.” 5. 54 


168 Church of England, c. 
this act. 2dly, Becauſe the act does not extend to all dif. 
ſenters, but only to ſuch diſſenters as go to the quarter- 
feſſions, and take and ſubforibꝭ the declaration, 
In the reſt of this eaſe the Court differed'; 8 thee; Jus 
tice, held, 1ſt, The mayor, ſheriffö, and aldermen had no 
power to make ſuch ele ion, becauſe rhe charter granted 
by Hen. 4. to the commonalty could not be diveſted, but 
dy ſurrender or by forfeiture... 2dly,. Becaufe the deſend- 
ant was rendered incapable by the 13 Car. 2. and ought 
not to be twice puniſhed, viz. loſe his office by virtue of 
the ſtatute, and be puniſhed at common law by. judgment 
in this information: And he relied on a caſe which is now 
publiſhed in 2 Vent. 247. | 
G. Eyre and Halt C. J. contra ; held the election 
* good; notwithſtanding the charter 8 H. 4. not that the 
F king can reſume an intereſt he has already granted, unleſs 
the grantee concur; but in this" caſt the corporation had 
22 coneurred, by aceepting æ new charter, which, it is true, 
9 vide they may uſe ad new grant or confirmation; but in this 
| confirtnations caſe, having made their cleQions'atcording'to the method 
_ _ preſcribed by the new charter, it is evidence of their con · 
ſent to accept it as a grant. Vide 2 Gre. 313. 21 H. 7. 
Alſo they held the'defign of the 13 Car. 2. was not to 
exempt any perſon from executing or ſerving in any office 
to which he was obliged before, but dae him for ex- 
ecuting offices; for the act intended to diſeourage diſſent- 
ers, and net to favour them; whereas, if this plea ſnould 
4 be allowed, the act would entre” to their advantage. 
2 went 218. That the king hath an intereſt in every ſubject, and a 
King hach s right te his ſervice,” and no man can be exempt” fromthe" 


right to'the fer- office of ſheriff} but by act of parliament or letters patent. 


len Vide : Me. 111. Sav. 43. 9 Co. 46. 


be chop from from” Laſtly, No man can take advantage of his own diſabi- 5 
lt, fn we lity : No man can plead Le is a fool, or non campos: but if 
charter. a non campos is indicted, the judges muſt acquit him ex of- 
| — 10, for the king tales care of all ſuch perſons > but if a 
[ 169 man is diſablett by judgment to bear an ofſiee, he is ex- 

a N cufed, nam Bas kuditur in invitum ; yet where he 
co. Lit 247. . may remove the diſability, as in caſe of excommunication, 
1 Leong gs. he ſhalF täke no advantage of his diſability; ſo in this caſe: 
| For which reaſom judgment was 'given againſt the de- 
fendant (a). 
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(a) Harriſon: chamberlain of x | year” next before the elecllon; , taken” 
don, v. Evans,” Ib an action for a the ſacrament; nor had ever, nor 

nalty for not“ ſerving tie office of could he in? conſtience take the ſame; 
meriff, the defend saded the cor - of which the tleQors had notice at᷑ and 
poration and toleration acts; that the before the time of the election; and _, 
office of ſheriff was wrhlin che former that by reaſon of the premiſes, and 


act, and that he had not, within one by force of the corporation act, they 
were 
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the ſaid: office; and he war difabled. 
anch utterly incagiatile of being: elected. 
and thereby the ſuppoſed-eleQion was 
utterly void. This plea being over- 
ruled in the City Courts, the defend- 
ant obtained a ſpecial commiſſion of 


. errors, upon- which judgment was, 


given in his favoarz andion.a:writ of 
error in parliament, a queſtion was 


put to: the judges, Whether the de 


? 16 


forks was a libety; or, Mohd Be 


allowed to objet. to ce validity of his 


election, on acchunt of his not having 
taken the-ſaerdthent within a year be- 
fore, in bar of the action? And the 
majority of the judges being of opinion 
in the affirmative, the judgment given 


by the commiſſioners? delegates in fa- 
your of the plea was thereupon. af. 


af. 
firmed, 6 Bro. Parl. Ca. 181. cited 


* . , 
. 1 2 1 p Does y 
Ph, | 


1. Rex verſus Fox. 
Mich. 6 W. & M. B. R.] 


H E inhabitants of one pariſh had common appendant Farmer ought to 

in certain waſte grounds which lay in another pariſh ; de taxed for 
and the queſtion was, Whether the commoner ſhould pay Maar cey 
taxes for this, and ſhould be aſſeſſed in the pariſh where pari: where the 
the waſte lay, or in the pariſh where his farm lay? And it m lies. | 
was held, that he ought to be aſſeſſed where his farm lay; vide Loft. 57. 
for it is incident, and will paſs by the grant of the farm, Cowp. 387. 
Sc. So that it is to be conſidered as a part of the farm, * T+R- 660, 


and the farm to be taxed the higher. 


T 2: Emerton verſus Selby. 
(Hill. 2 Ann. B. R. 2 Ld. Raym. 1015. 8. C.] 


REPLEVIN: The. defendant* avowed: for. damage- H. may preſctibe* 
feafant in his freehold : Plaintiff pleaded in bar, x for "7-07 
he was ſeiſed of a cottage, and prefctibed to have common — 128 
im the defendant's land for all beaſts levant and couchant, 30. 3 Keb. 44. 
as appendant to his cottage: This was. held ; good. upon 5: C· 5 0 
demurrer, for a cottage: contains a curtilage, as to this 3 mobs. 4 Breu 
and the ſtatute de extentit manerii ſays; a cottage contains 101. Vaugh. 
a curtilage, and we will ſuppoſe a cottage has at leaſt” a 
court- yard to it: Alſo a cottage by the ſtatute ought to 
| $35: = - 5: = 7 


2 Jan. 227. 


253. Holt 174. 


"age." be IEA 5 n ; by es ab - 3 4 

** - Ja ants F 4 k 238 . 5 why n 2 
Ay \ bk FG I —— — — 2 — — rr 

2 


n. 
428 
WWW r 
one PROS 


—— 5 - 
3 „ Hoes > 
— * 4 


r 
* A* 2 
9 eren N 
FD 


AS CY — — 


— —— — — . — = — — A 5 . n * N —_ ——_— = = or " 4 D - 9 "= 
— n — = fans * ——— TT Ion. — 4g 1 GGG 0 a — — INPITIIEY * — — — 8 2 . eee 
n eds oh; >. 9 ahi. I a — fe Dre Dr N . e Lo . LES rr — . Sn —— ah 5 C — 
= ꝓ—— — — — r x — —otione — - - exyvrapagatin> che drod * * 0 - F 0 * . 7 "EI — * — * 7 ä 
5. . « p . — N res +” ny B * — — — * = EA 
— — — —.— — Ges Ste ; ar — - rr. FD ow = 1 n 2 — 
. - ITS 5 = p 
NE A AAA .. — Our —— — — —— ———— ö — © a n a * * 1 
———— 0-5 Wo K "oct — — —— 2 ErW- — — — —— — — —— — - — - * — — 1 2 
* . 
— 
» * 
* 
. 
” 
- 
- — 1 * . 
a 
> 
” 
$ - 
. 


It 600 OY IOW TE? . . ayye  Aue -27 191 CDs Ab cine BI EA es I 
i 


. manor. Qu. 


169 1 


Scholes v. +: have four acres of land: And Hale Go J in, he remem- 


g "3, 5 7. R. bered the trial of an ifue, whether levant and couchant, be- 
„fore C. J. Hale, who held the foddering of the cattle in the 


pad evidence of 6/2 and ein gat k Vide os Lit. 125 . 
5115 55 Coe. 8 . e | 
U a. 3. | Crowder Ts Oldfield. 


* 


nt ge Aal 4 B. R. 2 Ld. Raym. 1225.8. C. bur noc s. 8 
6 Mod. 7 „Corrgorprx. chat has common of ure | in 


uns. fe Hall the waſtes of the lord out of the manor, has the ſame 
rake Ude ts as belonging to his land; and if he infranchiſe the copy- 
common within hold-eſtate, fill his common remains. To this he makes 
or without the his title in pleading in the lord, viz. That the lord of the 

Hob. 86. manor, time out of mind, hd common in ſuch a place 


Oro. Jac. 253-. for himſelf, and his cuſtomary tenants. Vide Co. Ent. 


Fel. 189, &c . 


4 Co. 31. 9, 20, But where a copyholder has common in the 


38a. 13. S Cc. waſtes within the manor, that belongs to his eſtate ; and if 
I rote. 1 f. the eſtate be infranchiſed, the common is extinct. So 


_ 2 — held in this caſe, which ſee at large, tit, Jeofails. 


Ap. 139» 2 Rol. 61. 1. 5. x Bul. 2, 


277 Oo ADErcon ©" | 
I. Thomas verſas Howell. 
55 (Tin. 4 W. 4 M. B. R.] 
Oondition made NE Jeviſed to his eldeſt daughter, upon condition 


impoſſible b 
OR... ſhe ſhould marry his nephew on or before ſhe attained 


Co. Lit 206. a. the age of twenty-one. The nephew died young, and the 


4 Mod. 66. S. C. 
5. daughter never refuſed, and indeed never was required to 


Holt 225. marry him. After the Fes of the nephew, the daughter 
being about ſeventeen, married 7. S. And it was ad- 

judged in C. B. that the condition was not broken, being 
become impoſſible by the act of God; and the W 
Was afterwards affirmed in error in B. 8 


8 
Condition 
- 4 0 . 4 | IE . . 4 99 : * 5 * ag * FRET 
s - 3 5 a 1 7 
3 Yn | 
A [Mich 9 will; 55 0. TH 939; 


CONDITION a, pA —.— » duly ir 
life by ſuch a day, or pay him 100 1. Obligee died 


before the day, and adjudged that his executor ſhall have 3 


Roy. 2 373. 

2 2 172. 
Co. 22. Con- 
dition to make 


the 100 J. per Treby, C. J., and the een os NE: $ A. alcaſe for 


a was denied to be univerſal. 


bis executors Mall have the 100 l. 
2 Dan. ane . vere: 13-90 


3. "Fork 22 Thorpe. | = 


[Paſch. 14 Win. 3. B. R. Rot. 253. Comyns 98. 8. E 11d. 
Raym. 235. S. C. 1 Ld. n 662. e Lutw. 245+ 
Y * Raya, 6] rh. + 


1* an action upon the caſe, the Maine Geck of a 
| colloquium concerning a mortgage, whereupon the 
plaintiff agreed to releaſe his equity of redemption in two 
_ Cloſes, and; in conſideration thereof the defendant promiſed 
to pay him 7/., and to acquit him of all money due on the 
mortgage; and that the defendant, in conſideration of the 
{aid agreement, and that the plaintiff had promiſed to per- 
form every thing on his part, promiſed to perform ever 
thing on his part. Et in ſacto dicit, that though he had 
performed all on his part, the defendant hath not paid him 
the J. The defendant pleaded, that after the promiſe 
made, the plaintiff gave him a releaſe of all actions; the 
plaintiff craved oyer of the releaſe, and by the oyer it ap- 


peared to be a releaſe of the equity of 5 and 
ourt held, 


hereupon the plaintiff demurred; and the 
that the plaintiff was not. entitled to the 71, nor 

to an action for it, until he made a releaſe of the 

equity of redemption, and therefore the promiſe being not 
broken at the time of the releaſe, is not diſcharged by the 
releaſe, though it be a releaſe of all demands. Vide Cro. 
171. 5 Co. 70. And as to the mutual promiſes, the Court 


. ſaid, they related to an agreement, which makes the re- 
And Holt, Chief Juſtice, 


leaſe a condition precedent (a). 
laid down 19 Fu : 


* 7 


(a) In the caſe of Kingftn ee oh 
Preſton, cited in Jones v. Berkiey, Doug. 
688., Lord Manzſield expreſſed himie f 
to the following effect: There are 
three kinds of « covenants ; 1, Such as 


That 


life, or pay him 


1001. A. dies; 


Co. Litt. 232+ b. 2 co. $0, * Ya: 178. wn des, 


[171] 


Condition prece- 


dent. Lut. 249. 


Mod. Caſes, &c 
42. 1 Mod. 64. 
2 Mod. 33, &c. 
1 Sid. 464. 

2 Saund. 155, 
166. 2 Keb. 
674. 1 Lutwꝛ. 
£45. S. C. 


Y Nell. L. 55. 


Caſes B. R. 455. 
Holt 28, 96. | 


Releaſe of all de- 
mands will not 
releaſe a promiſe 
unbroken, or 
future at. © 
2 Cro. 300. 
Yelv. 214. 
Cro. El. 397. 


are mutual and independent, where 
either party may recover damages 
from the other, for the injury he may 
have received by a 1 of the co- 
venants in his favour, and where it is 


no 


* 1 a : * s uh, + 
N ” * x V . * . wes. 7 
—_— Condition. 
On 5-8 
1 * 2 f of + 


_ Agreement that That in executory contracts, if the agreement be, that 
88 the one ſhall Nag hs ol or the doing thereof the 
ſhall pay; other ſhall pay, c. The doing of the act is a condition 
former is a con- precedent to the payment, and the party who is to pay 
Far. #1; ſhall not be compelled to part with his 5 till the thing 

| be performed for which he is to pay (a). Vid 15 Hm. 7. 
5. 120 6. 1 Pent. 177, 214. But upon this: rule he took 

But time fixes Iſt, If a d | ted for payment of the money, 

for 1 * will and the day ts * before the thing can be perform- 

Feb La. ed, an aRtion may be brought for the money before the 

250 thing be done; for it appears the party relied upon his re- 

| medy, and intended not to make the performance a condi- 

tion precedent. 48 E. 3. 2, 3. 7 Co. 100.6. 1 Vent 147. 
Adly, Where a certain day of payment is appointed, and 
that day is to happen ſubſequent to the performance of the 
thing to be done by the contract, in ſuch caſe performance 

- is a condition precedent, and muſt be averred in an action 

ter the money, and ſo is 1 Jones 218. to be underſtood. 
Condition to-be ide Dyer 76. pl. 30. contra, and 1 Ro. 414, 415. But 

conſtrued from theſe, and ſome other books which are contrary, are not 
OE” pans law ; for every man's bargain ought to be performed as he 

; intended it: When he relies upon his remedy, it is but juſt 

| [ 172] that he ſhould be left to it according to his agreement ; but 
|... - on the cantrary, there is no reaſon a man ſhould be forced 

do truſt where he neyer meant it: And therefore if two 

3 28 men ſhould agree, one, that the other ſhould have his 

| _ Gro Car, borſe, the other, that he Dil pa 10. for him, no action 
$15. Lutw. 245. lies for the money till the horſe he delivered. Vide Dyer 

8 85 — Hob. 30. pl. 203. 2 Med. 3. was denied. Ju zment pro quer. 

min C, ., and now affirmed upon a writ of error in B. R. 


* 


* 


Pg 
* * 1a 0 by. TY —— FC 


14 +3 7 F % 


no excuſe for the defendant to allege a and may maintain an action for default 
breach of the covenants on the part of of the other, though it is not certain 
the plaintiff. 2. There are covenants that either is obliged to perform the 
which are conditions and dependent, firſt act. His Lordſhip then proceed- 
in which the performance of one de- ed to ſay, that the dependence or in- 
pends on the prior performance of the dependence of covenagts was to be 
other, and therefore till this prior collected from the evident ſenſe and 
condition is performed, the other party meaning of the parties, and that, 


is not liable to an action on. his cove- however tranſpoſed they might he in 


nant, 3. There is alſo a third fort of the deed, their precedency muſt de- 
covenants, which are mutual condi- pend on the order of time in which 
tions to be performed at the ſame the intent of the tranſaction requires 
time, and in theſe, if one party was their performance. 

ready and offered to perform his part, (a) Vide Ca. temp. Talb. 164. 


and the other neglected or refufed to 1 7. R. 645. 1 Roll. 414. J. 75 to 
perform his, he who was ready and 35. 1 Str. 458, 569, 571. 2 Bur. 
offered has fulfilled his engagement, 900. 4 T. R 7. 1 


Condition. 


Vide the caſe of Callinel verſus Briggs, tit. Bargain and 


Sale of Goods, pl. 1. (0 


(a) vid 2 Mag. Caſe 68, 308. 


5. za edit, p. 5 
Cam, Dig. FRO: c. 51. et /eq. vol. 


"& Pullerton verſus Agnew. - 
BE, 15 Trin. 2 Ann. B. R. 


50. IRE fac T againſt bail recitin Inga ne ognizance taken 
W Sits time of the late king Iams 3.5 


r the 


Condition was, that the defendaut ſhould render his body 


Priſane mar. mareſch. domine reging nunc. It was urged, 

2 the e a was impoſſible, 

recogniz fingle. E? per Holt C. J. Where the condi- 

tion is un en or R's, there that is only void, 

and the obli igation is ſingle but where the condition is 

part « of the 5 itſelf, an 

condition. be impoſſible, the A e is void; and the 
Court inclining that it was ill, the plaintiff prayed his wit 


night * ce for his own . 


3 Archbiſhop of e verſus Willis. 
| Mich. 6 Ann. B. R.] 


IN. an 20er of debt upon a bond, with condition to 
make an inventory, and exhibit che ſame into the ec- 
clefiaſtical court before ſuch a day, it is not enough for the 


defendant to plead, that there was no court held, but he 


muſt plead alſo, that he was there ready, &c., for he muſt 

ſhew he has done all that could be done on his fide to- 
wards a performance. Thus, if the condition of a bond 
be to levy a fine in oftabis SanF. Hillarii, by which condi- 
tion the Ee che g. is to ſue out the writ of covenant, it is not 

enough the defendant to plead, that no writ of cove- 
nant was ſued out; but he muſt plead, that he was there 
ready at the day, 


and in conſequence the dr 


incorporated therewith, if the 


172 


Void condition 
makes the lien 


void, where i it is 


Poſt 214, 375. 
Condition to ex- 


hibit an inven- 5 


tory into the 
ſpiritual court 
before ſuch a 
day z defendant, 
in excuſe, muit 
not only plead 
that no court 
was held, but 
alſo that he was 
there ready. 


c.» and no writ of covenant was fued 


out : and Jo if one be bound to pay money to J. S. at a 


| certain time 36 


Ade it is not enough for the defendant 


to ſay that th ligee came not, without faying, that he 
was there Ang, 14 7 Halt, Chief gage in t reſolution 
af this caſe, w h ſee at large, tit its Eregutgrs. | 


3 


> X 


- Verdi& for the 


intiff ſet 
— and judg- 
ment entered by 
confeſſion upon 
the matter of 


"the plea, Ante 


1. S. C. 5 Mod. 
310, 225. 
Comb. 379. 
Carth. 370. 
Holt 149. Re- 
der. Cro. 

El. 318. Mod. 
Caſes 2, 3, 10. 
3 Cro. 52. 

1 Leon. 78. 

1 Lev. 32. 

2 Lev. 135» 

2 Will. 81, 


6 Mod. 1. S. C. 
3 Salk. 121. 
Holt 217. Poſt 
216. After a 
frivolous plea, 
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1. Jones verſus Bodinham. 
[Trin. 8 Wit. 3. B. R. 1 Ld. Raym. go. S. C. Com. 8. S. C. 


T RE SP A888 for taking his cattle in . Deſendant 
=» juſtified a taking in B. by proceſs with an impoſſible 
rg, virtute cujus he took them, and traverſed the taking 
in A. Upon this traverſe iſſue was joined, and found for 
the plaintiff, and damages aſſeſſed. It was objected in ar- 
reſt of judgment, that this iſſue was immaterial, for it is 
all one where the defendant took them, ſince he took them 
without warrant, the procefs being void ; e conceſ- 
ſum. It was moved then for a repleader. Et per Holt, 
C. J. A repleader cannot be where there is a treſpaſs con- 


feſſed. And the verdict was ſet aſide, and a writ of in- 


quiry awarded, becauſe the iſſue being immaterial, the 
jury had no power to inquire of damages: And judgment 
was entered for the plaintiff on the confeſſion, and not 
upon the verdit. Vide Ms. 696. Tel. 89. 1 Cre. 25, 
214. Hob. 327. 2 Ro. 99. 3 Cro. 122, 778, 227, 214, 
445+ 2 Cro. 678. 1 Saund. 128, Ray. 458. (a) | 


2. Staple ver/us Haydon. 
[Trin. 2 Ann. B. R. 2 Ld. Raym. 922. r 


W HERE the defendant pleads an ill plea, but the 
: matter, if well pleaded, might have amounted to 


a good bar or 3 jedgment can never be given 
againſt the defendant, as by confeſſion; but where the 


judgment maybe matter, though never ſo well pleaded, could ſignify no- 


entered as by 
confeſſion ; 

_ otherwiſe if only 
2 Salk. 579. S. C. 
Mod. Caſes 10. 
Hob. 69. 1 Sand. 
318. 


thing, judgment * ſuch caſe be given as by confeſ- 
ſion; as if in caſe for calling him thief, the defendant 
ſhould juſtify, for that he received a thief. Dit per Holt 
C. J. in the reſolution of this caſe, which ſee at large, Tit. 
Default (a). „ 


— 


(a) Vide acc. 1 Bur. 301. is Str. in any caſe but where complete juſtice 
394. Cowp. 510. It is laid down that may be anſwered. Vide alſo Sir. 873, 


che Court will not award a repleader 994. 


e A 
y 
\ — * P 52 LY 8 

. - Wh : * 
; : a ; 

* Z F 
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Contpiraty. 


Domina Regina ver/us Beſt & al. 


7.8. C. 3 Ld. Raym: 


iin. 3 Ann. B. R. 2 Id. Raym. 116 
1 Ws ne” Entries 53. . 


23 
4. Ps. 


NDICTMENT was, That the defendants, intend: 
ing to oppreſs and defame H., did falſely and mali- 
conſpire, meet, and agree falſely to 
to be the father of a baſtard-child, of 
which ſuch a woman went big; 

did falſely affirm him, to. be ch 


I 


of cyer and terminer, to be inquired of. 


oa Tf 4 a, 
. A *S. 


ID 
% 


Holt 151. S. C. 
Conſpiracy, tho? 


nothing be done 


in purfuance of 
it, is an offence z 
and that whether 
it be to charge 
with a offence 
temporal or ec - 
cleſiaſtical. 

8 Mod. 321. 
S. CO. Mod. 
Caſes 137, 169, 
185. 2 Mod. 
15a, 306. ' 2 
9 Co. $3» Hob. 
219. 1 Keb. 
233, 254. 
2 Keb. 59. 
1 Vent. 304, 
305. Confedes 
racies, one of 
the articles of ; 
oyer and ter- 
miner. 


-F 
* 


1 * 
* 


* 
„ -w 


Bur. 1320. BI. Re. 368. EEO, neceſſary to allege that defendants 


3 68. lary to alleg. 6 
() R. 2 Bur, 993. That it is not conſpired fall to indict, &c, 
„ „ 8 N 5 3 14 f 


1 SOT 


VoL. L | 


(Cx) 


Conſtable. 


. Rep. THE Wk conſtable. was an officer a 'uckinorr law | 
Q43-5-C: before the ſtatute of Minton, as well as petit con- 
ſtable, and they are officers to the juſtices of peace, as the 
theriffi 85 to the court of King's Leeb. Per Curiam, in the 
. Gale of th e e and 8 which ſee tit. 9 


6 
+ 3 


FHiekever ct 1 


it. Ls . K. ber, Mich: 7 Wil. 3. Rot, 107. 
ben. Fi Ls Raym. 69. 8. C. with her prior] v7: 


Conftable whoſch a R BPLEVIX for baking bis mare; the eee 
—— wn ger made conuſance, that the hrus in qu is within the 
petialty, but that manor of Sheryftorr, where there is a court-leet, and that 
cannot be dit. the jury of the faid leet, time out of mind, have choſe 
wrained for with* dne of the inhabitants within the manor to be conſtable, 
. and that the perſon fo choſen, by the ſaid cuſtom, is to 
127.1 Ar; 15 ſerve, or forfeit a reaſonable penalty, to be impoſed by the 
14 3 I fury at the ſaid leet; that the plaintiff was elected accord- 
5 ple 4 . ingly, and ordered to take upon him the office under the 
; RolloAbe, fant of 46/3, and thereof had notice, but neglected z 
Ser 2 , Which was preſented at the next leet, and he had thereby 
x76. Comb, forfeited 30 s., for which the defendants, as bailiffs to the 
© te O tote Jord, took the diſtreſs. Et per Cur. (upon demurrer) of x 
* s R common right the conſtable is to be choſen by the ju 
87. Lilly Entr, the Ket, and if the party choſen be preſent, and re Sag | 
399» the ſteward may fine him; if abſent, the homaye muſt 
preſent his refuſal at the next court, and then: he ſhall be 

amerced ; alſo if the party choſen be preſent, he ſhall take 
dhe oath in the Jeet ; if abſent, before the juſtices of peace, 


Who ſtill adminiſter the oath to him as conſervators of the 


peace at common law: But a cuſtom ought to be alleged 
for diſtraining for the „ and W was $ given: 8 
for the ; 8 


S*. 


; 4 175 


3. Caſe of the Village of Chorley. 


1255 | [Trin. 11 W. 3. B. R.] 
THE village of Chorley having no conſtable; the juſtices Sefions of the 


peace may ap- 


ol peace, by order of ſeſſions, appointed one to ſerve point a conftable. 


there. Et per Holt, C. J. A conſtable may be choſen in 
| | A village and a conſtable are correla- 
tives, but a hamlet has tio conſtable. The Juſtices have 


the tourn or leet.- 


Holt 153. 3. C. 


[176] 


: all along exerciſed a power of appointing coriſtables, and 
we will intend they have a ſufficient authority for it; but 
the ſtat. 13 14 Car: 2. c. 12. gives them authority to do 2 Jon. 212. 


it only in the particular cafes therein mentioned. 
to the authority of a conſtable out of his pariſh, the C. J. 


nd 28 Rep. B. R. | 
temp. Hatd. 28 2. 


ſaid, that if a warrant be directed to the conſtable by If a warrant be 
name (a), commanding him to execute-it, though he is not vireQted wa 


conſtadle by 


compellable to go out of his on precinct, yet he may if nme, be may 
he will, and ſhall be juſtified by the warrant for ſo doing; execute it out of 


but if the warrant be directed to all conſtables, We. gene- 
rally, it ſhall be taken reſpectively, and no conſtable can 
execute the ſame out of his preci nr. 
3: held fo likewiſe in the eaſe of 


VN. B. Hill. 11. 


his peeinct. 
Carth. 78. 
5 Mod. 81. 


9 


* 


the King and Ghandler. Ld. Raym. 546. 


(a) In the caſe of K. and Chandler, 


Lord Ray. '546. Holt ſays, If a 
Juſtice directs his warrant to a parts- 
cular tonftable, he may execute it out 
of his diſtrict,“ without ſaying a par- 
ticular conſtable &y name; and the edi- 
ror, it ſeems, ſabmits that it is not re- 
quiſite to inſert the perſonal name; for 


that would 50 there! ; making 


. warrant to a conſtable by his 


. S 
-»$ ——ä—— — 2 — — 2 — —ů —-—? —— —— —ᷣ—„— . — 2 to hr er ee - 
2 "4 4 = . * . — 
9 * — 
* 


it the 
caſe of a ſpecial conſtable. In point 
of practice, it is not uſual to direct a 
roper 
name, in order to authorize his exe - 
cuting it out of his diſtrict, Yue 
Wallace v. King, 1 H. Bl, 13. Blatcher 


v. Kemb; note; bit. 


| Toler's Caſe. 
[Paſch, 12 Will. 3. B R. 1 Ld. Raym, 555. S. C.) | 
m An infant ſucd a writ of appeal againſt B. as heir to The writ and © 
7. C., for the murder of C., and B. was admitted as folt of an infldt 
prochaia amy to.. after the 2 was ſued out, aud before 0 U 0 
Le ; I 


Ante 104. 8. C. 
Holt 153. 
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176. 
of the prochein 


amy, and not of 
the infant, 


[iT. 
Sheritf ſined and 
committed for 
delivering in- 
fant's writ of 


appeal to him, 


_* Continuance-and/Difcontinuance, 
it was retornable. At the day of the retorn the Court 
was moved, that the ſheriff might return his writ. The 
under-ſheriff in his excuſe ſhewed the Court, that the in- 


fant who was plaibtiff, with ſome others his relations, 
came to him, and required him to deliver back the writ 


to them, and that he did deliver it accordingly : And it 


was inſiſted that it was common for them to deliver writs 
back to the party when he deſired it; and though the 


plaintiff was an infant, yet an infant might recal the writ, 
for an infant may diſavow. his guardian. 2 Bulf. 59. 


And he may diſavow his ſuit. 1 Ro, 288. Hol. C. J. 
contra. The ſuit is ſubje only to the direction of the 
guardian, and ſo is the writ. The infant can no more 
diſpoſe of the writ than he can proſecute it, and he has 
no more power over it out of court than in court. It is 
true, upon the return of the writ the infant” may be non». 
fuit ; and if he appear, he. may be nonſuit after appear- 
ance, but then the appellee ſhall be arraigned at the ſuit 
of the king. So if an infant comes in and diſavows the 
ſuit, the Court may diſcharge the guardian; and yet that 
is ſtrange, for to enter a retraxit is error: but ſuppoſing 
the Court might have done it, what is this to the under! 
ſheriff? How comes he to take upon him to judge of it ? 
He has delivered the writ withsut authority, and this is 4 
contempt. Et per omnes juſlic. præter Turton, The under- 


meriff was fined and committed, notwithſtanding his clerk 
in court offered to undertake for the fine. After this the _ - 
Court of Chancery was moved for a new writ of appeal, 


elapſed, upon a ſolemn hearing before Sir Nathan 


but it was denied, (ut avdivi, ) for the year and day were 
right, 


5 the Maſter of the Rolls, Treby, C. J., and Powell, J., and 
. 1. Biſſe verſus Harcourt. 
is, {Paſ. 2 W. & M. B. R. Intr. Hill, ult. Rot. 217. ]“ 
Wrong prayer of. N DEBTTAT US aſngſt. The defendant plead- 
J ee me bs hal ed an attainder of high treaſon in diſability. The 


24 22 


7 5 (. hich 


- Continuante and Dilcontinuance. yy 


8 Med. 281. 
(which was held good,) et pet. judicium & dampna ſua To 4 In , + 


which it was demurred, and held, that there was a diſcon- 7. * -& 
| 5. Carth. 
tinuance by the miſconcluſion of the replication z for an ill 126, 137. Vide 


prayer of judgment is as none. This caſe is cited in Bon- ig — 775 
ner v. 12. 1 Ld. Hg 338. | | 87, Co. Eat: 160, 
| 3 | 8 r 


». * 


84 n verſus. Smith. 7 . 


„Les, 3 W. & M. B. R. Rat. 56] | 


tiff bes 9 aſſigned a. breach” e iſſue was e. 30, extends 
joined. And then there was an entry, that the mayor was 5 
removed and another choſen, but no day was given to the of court as pro- 
parties, nor any court held; but after this a venire was £6 yy n 
awarded, and the .iflue Artad. Upon a writ of error un Cn 
brought in B. K. it was objected, that the ſtat. 32 H. 8. 51. contra. 

c. Zo. did not extend to inferior courts, and that it helped * Saund. 8 
only diſcontinuances of pleas or proceſs, and not of the 

court. But per Holt, C. J. It is a remedial law, and ſhall 

be conſtrued to extend to all diſcontinuances, and that as [1 78 ] 
well in inferior as ſuperior courts; and indeed inferior * 
coourts have moſt need of ſuch aſſiſtance. Gregory's caſe, 

which is of a penalty given by ſtatute to be recovered in | 
any court of record, which muſt be taken ſtrictly for thoſe -_ 858 
at Weſtminſter, e for that is a penal law, and the e 
courts at Weſtminſter are thoſe which the king! s attorney 


general attends. 


— 


3. Moor verſus Green. 
| (Mich. 6 W. & M. B. R.] 


] N debt upon a judgment brought in Tria. term, hs de- 5 Mod, 11 s. 0. 


fendant imparled till Mich. term, and then pleaded in Ovtlawry, 8 
plaintiff between 


bar, that the plaintiff die Lune prox. poſt feſt. Sti. Martini action brought 
was outlawed; to which the plaintiff demurred. It was and plea pleaded - 
urged, that the outlawry was meſne between the action _ 2 iN 
brought and the plea pleaded, and that all matters in diſ- mer . me 
charge of the action, which happen after the action nuance, Lut. 6, 
brought. ought to be pleaded puis darrein continuance. Vide 5 1 | 
Nelv. 140. But the Court compared this to the common J. 24. 1 vol. 34 
caſe of a judgment confeſſed by an executor after an action edit. 7. 
brought, which is never pleaded puis darrein continuance, 

| but as this caſe is. And in theſe caſes the time of the 4 
outlawry, and the time of the judgment, and when it was, 
appear in themſelves. 5 | 
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ntinuance and Dilcontinuante. 


bra. 5 Wil. 3 B. * 


1 Lev. 43. Dif- I P 0 N x 2 motion to ene upon payment 6 colt 


d by the Court held, that after a general verdict there c 


Court may be be no leave given to diſcontinue z for that would be having 


afier ſpecial ver- as many new trials as the plaintiff pleaſes : but that after 


N e © a ſpecial verdict there may, becauſe that is not complete 


227, 298. and final; but in that caſe it is great favour. The fame 


2 Lev. 118,124. —＋ was ſo ruled inter Reeve and . f * 5 &6 


Sid. 60, 84, 
— Es . M. B. R. 1 
47. 2 Dany. e. 1 Saund. 237 339. 2 Saund, 73. Far. . 


| (a) Leave to diſcontinue after ſpe- fs in contradiction of the former 
cial verdict will not be given in a hard verdia, Ree, ex dem. Gray, v. Gray, 2 
action, Roucher v. Laatſen, Ca. B. R. l, Jide Carth. 36. Com Dig. 


temp 14. Hard. 194. Nor to let in 8.7 ek N 54% 


55 3 verſus "1 Rae 
Ti. 13 Will. 3. B. R. 1 Ld, Raym. 653. 8. C.] 


Plea — JF after a plea in bar the defendant pleads. a plea rote. 


continuance is 2 
waiver of the darren Su Fr this is a waiver of his bar, ka no 


| bar. Caſes _ * advantage ſhall be taken of any thing in the bar (6), 


339. 8. 
© Cro, Bl. 49. Tet. 181. Fraem. 252. Nob. N. P. 30g. 
[ 179] ” 7 Weeks Cn Peach, 


[Mich. 13 Will. 3. B. R. 1 Ld. Raym. 679. 8. C.] 


Ante 94. If a E PLE FIN for taking chattels in * loco vo- 
A K car. A., ac atiam in guodam al. loco vocat. B The de- 
it i» detmurrable; fendant avowed the taking in predic. loco in que, Sc., for 
” Aux © part that ſuch a one was ſeiſed of the locus in quo, &c. To this 
we plat mall the plaintiff demurred. Et por Cur. The locus in quo re- 
take judgment lates only to one place, fo that there is a diſcontinuance, 


for the reſt. In- 
fra, pi. 9. 3 Lev. the avowry not being an anſwer to the whole declaration; 


| 48; 55. Pont, gl and this difference was taken per Holt, C. J. If a plea begin 


9 ber goin a 0 _ to _ whole, but in truth the mother 
| is an anſwer to part, the whole plea is naught, 
wg jt 74 * and the plaindf may demur; but if a plea begin only as 


5. C. N. L. 384. an anfwer to part, and is in truth but a we a 
Holt 561. Vide me 4 e 


n diſcontinuance (05 and the plaintiff muſt not Oe 


Robiaſon, Ms - (4) R. acc. Ld, ED bo 22 . h but 


nene and! Diſtor 
but take his judgment for that as by ni dicit; for if he 302. Vincent 


demurs or ple 25 the yhale action is diſconti- % 3 Lds 
ym. 716. 
_ (0). Peers v. Hens 
9 bo if = 7 -- + -riques, 2 Ld. 


aue. 247. 7 Mod. 124. Gllb. C. B. 62, 133. 


| (a) By the report in Lord 2 bein after demurrer; hk ſuch amend- 
mond. it appears that the et "CR MPA 12285 K* payment W. 
moved for leave to amend by inſert- colts. : 


ing toes Jo * e WAY __ 


2 g  Curlyis ey Pulley. 


| Leaf. 2 Ann. B, R. 3 Ld; Raym. 87 2. 8. e. EY | 
| Curlevis _ en” | $ 


I N debt, the dechiration was of Ae, 3 RI Centres, 


the plea · roll of after, and no continuanee entered; in B. . yll the. 
and this upon demurxer was ſhewed to the Court as a diſ- b. ee, 
continuance; but they ſaid, The practige is never to en- "7+ 
ter continuances till the plea-roll be entered up, 8 8 


fo $I be of four or 18 er 


86. T urner 81 Tang 
lead And. B. &, 2 19. Raym, 356. 8. C.] 


N debt upon à band the defendant pleaded 8 8 Plaintiff cannot 
1 tion; _ this being argued pane ph times at bar upon j | 
demurrer, at laſt the Court gave a rule for judgment, ni ment for * * 
cauſa. And being ſt irred again, the former rule was made frodant. x * 
abſolute. The next day Mr. ouptague moved to diſcon- oe 2 
tinue, alleging, that this was a ſham plea, and no ſuch ante, Hole + 6 < 
compoſition ever made, and cited 1 Saund. 39. 23. 2 Saund. * Lilly 
73. But per Holz, C. J. After a rule niſi, and then a per- Jo 

_ emptary ruſe far judgment, jt was never done. The rule 

of the old books Wag, if after an Exception was ſtirred, and 

the Court had given their opinions, the plaintiff would be 

ſo hardy, as to demur, he mult do it at his peril and fo it 


is here (6). 


(3) Plain cannot move to diſeon - 8 as in caſe of a nonſuit; 
tioue after defendant has moved for Barnes 316. | 


Q 


007 | Continuance and Diſcontinuance. 


(4 
» 
>." 


9. * Market Seth Jobaſon: 


* 5 » 7 SS 5 1 * 


5 e un. 3 Ana, B. R. 2 Ld. Raym. 1121. S. C. 11 Mod. * 


Ante, pl. 6. Far. D EBT upon a ed of 400 U.; | the bane as to. 
Plea to parts it 225 J. parcelh, de predif, 500 J. Pleads payment; the 
plaintiff do not Plaintiff demurred. Et per Cur. This is only a plea. to 
_ Judgment part; for in debt upon a bond a man may have ſeveral 
"makes a dion. Pleas in bar z as ſuppoſe the plaintiff ſues as executor, the 
tinuance. defendant may plead the releaſe of the teſtator for part, 
and for the reſidue the releaſe of the plaintiff: So a man 
Several bars may ab to part may. plead ayment, and as to the reſt an ac- 
oy 2 dual of duittance; then there being no anſwer as to the reſidue, 
+ — 5 here is a diſcontinuance for the reſidue; and the plaintiff 
3 Lev. 40, 55. ſhould have taken judgment by nil dicit (a). Et nota, 
. . 94, Wi This was in Hilary term, and the plea was delivered in 
TAS on 4. Michaelmat, but made up as of. Hilary, which being ob- 
2 Lev. - "i ſerved, the plaintiff took judgment: ſtill, and the Court 
| - held he might do it; and it was ſaid, chat though the 
plea was delivered in ' Michaelmas, yet it being only a plea. 
to enter, it might be entered as of Hilery, and fo wick for 
trick (3). 
Vide Co. En. 142. In debt upon a bond there is iſſue 
Joined as to part, and demurrer joined as to the reſt, both 
are continued for a long time by Cur. adviſare vult, Wc. at 
laſt a diſcontinuance is recorded, viz. recordatur per Cur, 


, 12 Gain 2 8 a of May, term. Paſt anno, De. quod illud Placitum 


e Megs e eee | 
0 Fide references to l. 81 10 . 160. Vide La a 231. Ser, 
(5) K. acc. on both points, 14. ö | 


Ne. 716. ar . C. * 8 '£ 
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I. Domina Regina ver/us Dyer. 
„ [Trin. 2 Ann. B. R. 2 Ld. Raym. 1406, cited.) 


D ER was convicted on the ſtat. 7 Fac. f. c. 7. for 
— buying embezzled yarn, and it ſet forth, Whereas 
complaint had been made unto A. and B., &c, And whereas 
the defendant was ſummoned to appear before them, and by 
virtue thereof did appear on Tueſday the 171% day of April 
1702, ©c., it was objected, that there was no ſuch da 
as Tueſday the 17th day of April 1702.3 and indeed the 
17th day was Friday, ſo that the time of the ſummons 


being impoſſible, it was the ſame thing as if there had been 


no ſummons, and a ſummons was neceſſary, Vide 2 Bulſ. 


Et per Cur. Upon the complaint the juſtices 


ought to make a memorandum and ifſue a ſummons, and if 
the party will not appear, or cannot be found, he ma 
roceed. In the principal caſe it is manifeſt there could 
de no ſuch day, and therefore he could not appear there. 

upon ; and when one day is ſet forth, his appearance on 


another cannot be intended; Therefore the conviction 


was quaſhed (a), 


e 
12 H. 3. 12. 


: * 1 q 
FF 4% 9 or. { > * 1711 * » * © # - 
i dF. a a 
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Holt 157. 2 O. 
6 Mod. 47, 96. 


Summons neceſ- 


ſary in ſummary 
convictions, un- 
leſs the defend - 
ant appears with 


Y out. - Poſt 383. 


W 


Where the time 


Y is impoſſible, it 


is as no ſum- 
Mons. 


A (a) But if the defendant actually ſummons. K. Tobnſon, Strange | 
appears, it Cures every defect in the 261. Bo/cawer on Convictions, 58. 


2. Domina Regina ver/us Barnaby. 
[Trin. 2 Ann. B. R. 3 Ld. Raym. Entries 35. 2 Ld. Raym. 
„„ 900. 8. C. Comyns 131. a 


N a certiorari was returned a oonviction upon the 


— 43 El. c. 1., ſetting forth, Whereas complaint has been 
made unto us, &c. by Sir R. B. that the defendant in the 
night-time cut down divers lime-trees of the ſaid Sir R. B. 


Sc. the juſtices awarded that he ſhould pay ſo much for 


damages. , The, defendant was ſtiled gentieman in the or- 
der, and it was objected, - 1ſt, That a gentleman was not 
within the ſtatute which ſpeaks of vagabonds and ſuch baſe 

33 | people, 


In convittions 
on 43 EI c. 7. 
the number and 
nature of the 
trees muſt be 
ſet forth. 

3 Salk. 217. 

K. C 


Vide Bla. Rep. 
1209, 1210. 


Str. oo. 


- * 
* ' ; 4 
* 


{3 82 } | quality of the offender is rather an aggravation than a 


| 5 Co. 72. conviction ought to be a plea in bar. 3dly, The defend - 


| hea x 7" St. John's caſe. Powell, Juſtice, held, that could not be 
C. J. refuſed to done, for if the defendant had title, and the Pro erty was 
ä pea 9 in queſtion (a), then the juſtices had no juriſdiftic 

dan Tr. then he is not without remedy ; for he may have his ac- 


and St. John's . = — 2 - 8 11 * | 1 0 
<aſe denied, tion on the caſe againſt the juſtice, or him that executeg 


ment, and this is a new thing without precedent. Powys 
and Gould agreed. Holt, C. 7. contra, (who indeed ſtarted 
this point,] that Sr. John's caſe was à precedent, for this 
way of pleading to a conviction, and that it was and muſt 
have been done ſo there, or elſe the point of the dagger 
could not have come in queſtion. He ſaid it was as rea- 
ſonable to falſify the proceedings before the juſtices in this 
If a e manner, as by an action againſt them; and as to what 
— . K. Powell ſaid of a remedy by action, he anſwered, that if 
8 * lies this order were confirmed, no action would lie againſt the 
againſt them or juſtices, or him that executes the ſentence, for then it is 
the officer. ſupported by the authority of this Court; and he ſaid it 
was hard that this Court ſhould by their judgment give an 
authority to that which ought not to have been done. 
Note, It was ſaid the record of St. John's caſe was not to 
be found. The conviction was rr upon the ſecond 
point, Sed guere, if he proceeds without ground, and 
makes à good order, For B. R. is not judge of the fact, 
| but the law upon the fat. 
(a) The defendant in this caſe pretended he bad title (1). 
0 Rex v. Speed, 1 Ld. Raym. 583. Per colour of right by miſtake. Vide Kinnerfley 


„ no perfon ought to be convicted under a v. Orpe, Doug. 517. 
Aatule againſt killing deer who as vader s N 


* 


9 - . 
/ — 
1 aps; - . - 
A 1 N 
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/ 


Lim. 10 Ang. B. R.) | 


A Comitiion for deer-ſtealing was removed againſt A. and ReſpeRively for- 


id ſeit in ſtatute, 


B., wherein judgment was given that each ſhould n dhe f. 


— 38 J., and it was objected that there ought to be feiture ſeveral 


t one 30 J. forfeited: Sed non allocatur, for the words » pon each of- 


of the act are, that they ſhall re/peFively forfeit 30 l. Cro. I 8. C. 


Trem. 


El. 480. Mo. 453. Ney 60. And this penalty is not in 
nature of a ſatisfaction to the party grieved, but a puniſn- 
ment on the offender; and -crimes are ſeveral, though 
_ debts be joint (a), which per Pozwell diſtinguiſhes this from 


62. 


the caſe of Partridge and Naylor in Cro. El. 480, and Ney 


(a) The el to be attended to. Rut where che offence is in its nature 


in caſes cf this nature is ſtated as fol- fewveral, and where every perſon con · 
| lows, by Lord Mansfield, in Rex v. cerned may be ſeparately guilty of it, 
Clarke, Cowp, 610, 512. Where there each offender is ſeparately liable 


the offence is in its 


nature fingle, and to the penalty, becauſe the crime of 


cannot be ſevered, there the penalty each is diſtin& from the offence of the 
ſhall he alſo fingle; becauſe, though others, and each is puniſhable for his 
ſeveral perſons may join in committing on crime.” Lide Rex v. Bleaſdale 
it, it till conſtitutes but one offence. and anorber, 4 T. R. dog. 


| yide Plus, 


* 9 Wenn 


Title Indictment, &c. 369. 


4 6 
w i A. MS. 4 £ FF * F 


| Conuſance of Pleas, Vide Title [183] 


Courts Inferior. 


WY 406 


1, Cotten verſus Johnſon. 
{Hill, 2 W. 4 M. C. B. 


I trefpaſs and ejectment for lands in A. in the ile of Svggeftion made 
1 Ely, after non ” pleaded, a ſuggeſtion was entered, 1 
uod nullus Jufticiarius vel mimfler domini. regis inſulam illam nient dedire, 


1 


ingradi 


"oem. 3 a = Win too rr — aavct Er ee nears ny > — EY 8 
, 4 3 gn vr 9 2 24 _ 1 N 8 N - 4 [ENT rr x — r r 
5 — 2 5 Nr 3 Coo - m_ "Yap . n * = wks q n- Tween IS bs _ £ o 9 * s 2. 8 wo 
. — r 1 n 0 - E 8 r N - 8 * * 8 —_ LS ES han &.. ** * 22 * 
0 : E : bs F< — 4 rr b * 7 4%. een on . ma 1 n A 
l 8 2 — 2 = — 25 7 a La. \ l 1 " 1 Aa * . 0 1 * 


5 1 4 
n 


$ 
; | 
* 
J 
if 
4; 
. 
. 
: 
1 
i 
{ 
_ 
i 
if 
"4 
p 1 
1 0 
is 
3 
4; 
! 
iu 3 
vt 
1 
; 
i 7 
7 
7 
1 
1 
Ls no 
1 
1 
F 
is 
; 
4 
"4 
z 
37 4 
"+ 
( 
19 
ö | 
I 4 
8 : 
: i 


* p ²˙ £07 es Ap A 
* —— — 4 


— 209 99-09 arrange. 
— — 
— 


— I * - Ie * - 
— — — J — ——;K— — 


—  — — , 
— — 


* 


433 Conufance or Pleas,” 


er confeſſion of | 
2 ingredi poteft ad aliquam Juror. 2 Sc. and fo rays a ver 
is well. 4 Ink. e al. the next vi age in the county of Cambridge. Er 
220. Carth. guia videtur ju mſticiarits ration: confonum conceditur, toc.” And 


209. 8. O. it was objected, that the nient dedire, i. e. quia def. hoc non 


Toe 9 8 _ dedicit, or elſe the confeſſion of the defendant, ſhould have 
e entered, and that ſo are the precedents. Curia 
ither way is good. If it be not true, you'may bring ez er- 
being ee Ro if i it * . it is right. 125 | 
N Fobter verſus Inh., 
itn,” 10 Will. 3. B. R. 1 Ld. Raym, 427. S. K. named 
— Four” *. ea 0 | 
wes Lap pi 


Demand of co- Rr 77 11807 came FO rt 0 n | 


1 cConuſance of Pleas for the biſhop of Eh, in an action 
Hereof, Show: of treſpaſs -guare elaufum "Fregit, which was pending i in this 


OY wid Gurt, . being removed hither by certiorari : And -firſt of 


„all, the warrant of attorney under the biſhop's ſeal, in 
n | ae be was read, and then the record of the plea, as it 
$413 iS . food; and the N went on, Et modo ad hunc diem, 
2 Mod. <p vuenit epiſcop. Elienſis per J. S. attorn. ſuum. Et pet. cog- 
& . . ation. Oc. quia dlicit, that the place where, Sc. is within 


the liberty of the-biſhop.of Ely, and that alius ſcilicet Aich. 

20 E. 3 B. R. Rot. 34. in treſpaſs, aſſault, and battery, 

and Hill. 21 E. 3. Rot. 21. B. R. in treſpaſs quare, &c. 

and Hill, 17 & 1 Cary 2. Nor. 229. B. R. in treſpaſs and 

ejectment, and in 35 Car. 2. Rot. 151. treſpaſs, aſſault, 

and battery, this privilege was allowed, and ſo prays his 

privilege habendi cognitionem, and then the entry went on, 
= m of -the—defendantf- n dicere queat quare, 

De. ſuper quo allecatur, Wc. and then day is given upon 

the roll to the parties at. Ely, Wc. Et dictum eft epiſcopo 

| uod in ceteris juftitia frat. The two laſt records were prg- 

1 Jobed in eourt ; but becauſe the old records were not pra- 

| duced, and it was the laſt day of the term, it was ad- 

journed. | Holt, Chief 9 Juſtice, tonbted 4s to this ſort of 

1 184 * lolitas, for he ſaid, the true way of pleading was to al- 

An immemorial lege an immemorial | uſage, and then alſo produce the al- 


— 


uſage ought to lowance i in B. R., or in eyre ; for Tuch” privilege lies not 


be i d 
thes n ng in preſcription, but in grant: And reg if the charter 


ance in B. R. or were before time af memory, viz. be . 1 BR. 1. the ſaid 
in eyre. 2 Inſt. charter could not be pleaded; there 


by the ſtat. de 


quo warranto 6 E. 1., you may lay an, uſage time out of 
mind, which'is an argument of an ancient grant, and ſhew 
25 9-2-4.» the allowance. But without ſuch. uſage the preſumption 

og la fails; wide. Keilw, 189, 190. 1 Sid. 103. and is 
e caſe Jou 9 An your Patent, * 


1 


281. 
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Coppbold and Coppbolder?: 184 
This was moved again in Trinity term, and Halt, C. . The record of » 
aſked for the record 2 E. 3., and they had only a copy n N 
thereof; whereupon he ſaid, that the record ſhould have duced. Skin. 
been produced, y the entry is inſpect. record. c. Alſo 51, 23 
he ſaid, there was no need to plead ſeveral allowances; it 88 15 
was enough to plead one, and rely on it. 


TONES 8 bh C £ . RW 8 2 5 22 i 1 | | 
3. Croſs verſus Smith. Vide this Caſe, Tillle 
Certiorari. | | 


* „ 
— 1 1 


$4.2 
* * 


* a 5 


Copyhold and Copyholder. 


1. Dudfeild ver/as. Andrews. 
15 I Trin. 1 W. & M. C. B. Rot. 750 ũ(%᷑⏑ ů ?')ſ 
STEWARD of a copyhold manor may without cuf- Steward of a 

tom take ſurrenders out of court, for he hath the 88) pris nog 
power of the lord, and the lord may do it: But why not bes bet of 
out of the manor, ſince it is granted he may out of court; tbe manor. 

and it may be convenient, but can be prejudicial to no 8 
body. Vide 2 Cro. 526. 1 Leo. 227. con. 1 Inſt. $9." 1 Ro. 1 Leon. 289. 
500. There are two ſorts of cuſtoms, viz. general 1 Roll. Abr. 
throughout all manors, which the Court takes notice of 3&7 TR 
particular, which muſt be pleaded. Et per tot. Cur. There Bridg. 52. 
is as much reaſon, that the ſteward ſhould take ſurrenders 2 Dan. 181. 
out of the manor as the lord, and that he ſhould do it out ple 3. 
of the manor as out of the court (a). DRE» 
(a) D. acc. Harg. Co. Lit. 59.n. 6. tom that the ſteward ſhall not take 
In Tukeley v. Hawkins, 1 Ld. Raym. ſurrenders out of the manor, is void. 

76. it was faid per Curiam that a cuſ- 9 TY e 


2. Glover verſus Cope. 9 
(Mich, 3 W. & M. B. R. Intr. Paſ. ult. Rot. 267. 


PER Curiam, The ſurrenderee of a copyhold reverſion Carth. 205. 

map bring debt or covenant againſt the leſſee within . 254- 

the eauit f th H. 8 Sit wy" 4 Mod. 80. 
equity ot the 32 H. 8. cap. 3. for it is a remedial law, <urr:nderce of 


: and 


— and t10 prejudice can atiſe to the lord i and whether he 15 
ee 128 in che per or in the pop. is not material; for a bargainee 
| 3 Lev. may maintain covenant within this ſtatute, and yet, ns 
gab. 3 010.94. doubt but he is in the 5h. and Ye:v. 248. was 4 haſty re- 
py ſolution; and #7. 178. only an extrajudirial opinion: 
| Skin: 296, 305: Judgment for the plaintiff. Nora, The -wortls of the att 


mo » * . no perſon 2 085 a nes or r os Tuer 7 5 1 8 


20 n. 441. fl. 1. 


* 


3. Benſon verſuf Scot: 
Pm te e w. E M. BR] 


Carth. 275. T N vjeBiment a ſpecial verdict was found, viz. a eule; 
: that the tenants of the manor having a mind to alien, 
Admittancere- might ſurrender into the hands of two 'copyholders, Qc. 
faces to ſurren- that Saur, being a copyholder in fee, did ſurrender, Ec. to 
voy PO be. the uſe of the plaintiff in fee, and died, leaving his wife, 
1 ye who claimed her free-bank by the euſtöm, and at the next 8 
ce. i In court the ſurrender was preſcnted, and ther upon the 
Y. 12 plaintiff admitted; and the queſtion being, Whether the 
| 2 og. "gp furrendree, or the wife for her frank — 2 ous _ 
18 ele lands? It was adjudged forthe inti or the 
mh Eg wife's title does not 5 till after 2 death of the 
' Huſband; and then only to thoſe lands of which he died 
ſeiſed; but the aint title bega n by the ſurrender; fot 
the admittatice relates to that (a); = that _ caſe of two 


r N 1 Haft. 59. b. rules this calc, 


,D ) E. gtr. 4 Bar. 1901. K. alſo tance, is entitled to free bench. Vide 
2785. That the wow of a. I 16. 1 T. *. 600. "IS. 
karate who * before * 5 . 


ae Brite verſus! 1 
[7 Wil. 4. C. B. | 1 Ld. . 8. C. ndrhed Brief c. 


Ancient de- FECTMENT. The defendant pleaded, that the 
— land was held of the manor of D. which is ancient 

demeſne. The plaintiff replies, quod bene & verum g 

| _ that the lands aforeſaid are held de decano & capitulo de 
| * gornia ut de manerio, &c. which is ancient demeſne, but 
Bur. 1046. that the lands are copyhold-latids: The defendant rejoins, 
ex quo predict. the plaintiff roghovit the lands to be ancient 
demeſne; it is no matter whether they are copyhold or 

| frank- fee. nn 2 . 


iſt "The: : 


' < = , LF 
m Winer bro err vere ˙ͤ—»—ͤ—A—— 0 —ͤ — nee n oy 3 ui * 
ha 22 — jon. Wong — — — — _— = - — 
” 


* 
N 5 7 - * WN 2 * ” 2 Op. * 
. ; X : p D Y : 
? WW * 7 4 _ 1 
a * 3 5 4 : 


ſt; The replication is repu 

mamerio muſt be frank- fee; for copyhold lands are parcel 
of the manor, and cannot be held ut de manerio; and 
therefore the replication, by ſaying they are held ut de tra- 
nerio, and yet they are copy hold, is repugnant. 


x 


2  2dlyy/ The rejoinder is naught; for if they be copyhold, 


an ejectment lies: 1ſt, Becauſe copyholds are of ſo baſe a 
nature, that a writ of right will not lie. N. B. 12. a. 
adly, It would be inconvenient, becaufe copyholds are par- 
cel of the demeſnes of the manor, ſo that if they are tri- 


able in the lord's court, the lord might be judge and party; 


and therefore per Treby, C. J. The jurifdiction of the 


lord's court extends to land holden of the manor only, and 


not to land parcel of the manor. Judgment quad breve 


5. Eaftcourt verſus Weeks. 
[Trin. 10 Will, z. C. B. Rot 355%] 


E FECTMENT on the demiſe of Anne Eaftcourt ; 
a ſpecial verdict was found, that the lands in queſtion 
are copyhold, parcel of the manor of Newton, and that 
William Weeks was copyhold tenant in poſſeſſion for life, 
and Sir Villiam Laſtcourt lord; that Sir William died, and 
the manor, Oc. deſcended to his two ſiſters, Mary and 
Anne: That Weeks ſuffered his houſe to be ruindus, and 
made a leaſe of his copyhold for ten years; and that M. 

died, per quod all deſcended to Anne her ſiſter and heir; 
that Weeks died, and his wife entered claiming her widow's 
eſtate, and that Anne entered for the permiſſive waſte of 
the huſband, and his leaſe for ten years without licence. 


Et per Cur, It was admitted in this caſe, that theſe were 


both cauſes of forfeiture; but the queſtion was, Whether 


the plaintiff could take advantage of this forfeiture. E. 
per Powell, At common law the heir was entitled to take 


advantage of any cauſes of forfeiture in the time of his an- 
ceeſtor, but waſte and cefſavit ; waſte he could not, becauſe 
it is a perſonal wrong, which dies with the perſon ; ceſſa- 
vit he could not, becauſe the tenant by the ſtatute has li- 
berty to fave himſelf by tender of arrears, which are not 
due to the heir, but to the executors. In all other cafes 
the eſtate determines by the act of forfeiture ; and though 
the tenant hold in poſſeſſion, it is a diſſeiſin to the lord, if 
he will. 1 No. 508. 1 f. 59. Godb. 47. 1 ff. 233. 
Fitz. Treſpaſs 254. 1 Jones 136. Palm. 438, 439. And 
this election of making it a diſſeiſin being annexed to the 


inheritance deſcends to the heir. Noy 57. 1 Leon. a42. 


1K. 63. 1 Ro. 508. And where there are two copar- 


ceners, 


186 


nt, for lands held mt de Copyhold lande 
are parcel, free 
hold land are 


held ut de ma- 


netio. * 


Writ of rightlirs 
not of copyhole. 
Ante 56. 


Cauſe of for- | | 
feiture of copy- ' | 
hold does not de- 
ſ. end to the heit. 98 | 
Palm. 416. 

1 Mod. 200. 

1 Bulſt. 190. 
Lut. 226. 2 Sic 
8, 9. I Lutw. 
799. S. C. N. L. 
246. 1 Freem. 
516. Har. Co. 
Lit. 63. a. m. Is 
Doe v. He'lier, 
+ T. R. 164. 


— — 
— 


8 — — ow — * 
. 4 
* wy n — 44 
eg f 3 — GS = == Me | 9 2 r 3 ws 
- IT : — 73 „n * r wy = % SC 5 — = 
- { N 2 * ” 5 Pm of "n l s - 144 ” IF 2 * 9 = 
—— oe me Boxers" ws RE N el - 7 Ls - Ll wa P ? Sr (FREED , a” n Q bs = CY 
— ———— ͤů — ts N - - ern L RL, % q . oo EIT 
* mw a 
— 4 * "PR 5 pe =_ 
2 = —— — — 
— — * be * 2 2 _ — — * = 
— — —— F Rf PE L — — * — wy 
* — Gs —— * 
* . 5 


« 
UP wand Monti pI mig ——— — ts ee 
— —— — ou net — 
” 


- * Ge Ot Ab 3 = — r wes 
1 . N , N ny of anne e_s * 
P 42 9 1 — 4 
5 . IE OT. wy, Hairy . 
7 7 SS. —— — 1 5 


8 , N 
4 
EP ft 
6-4 — — — — ——— — 5-+ ap one — — 
— a — 7 
2 
4 a * 
hs 


. W 2 2 U 4 . SLE F 
YER Tar TR we * 
— 


— ——— ́ — — 


— 


— * > 
i FP * l 
. * N 3 — 
eee eee e 
a — . — 
Wt — — r 


5 res 


— es 0 
-- 4 —— > — — ——— 
— ——— a 


FR 1 — 
— — wE—— 

— — — — — 

* — eee — — — — 


— — — 
I — — 


———— 


186 t 8 and a 


ceners, n i abe advantage of a forfeiture,” and 


C1870 the other not, there muſt be an a ene 1 wo | 


355:  Keilwey 105. + 15 
Tenant for years Treby C. J., Nevil, and Darts held, that the ecnfliioiny. : 


. in of the tenant after forfeiture was no diſſeiſin at election 


* 


ment; it it a | 
forfeiture 3 of the lord. It was admitted, that if tenant for years or 


aiterviſe of » life make a feoffment or levy a fine, it is a forfeiture, and 
Gra: * alſo a determination of their eſtate and a diſſeiſin; but if 
ceenant for years make a leaſe for à longer term than he 
has, they held it no diſſeiſin nor forfeiture, becauſe it is 
only a contract between him and his leſſee, which does not 
operate on the intereſt of the leflor to affect i it with any 
„„ Paelee. IT 
oo. EL 498. ©. They held, that a leaſe by a cop holder was a forfeiture; | 
8 beringt it was a breach of truſt, Mo. 272, 392, 184. and 


508. 3 Co. 65. 


a Dyer 239. that it was a perfonal wrong as much as waſte, which 
rr 41 cannot be transferred by deſcent, but muſt be taken ad- 
vantage of by him that was wronged, 
Alſo they held, that the eſtate of the copyholder was 
not determined, becauſe the lord by acceptance of rent, 
&c. might affirm it. | 

_ © Laſtly, They held the election muſt be made by both 
the parceners; that the thing is entire, and that therefore 
the ſurviving ſiſter could not elect aſter the death of her 


| ©o. Lit. 53. b. ſiſter; and as to the caſe of Co. Lit., where the aunt and 


niece are ſaid to join in waſte, they much doubted of it, 
for the books cited do not warrant that opinion, and other 


authorities are n Mo. 345 ws 40 127. „ r 


6. Kettle vorfur Townſend. x 
| ' [Temp. Will. 3. In Cie.] p 1010 5 | 


* 


Equity ought O NE deviſes ac vhoideſtate to his 3 nul 
only to ſupply » = Sommers, Lord Chancellor, decreed the will good, 
che heir, in f, and that equity ought to ſupply a ſurrender as well as in 
vour of a ſon or Caſe of a ſon; that a grandſon was a ſon, and the grand- 
a daughter ; 5 but father was bound to provide for him. But the Houſe of 
— dee 42 hg Lords reverſed this decree, and held, Equity ought not to 
ſupply ſuch a defect in disfavour of the heir at law, unleſs 
it were in favour of a ſon or a daughter; and not then 
neither, if it was to diſinherit the eldeſt ſon; but it was 
not material that ſuch a ſon was provided for before, nor 
how far, for the father only is beſt Judge whether be ws | 


Tully: advanced his child, or not (a). 


40 1 The following i is an extra from now to obs etablihed, that a \ defe&t i in 
Mr. Coxe's note to the caſe of Watts the ſurrender of a copy hold, or the 
v. Bullas, 1 P. Wis, 60. © It ſeems execution of a power (which are 89: 

| 1 verne 


* 


_ Tribjon,. ubi infra). thall be ſopplied 
only. in favour of three deſcriptions of 


Head creditors, wife, and chil- 


dren; Goodwyn y. Goodwyn, 1 Fes. 
228. Byat v. Byat, 2 Yes. 164. Tu- 
dor v. A 


v. An, 2 Ves. 582.; and fo, 
though the wife hath” only a limited 4 


intereſt (as an eſtate for life) in the 

ſubject, with remainder over to ſtran- 

gers, Marfion v. Gowanz 3 Bro. Ch. 
70, But it ſhall not be ſy 


4 


teſtator, &©c. be thereby left unpro- 
vided for, Kertle v. Town/end, Hicken 
v. Hicken, 6 Vin. Ab. 59. pl. 12. 


Hawkins v. Leigb, 1 Au. 387. It is 


not material whether the heir in that 
caſe be wholly a;/onherited by bis father, 
ſo that be hath ſome g- — 

tas bi, Leigh, 1 Ath.. 87. CHapman 
v. Gib/on, ubi infra. 551 v. Whyte, in 


= * 1. . J 
- * - ” 
\ 2227 Rs g » 
* Y 1 . 1 5 2 5 4 * 
— _ 4 —_— : . AM : 
= 4 4 G . 


verded by the ſame rules, Chapman v. 


pplied in 
| vour of a wife or younger child, if 
the heir at lay, ring a child of the 


formierly doubted, 42. is Nef v. Roſe 


1 Eg. Ca. 46, 124.) whether the 
E children ate otherwiſe pro- 
ed for or not, Kettle v. Toaunſend, 
Carter v. Carter, Mof. 370. Burton v. 
Floid, 6 Vin. 56. pl. 20. Weeks v. 
Gore, 6 Vin 57. pl. 24. Cook v. Arn- 


vid 


am, 3 P. Ant. 283. and Ca. temp. 


Talb. 35. S. C. Tudor v. Anſon, 2 Vex. 


582. Pyke v. White, ub. Jup. So with 


reſpect to the wife, Biſcoe v. Cart- 
avright, Gilb. Rep. 121. Smith v. Ba- 
ker, 1 Aik, 386. The ſame rules ob- 


tain bet y een co-heirs at law, and be- 


tween heirs in gavelkind, as between 


the eldeſt ſon and younger children, 
Baker v. Jennings, 6 Vin. 54. pl 10. 


' Andrews v. Waller, 6 Vin, 237 pl. 12. 


But if the heir at law) be not a child of 


the teſtator, Fe. although wholly un- 


provided for, the defect ſhall be ſup- 
plied in favour of the wife. Chapman 
v. Gib/on, at the 


. 
1 * 45 


Rolli, Feb. 17913 


Line. Ins Hall, 20 July 1791. 3 Bro. 3 Bro, Cha. Rep. 170. 
"08-486" Nor ib & waldrlal (ackoogh 
5 OY 
tau, HW, 13 w. 3. b. R. 


1 N cyectment a ſpecial verdict was found, viz. That the 
lands in queſtion were parcel of the manor of Tregoan, 
of which the biſhop of Exeter, leſſor of the plaintiff, was 
ſeiſed; and that by cuſtom of the manor the faid lands are 
demiſable by copy of court-roll to two or three perſons 
for their lives, and the life of the ſurvivor, habendum ſuc- 
re/rve ſicut nominantur in charta, & non aliter, and that the 
lord is to have a heriot on the death of every tenant dying 
ſeiſed. They farther find one No/worthy was tenant for 
life of the manor by grant from the predeceſſor of this 
biſhop ; and that 2 by copy 3 the tenement in 
queſtion to A. and his aſſigns, for the lives of B. and C. 
and of the ſaid A., and that No/worthy is dead. The que- 
ſtion was, Whether this grant be warranted by the cuſ- 
tom f And it was urged for the plaintiff, that A. has the 


martle verſus Penhallow, + 
Rot. 380. 2 Ld. Raym. 994. 


[188] Es 


6 Med. 63. 
Cuſtom in a mas» 


- nor to-grant 


lands by copy to 
two or three per» 
ſons for their 
lives, habend* - 
ſucceſſive, &c. 
Grant to A. ha- 
bend* to him 
during the lives 
of A. B. and C.,; 
is warranted by 
the cuſtom. 

1 Mo. 102. 

6 Co. 37. Cro, 
El. 58, 721. 

2 Bulſt. 11, &c, 
Vavgh. 187. 

3 Salk. 187. 


whole eſtate, and that B. and C. are not named to take an S- C. Hk 163. 


intereſt but by way of limitation; and that if A. die, here 
is room for an occupant, which is to put a tenant upon the 


lord without his conſent: Alſo if A. ſhould become bank- 


rupt, this eſtate would be affignable ; and upon this leaſe 
YO & 3 5 1 the 


eds hs nets; in 


Coppbold and Copyholder, 


the lord can have but one heriot; whereas in the cuſtom 
ary leaſes the lord is to have three, They admitted that 


"Where a power or cuſtom warrants a greater eſtate, it will 


If copyhold te 
bant pur auter 
ie die, the lord 
 thall enter; and 
no OCCUPANCY is. 
Mod. Caſes 68. 


1891 


Rent to A. pur 
auter vie, ceaſes 
by A. 's death. 


Occupancy is 
only to ſupply a 
freehold. 
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Biſhop's leaſe 


ſtatute, is void as 
to the ſucceſſor | 


_ warrant a leſſer, as, if the lord may grant for three lives, 
he may, for one; but then it muſt be of the ſame nature. 
I H. — a power to leaſe for three lives, he cannot leaſe 
for 500 years, though it be a leſſer eſtate in law. If a 
biſhop make a leaſe for 30 years, it is wholly void as to the 
ſucceſſor, becauſe. his power is exceeded: So in this caſe. 
On the other ſide it was argued pro def., that this was no 
greater eſtate than what the cuſtom allowed: That if this 
grant had been made to A. B. and C. habendum ſucceſſive 
| for their lives, they might have ſurrendered to three others, 
and the lord was compellable to admit them, and they 
would have an eſtate pur auter vie, that if the tenant may 
by his own act make ſuch an eſtate, it is moſt unequal to 
ſay that the lord cannot. As to the lord it is the ſame 
thing, whether A. takes for his own life, and the life of 
B. and C., or A. B. and C. take for their lives: And there 
cannot be an occupant of copyhold lands, neither are they 
within the ſtatute of frauds to be aſſets or deviſable, 2 Ch. 
Caf. 201.; and as to the heriot, it will be due onthe death 
of every aſſignee that is admitted. nes 
Holt C. J. 1ſt (a), There can be no occupant of a copy- 
hold eſtate for the prejudice it would do the lord: But if 
the copyholder being tenant pur auter vie die, the lord ſhall 
enter. As “ if there be tenant for life of a copyhold, re- 
mainder to another for life, and tenant for life commits a 
forfeiture, the lord ſhall enter. If H. grants a rent out 
of his lands to A. pur auter vie, and A. dies, ſhall not the 
rent ceaſe ? What is the reaſon? Becauſe here wants a 
grantee. So it is here; an occupancy is for ſupplying a 
freehold: In copyholds the freehold is in the lord; the 
tenant has only an eſtate at will. IT 5 
2dly, He held that the cuſtom conſiſted in three parts: 
iſt, The conſtitution of the eſtate, viz. by copy. 2dly, 
The extent for three lives. 3dly, The manner of the 
eſtate, which by operation of the cuſtom differs from the 
conſtitution at common law, v:z. to three, habendum ſuc- 
cęſſi ve. „ | 4 
What is done here is not ſo much as the cuſtom: The 
cuſtom enables him to grant for three lives, and he grants 
but for one. If che cuſtom be to grant in fee, & won ali- 
ter, yet the lord may grant for life, or to A. for life, re- 
mainder to B. in tail. If the cuſtom be to grant for life, 
the lord may grant durante viduitate.” Vide 1 Cro. 323, 373. 


This is not like the caſe of a biſhop's leaſe: That cannot 


* 


(a) Vide 2 Bl. Rep, 1148, : 


g 8 F4 be 


© Coroner, 


be good for any part, becauſe the ſtatute ties it up to an 


expreſs form. Aliter perhaps, had it been that biſhops 


189 


ſhould make leaſes for any number of years not exceeding 


ſuch a number. Fo a 
As to the ſuppoſal of the bankruptcy, Powell at firſt 
doubted upon that inconvenience, ſaying it could not be 
good if it prejudiced the lord; but Holt thought that made 
no difference ; for if the copyholder being bankrupt, his 
eſtate was aſſigned, the aſſignee would have the eſtate de- 
terminable upon 'the death of the copyholder, and then 
the heriot would be due, and not by the death of the aſ- 
fignee; for ſo it was originally, and cannot be altered by 
any act of the copyholder. But per tot. Cur. This is a ſup- 
Fo not in the caſe, and therefore it was not determined, 
u 


dgment pro def. per tat. Cur, See 1 Roll. Abr. 511, 


S I 1 £ * 3 , * 
l — 1 
1 


Act of the C a 
holder CT 
alter his eſtate in 
prejudice of the 
lord. 


Coroner, 


Rex & Regina ver/us Bunney, ' 
(Mich, 1 W. & M. B. R.] 


1 F a coroner's inqueſt be quaſhed, the coroner muſt take 
a new inqueſt ſuper viſum corporis but if a melius in- 
quirendum be granted on a male ſe gelſit of the coroner, the 
new inquiry muſt be before the ſheriff or commiſſioners, 
not ſuper viſum corporis, but upon affidavits; for none but 
the coroner can inquire ſuper viſum corporis, and he is not 


Upon quaſhing 
inquiſition, the 
coroner makes & 
new one ſuper 

viſum; upon a 

melius inquiren- 
dum, the ſheriff 
or commiſſoners 


to be truſted again: But when an inquiſition is quaſhed, Þy affidavics. - 
it is as if no inquiſition had been taken (a). 2 1 — — 
«704 . a 2 Mod. 80, 228. 8. C. 


(a) Vide Str. 22, 167, 535. Vent. 182, 2 Lev. 141, 152. 


| Clare Caſe, Vide Title Indictments, &. 
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1. Butler vegſ Palmer. 
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PEE Ap 5, ORAL. SICK 22 

EleQions to be 18 Action for a falſe return of a man 1 


made by the be, 1 peated, that king Ediuaru 3. granted to the bur 
Z ef r 6 c r l , 
« ſele@ number. and by conſtitutions made in the reign of Q. Elixabeth and 
3 — 42 King James the Firſt, and long uſage in purſuance thereof, 
40. Jenk. Rep. the method was for the common council to_propoſe two 
273- 73 B. R. perſons for the freemen to chooſe out one of them. That 
747: „e thus it continued till 1647, and then a by-law was made 
| for repealing all former by-laws, and ordaining that for 
' © _ the future elections ſhould be made by the freemen at 
* __ _ large; and accordingly the two ſucceeding elections were 
+ made. In the year 1684 the old charter was ſurrendered; 
1191] | but that ſurrender was never intolled, and a new charter 
8 je under which new charter the town made a by- 
1 Bulle "x w repealing the by-law made in 1681. The Court re- 
2 Dany. 2161 ſolved, 1ſt, That though by the grant of dw. 3. the 
. © eleQion was to be by the freemen at large, yet this might 
de reſttained an megalages by ufage and by-laws, to the 
choice of one out of two only (a). 2dly, That the by- 


* N 
s 


nan law in 1681 had well reſtored the ancient and primitive 
Sotrender of conſtitution, and repealed thoſe. by-laws that altered it. 


eharter void dy, That the ſurrender of the old charter was void for 
8. want of an inrolment. Athly, As to the new charter, 
Whiee members and byiaws made under it, the Court held, That if thoſe 
Ander a red old that were members under the old charter happened to be 
charteejoinwith the only perſons that acted, they ſhould be deemed to ad 


92 — by virtue of their ancient and true right; but if commixed 
A. 48 f eld. With others that were only members under the new char- 
1 ter, though the old members were the majority, yet they 
mult be taken to act by virtue of the new A arter, and 
then what they did was void. 5 


* ' ; - G 
— - ” * 8 4 
4 * 1 29 + 
« ws 


2. Eaſt India Company's Caſe, 
JN an action againſt the Zaft- India Company for 3000 , 

1 it was moved, that the ſheriff might return exemplary 
Iſſues, becauſe ſeveral writs of di/ringas had been already _ 
| ſerved to no purpoſe ; and the Court ſaid, he ſhould re- 
turn good iflues, and if he did not, the plaintiff might | 
bring an action againſt him; but at laſt he was ordere to 
„ e 97 e NGF eee 


3. Anonymous. 


[Trin. 12 Will. 3. B. R. S. C. 1 Ld. Raym. 600., by the 
name of The College of Fhyſicians v. Salmon.) 3 n eee 


"DER Hu, C. I. My lord Cote ſayt, that à corporte Corporation | 
P tion pore kd a name; but that muſt be * OO 
to be either expreſſed in the patent, or implied in the na» preded in the 

ture of the thing; as if the Line ſhould incorporate the grant, or implied 


8 l 5 , in the nature of 
inhabitants of Dale with power to chooſe a mayor annual. e bing —4 


ly ; though no name be given, yet it is a good corporation 10, ag, 
by the name of mayor and commonalty. So the city of Vi. Com. Pig. 
Nerwich is incorporated to be a mayor and ſheriffs by the 2 * 
charter of Hen, 4., and are called mayor, ſheriffs, and 5p. 271. 


commonalty, 


A A corporation aggregate may appoint a bailiff to diſtrain 1 Mod. 18. Core 
without deed or warrant, as well as a cook or butler; it 2 _ 
neither veſts nor diveſts any fort of intereſt in or out of the cor- a bailift without 


| foration. So held inter Cary & Matthews in Cam. Seacc. (a) 3 225 


3 438. , Co. Car, 170» 2 Saunde. 305. Moor 552+ 
(a) Vide 6 Vin. Ab. 287. | 


4. The Mayor of Thetford's CH. I 192 
| (Hill. 1 Ann. B. R.! 


| | U PON: a mandamus to the mayor and commonalty of 6 Moe. 25. 


Thetford, the return was made in the name of the Corporation may 
do an act upon 


corporation, but without the common ſeal, or the hand of org without 
the mayor, ſet to it. Mr. Share moved, that the mayor their common 


might be obliged to fign it or ſeal it with the corporation = but — in 
ſeal, alleging that it was not a corporate act to charge the . . 
corporation without the common ſeal, nor the act of the A. Q. 141. 

R 3 5 mayor Holt 171. 
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return. Yelv. 34. 


— 


„„ Corporation. 
mayor without his hand to it. After ſearch of precedents, 
which were found both ways, Holt, Chief Juſtice, held, 
and the reſt concurred, that though a corporation cannot 

do an act in pais without their common ſeal, yet they may 

do an act upon record; and that is the caſe of the city of 
16 Co. 66. pl. Lenden every. year, who make an attorney by warrant of 


Moor 676. Pl. 


920. 1 Leon, attorney in this court, without either ſealing or ſigningß; 
x84. 1 Rol. and the reaſon is, becauſe they are eſtopped by the record 
Rep. 82, Skin. to ſay it is not their act. So if an action be brought againſt 
a corporation here for a falſe return, they are eſtopped to 
ſay, it is not their return, for it is re/þbon/ro majoris & com- 
munitatis upon record. Neither is the hand of the mayor 
neceſſary, for he is liable in his private capacity without 
it; and it is ſufficient evidence againſt him, that the writ 
was delivered to him, and that there is a return made, 
for then it is incumbent on the mayor to ſhew the con- 
At common law trary. At common law no officer was bound to ſign a re- 
no officer was turn. The ſtatute of York obliges a ſheriff to do it, but 
bound to figna extends not to a coroner, mayor, or other officer. And 
the mayor, or any other magiſtrate of this corporation that 
procured this return, is liable not only in their corporate 
but their private capacity. be e ; 


. Cudden ae Fatuick, 
| [Hill. 2 Ann. B. R.] | N 


Ante 143. A U PON a habeas corpus was returned an action of debt 
corporation may for the penalty of a by-law made by the common 
—_— — council of the city of London. The by-law was, That 
laws t bind © whereas the company and fellowſhip of porters had been, 
Rrangers for time out of mind, a company and fellowſhip, it was or- 
— 1 dained, that they ſhould ſtill remain and continue for ever 
292. 6 Mod. a company and fellowſhip, and that no maſter of any boat, 

723 124+ 5: c. from place to place to, &c. ſhould unload or ſend on 

93 2 ſhore any goods but by ſuch perſons as were free of the 

ſaid company. To which it was objected, 1ſt, That the 

city of London could not make a corporation. 2dly, That 

a corporation could not make a by-law to bind ſtrangers, 


[ 19 3 ] unleſs founded on public convenience. Et per Cur. The 


city of London cannot make a corporation, for that can 

only be created by the Crown; but this is only a frater- 
nit, not a corporation, and a corporation may make a 
Difference be- fraternity. A corporation is properly an inveſting the 
Gon and ftr. people of the place with the local government thercof, 
nity. and therefore their law ſhall bind {trangers (a); but a ra- 
"4 ternity is ſame people of a place united together, in reſpect 


(a) Vid: H. Bl. Rep. 370 : 
ak | =D 


by % 
1 „ oy : 
Coſts, 


of a myſtery and buſineſs, into a company, and their laws 
and ordinances. cannot bind ſtrangers, for they have not a 
local power or government. . | 


1. Blackly vers Fry. 


(Mich, 8 Will. 3. B. R. Comyns 19. 8. C. by the name of 
ren Bogen Lutely v. Fry.] | 


| 1 N treſpaſs quare clauſum fregit, and for cutting his corn 
and carrying it away, the jury found the defendant 
guilty of all. but the carrying away; and Gould moved for 
ull coſts on the 22 & 23 Car. 2. cap. 9. Holt, C. J. 
Where the treſpaſs is done clamando titulum, or the title 
may come in queſtion, there ſhall be full coſts. In Stroud's 
caſe for entering his cloſe and digging turf, full coſts were 
allowed: But the judge of aſſize, viz. North, C. J. certi- 
fied, that the freehold came in queſtion. So in judge 
Eyre's caſe, in an action on the caſe for ſtopping his way. 
djournat. Vide Ray. 487. 2 Keb. 756. 2 Ven. 315. 


2. Dominus Rex verſus Edwards, 

| (Hill. 8 Will. 3. B. R.) 
T was faid per Cur. that the king ſhall pay coſts for an 
1 amendment, but ſhall not pay coſts for not going on to 
trial; but where there is a proſecutor, he ſhall: pay coſts 
for amendments, and for not going on to trial both; but 
then there muſt be an afidavit of the name of him who is 
the proſecutor, for that does not appear upon the indict- 


5 Mod. 315. 
Full coſts in 
treſpaſs. 2 Veat. 
180, 195, 48. 
Raym. 487. 

2 Joh, 232+ 

3 Mod, 39, 40. 
2 Mod. 141, 
142. 2 Lev. - 
234+ Comb. 
399. 8. C. 
Skin. 666. 
Doug. 780. 


Crown pa s coſts 
for amendment, 
but not for not 
going on to trial. 
2 Danv. 224. 

2 Lill. 342. 
Comb. 419. S. C. 


ment: And if the defendant does not know the proſecutor, 


he ought to apply to the attorney-general, who will inform 
BR © | | | 
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r FIEL4r: Dore AC TER tort 
y . . ˙ 
: 7 2 wm - 


wi qo : Thomas 4 470. dae 


bie w. ; R. 1 Ld. Raym. 336. S. C. named Thinbes. 
vi. Lloyd. Comb. 482.12 Mod. 195.] 


— 4s. SUM PSIT; the defendant” pleaded Mr ne 


in 8 s an officer of the exchequer, in abatement, and the 
plea veto held good upon demurrer, there was judgment 


Poſt, pl. 4. 
Mod. Caſes 88: que billa cafſetur. Et per Cur. It was held upon the 8 & g 


— 12% FW. 3. c. 11. that the defendant ſhould have no coſts; for 
te act extends only to demurrers in bar, and not in abate- 

ment, becauſe it ſpeaks of ſuits which are vexatious, 

which does not appear to the Court on pleas in abatement z 

but on demurrers in bar, where the Court ſees the merits 

of the cauſe, it does; and it would be very hard if the de- 

fendant ſhould have coſts againſt the plaintiff in ſuch a 

_ caſe, when the plaintiff could have none againſt the de- 

fendant, though he ſhould "_ Had — quod re- 


e od oufter. 


4. Garland — — ER Yo 


[Mich. 2 Ann. 5. u. 2 Ld. Rapma 998. named Garand v 
We. TER 


Mes. Cale " * T HE defendant having pleaded. in 8 the 

3 "eng =. plaintiff od, and judgment was given for the 

Ante, pl. + | defendant. And Mr. Branthwaite moved to have coſts 
7 And. 187. upon the ſtat. 8 K 9 V. 3., but it was denied, for the 

| Orv. Our. n judgment in this cafe is not given upon the merits, but 
March 30. gued billa caſſetur; and the ſtatute meant only to give colts, 

| Barnes 120, where the 3 of the cauſe were determined upon the 
1908 demurrer. udgment had been for the plaintiff upon 

this demurrer, 5 had not been final, but only a reſpondeas . 

oufler, and the plaintiff could have had no coſts by the 

ſtatute, which therefore ought to eng the Frog —— 


eee 600. 
0 2. acc x. 21 Rep 530. 


3. Domina Regina venſus Danvers & al. 
1 A [6 Ann. B. R.] _ 


| JN an 3 9920 Danvers and others, one de- 
ae aer fendant was acquitted, and the reſt found guilty at the 


Aude, 2 aſſizes; and though the judge did not certify a P_ 
cauſe, 


5 


Cottages and Inmates. 4194 


eauſe, yet it was held that the proſecutor was not liable not have coſts. 
to pay this defendant coſts, becauſe, till the 8 & 9 V. 3. old Has * 
the plaintiff never paid coſts in any action, if but one de- 1 Lev. 63. 
fendant was found guilty (a) ; and the act of 4 & 5 V. 10 Co. 46. 
M. c. 18. cannot be intended to make proſecutors other- 
wiſe liable, than as plaintiffs were before in other ac- 


3 | 
X tions. | ee S 

| 7 . ; | 2 

(a) Vide 3 Bur. 1286. | | = 


Vide plus, Title Damages, 205. 


7 + - * — 


Cottages and Inmates. [295] 


Dom. Rex verſus Everard. 


[Hill. 13 W. 3. B. R. 1 Ld. Raym. 638. S. C.] | — 

A Preſentment was made at a court-leet for erecting a The ordinance #4 

# 2 cottage contrary to the 31 (5) Eliz. cap. 7. not laying de terris menſu- "Tel 
four acres of land to it, according to the ſtatute de terris 3 + 
. . P _—_— 4 
menſurandis : It was excepted, firſt, That this was but an Halt 173. 8. C. : 

_ ordinance, 2 Cro. 603: But per Cur. it was held a ſta - Ws 
tute. 2dly, That the caption is ad cur. viſ. franc. pleg. 8 IM 
cum cur. baron., whereas the latter court has no autho- | 12255 
rity to take ſuch preſentments, ergo it is illegal, becauſe Ta] 

' uncertain” which took it. 2 Keb. 139. 10 Ed. 4. 15. a. HTS 
Et per Holt, C. J. Where there are ſeveral commiſſions, of Cro. Car. 80% 1 
which each have authority to proceed for the ſame thing, 4 Diverity 1 

but in a different manner, it ought to appear by which of gs GariſdiQion BY 
theſe it was taken; but here only one court has juriſdic- of the ſame = 


tion in the matter, and it muſt be taken as a caption by ee | 
that court that had authority to proceed in it. Alſo, if | | 
the words had been er cur. baron., the objection had been 
ſtronger. 3dly, That the year of our Lord was in Englißb 
figures: But the year of the king being at length, the anno 
Domini was held ſurpluſage. by. 1 


7 (0 M. B. The fat. 31 Eliz. c. 7. is repealed, 15 6. 3. e. 32. 
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b ; Cole's Caſe. 
(Hill. 3 W. & M. B. R.] 


1 Show. 383. J indenture, H. leaſes a houſe, excepting two rooms, 
H. lets a houſe and free paſſage to them. The leſſee aſſigns, and the 
ponds pag aſſignee diſturbs the leſſor in the paſſage thereto, and for 
diſturbed there- this diſturbance the leſſor brought covenant. Et per Cur. 
in, —_— The action lies; the diverſity is this, If the diſturbance 
eng bad been in the chamber, it is plain then no action of co- 
paſſage thereto, venant would have lain; becauſe it was excepted, and ſo 
— not demiſed : Alter, where the leſſee agrees to let the leſ- 

15 Coed fac. for have a thing out of the demiſed premiſes, as a way, 
225, 438. common, or cher profit apprendre ; in ſuch caſe covenant 
. ws lies for the diſturbance. Vide 3 Cro. 657. Mo. 553. 
2 Ch. Ca. 294. And this covenant goes with the tenement, aud binds the 


x Lev 49 aſſignee. Judgment pro quer. 


2 Mod. $6, 
Doug. 765+ , a a 
3 2. Griffith verſus Harrifon. 
"TO e Sek. 5G M. N 5 or 
q Mod, 229 AN action was brought by the plaintiff, an executor, on 


8 1 a covenant in an aſſignment of a leaſe, for quiet en- 
verſable. Skin. joyment free and clear, and freely and clearly diſcharged, 
397- 8. C. or otherwiſe indemnified of and from all arrears of rent, 
Ec. And the plaintiff aſſigned a breach, that ſo much rent 
was in arrear; the defendant. to part pleaded payment 
to the leflor, and to the reſt of the rent alleged to be 

in arrear, that he left money in the hands of the plain- 

++. tiff ea antentione quod ſalveret to the leſſor; and upon de- 
murrer Mr. Nerthey objected that the plea was not good, 
becauſe the intention was not traverſable. Holt, C. J. con- 

tra : In ſome caſes the intention is traverſable, as if A. be 


5 | indebted to B. b obligation, and by ſimple contract, and 


pays money to B., the intention to which debt it ſhall be 

ME : applied is traverſable : And the Court inclined that this 

EE plea was good; but held clearly, that if it had been religuit 

Fo f 197 ] 24 Afuendum it had been good, and that nou reliquit moda 

; * & forma had been a good traverſe: But the Court took 
t | | exception 


1 : 


Covenant. 
exception to the aſſignment of the breach, for that the 


plaintiff did not ſhew a diſturbance in the enjoyment, or 


other ſpecial damnification, without which the rent being 


behind, is not a breach of the covenant, Tollard's caſe, 


1 Rs. Abr. 433. and took this diverſity, viz. Where the 5nd or conan 


counter- bond or covenant is given to ſave harmleſs from a 
penal bond before the condition broken, there, if the pe- 
nal ſum be not paid at the day, and ſo the condition not 
preſerved, the party to be ſaved harmleſs, does by this be- 
come liable to the penalty, and ſo is damnified, and the 

counter- bond forfeited; but if the counter-bond be given 
after the condition of the obligation be broken, or to ſave 
harmleſs from a ſingle bill without a penalty, there the 
counter-bond cannot be ſued without a ſpecial damnifica- 
tion. 80 here, rent remaining in arrear, and not paid, is 
not a damage, unleſs the plaintiff be ſued or charged; and 
if paid any time before ſuch damage incurred by the plain - 
tiſt, it is ſufficient. | = 


3. Green ver/us Horne. 
[Paſch. 6 W. & M. B. R. Intr. Trin. 5 W. & M. Rot. 831.] 


IN covenant the plaintiff declared, that A. being indebt- 
ed to him, and arreſted at his ſuit, the defendant, in 
conſideration that he would order the bailiff to let A. go 
at large, undertook and coyenanted with the plaintiff to 
bring in the body of the ſaid A. and deliver him into the 
cuſtody of the ſaid bailiff, ſuch a day, Sc. The defend- 
ant prayed oyer of the deed, which was, [(the defendant) 
do promiſe and engage myſelf to bring in the body of A. to the 


euſtody of B. bailiff, ſuch a day; and thereupon it was de- 


murred. Et per Cur. firſt, The plaintiff cannot ſet forth 

matter of fact in his declaration not contained in the deed 

itſelf, ſo as to alter the caſe; therefore, all ſuch matter 
of fact ſo alleged or averred is immaterial. 8 Rep. 151. 

2dly, The plaintiff is no party to the deed, nor ſo much 

as named in it, and though covenant may be brought on 

a deed- poll, yet the party muſt be named in the deed: 
oO oo eg 2 


4. Brewſter verſus Kitchell. 
- (Hill. 9 Will. 3. B. R. 1Ld Ray m. 317. S. C.] 
1 HIS was a feigned action on the caſe upon a wager, 
in order to ſettle a difference about tlie deduction of 
taxes out of a rent-charge. Upon non afſumpit PRO 


197 


2 Dan. Ab. 1 
pl. 8. Where 
to indemnify is 
made before con · 
dition of the firſt 
bond broken, it 
is forfeited by 
the breach 
otherwiſe if _ 
given afterwards 
or to indemnify 
againſt fingle 
bill. Sav. 97. 
Vide Com. Dig. 
ring C. 5 & 
. Zed. vol, 5. 
p- 352. 1 Roll, 
6 | 


Matter out of 
the deed, that 
alters the caſe, 
cannot be aver- 
red. Comb, 219, 
SG: 


2 Jon. 20%. 
3 Keb. 830. 

2 Lev. 225 10. 
2 Salk. 457. 4 


Poſt 214+ H. 
cannot bring co» 
venant unleſs 
named in the 
deed. Cro. Jats 


505, 506. 


[198 ] 


Carth. 433. 
Mod. 368. 
ovenant to diſ · 

charge from 
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Codenant. 


taxes, extends to. the jury found a ſpecial verdict, vis, that A. being ſeized 


ſubſequent taxes 
of the ſame na 


of lands in fee, by deed dated 1649, granted a rent-charge 


wre; not of dif- to one Brewſter and his heirs, and covenanted for farther 


fexent nature. 
Poſt 61 5. S. C. 
Comb. 4424, 


aſſurance; aud on the ſame deed there Was an indorſe- 
ment, that the rent was to be paid clear of all taxes. Af- 


466. 3 Selk. terwards A. confirmed the grant, and covenanted to pay 


340. Caſes B. R. 


the rent · charge clear of all taxes. By the land-tax 3. 


266." Holt . & A., 4 c. per pound is laid upon land, and power given 


664. 2 Ler. 6 


to the tenant to deduct 46. in t 


pound, with a proviſo 


not to alter covenants or agreements of parties. Ef per 


; . Cur. * 


Pot 22 . 2 Iaſt. Such a covenant, if made in the year 1640, would not 
76, 77. Comb. have freed the rent - charge from the taxes impoſed by theſe 


211. 


24 aQtsz becauſe there was no parliamentary tax in being, or 


known at that time; but becauſe there were fuch taxes in 
the year 1645, which was before the grant, therefore this 
covenant mult be conſtrued to extend to them; for other- 
wife it would ſignify nothing (a): And Holt, C. J. held in 


| this caſe, 
Grantee of rent- | 
charge cannot 
bring covenant 
againk an aſ- 
$gnee of the 


1ſt, That the heir of the grantee could not maintain an 
action of covenant againſt the aſſignee or leſſee of the 
grantor; but only againſt the grantor and his heirs ; for a 
warranty, though a covenant real, does not bind the land 


hand. N. B. That f ll judgment had in a warrantia charta, much leſs that 


was his own opi- 
Eher three hold- 
ing that the co- 
venant charged 


which: is only a perſonal covenant. An aſßßgnee of land 
may have covenant againſt the covenantor and his heirs, 
where the covenant runs with the land. 42 E. 3. 5. 5 Co. 


the land. With Spencers caſe z but covenant will not lie merely againſt 


negard to which, ane 28 4 
Ae the revory One 2s aſſig 
in Ld. Raym. 


| nee of land. Hard. 87. pl. . X 
'2dly, Where the queſtion is, Whether a covenant be 
repealed by act of parliament? this is the difference, viz. 


| Piverkities where where H. covenants not to do an act or thing which was 


A covenant is 


avoided by fub- Jawful to do, and an act of parliament comes after and 
* N 22 him to do it, the ſtatute repeals the covenant: 80 


where not. 
Poſt 615. Cro. if 


. covenants to do a thing which is lawful, and an act 


Ear. 224+ 1 Jon. of parliament comes in and hinders him from doing it, the 


245« Dyer 257. 
4 Lev. 109. 
$98 Th | 
(a) K. Marchioneſs of Blandford v. 
Ducheſs of Marlborough, 2 Ait. 558. 
that an annuity agreed to be paid with- 


_  qut deduction or abatement, for any 


taxes impoſed or to be impoſed, par- 
kamentary or otherwiſe, is not ſubject 
to a fubſequent land-tax. So a rent 
2 without any deduction, de- 


ion, or abatement in any reſpe& 


whatſoever, Bradbury v. V right, Doug. 
024. So Where it was enaQted that 


covenant is repealed (5). Vide Dyer 27. Pl. 278. But if a 


* 


n 


certain embank ments ſhould be free 
from all taxes and aſſeſſments whatſo- 
ever, Williams v. Pritchard, 4 T. R. 2. 
R. that the property mentioned in 


that act ſhould not be ſubject to a ſub- 


ſequent tax for repairing and N 
the ſtreets, Zadington v. Norman, 4 T. 


| (3 R. contr. 3 Mod. 39. but the 

opinion in this caſe ſeems more conſo- 

nant to law and reaſon, If the a& of 
W % © parliament 


man coveriants not to de à thing which then was unlows 


ful, and an act comes and makes it lawful to do it, ſuch 
act of parliament does not repeal the covenant, 


partiament does not make the thin 
unlawful to its hole extent, it muſt Ca. 40m. 
be performed as far as it continues 


F. Northcote vefar Under. [199 


I Mich. 10 W. z. B. R. 1 Ld. Raym. 388. S. C.] 


IN eee che plaintiff declared, that the defendant by 
his deed did grant, . der and ſell to the plaintiff and 
his heirs, provided that ff the gtantor paid ſo much money, 
it ſhould be lawful for him to re-enter, and that he cove- 
nanted to pay the ſaid money to the plaintiff; and a breach 
was aſhgned in non-payment of the money: After judg- 
ment by default, and a writ of inquiry executed, Mr, Car- 
theo objected, thatnothing paſſed by the deed for want of 
inrolment, uod fuit conceſſum; and from hence he infer- 
red, that the covenants were void, like the caſe in Ray» 
mond 27., where H. grants all the reſidue of his term, 
which ſhould be unexpired at the time of his death, and 


tags 


lawful, 2 Ey. Car db. 26. 3 Bro. Pur. 


? 


Where a ch 
veyance of | 
is void, ſo as no 
eſtate paſſes, all 
devendant coves 
nants are void 
alſo ; otherwiſe 
of covenants ifs 
dependent. 
Raym. 27. 
1 Keb. 130 
164, 183. 
1 Lev. 46. 
Lev. 193. 
Hott 176, 8. E 


Covenants for quiet enjoyment, and gives a bond to per- 


form that covenant,' and it was held that the bond and co- 
venant were void. Et hoc fuit conceſſum per Holt, C. Ji, be- 
dauſe that was a relative and dependent covenant, It re- 
fers to an eſtate, and is to wait upon it; and if there be 


no eſtate granted, the covenant fails (a); but in this caſe _ 


the covenant to pay the money is a diſtinct, ſeparate, ad 


independent covenant, and it is not material whether any 


eſtate paſſed, and the plaintiff need not ſhew it, nor ſay 


quod defendens concgſſit, but the beſt way is to declare with 


a quod cum teft 


atum exiſtit, &c.; and judgment was given 
for the plaintiff, 905 0 


(a) Vide abb v. Rufell, 37.2 Baul. Stoker, 1 Hen, Bl. 366. 


6. Greſcot ver/us Green. 
[Paſ. 12 Will. 3. B. R.) 


o 
w' 


E 


build and finiſh a houſe within ſuch a time, and after 


- 


ESS EE covenanted for him and his aſſigns to. re- Aſſgice is not 
liable for breaett 
incurred before 


the time expired the leſſee aſſigned over the premiſes, the amgnment. 
houſe not being built and finiſhed according to the cove- Soulf. 129. 
33 6 i 


Nant. 


Cro, FI. 457. 


10% Courts and-Jutifdilions inferior. 


| OS , the affignee, becauſe it was broke before the aſſignment ; 
| aliter if broke after, as if leſſee had aſſigned before the 
time expired (a). = , | 


4 * Fed . 
— —— 2 1. 9 5 4 _— Nh * 


[209] Courts and Juriſdictions in⸗ 
FB 


a 1. Groenvelt verſus Burwell. _ E 
[Trin. 12 Will. 3. B. R. 1 Ms 8. C. Comyns 76. 


Ante 144. Poſt BY the charter of the college of phyſicians, London, the 
263, 396. Power 42 cenſors are empowered to have the government of all 
ud ound f perſons practiſing phyſic in Londen, and within ſeven 
and puniſh, is a pe P ng ay ris : g 

Judicial power. miles round, with authority to puniſh pro mala praxi by 
12 Fs fine and impriſonment; and accordingly they condemned 
421, 491. Caſes Dr. Groenvelt for adminiſtring inſalubres pillulas & noxia 
Z. R. 245, 386. ftdicamenta, and fined and impriſoned him; and the queſ- 
Holt 184, 395, tion was, Whether a certiorari lay on ſuch a judgment? 


$30 ante 148, Et per Holt, C. J. Wherever a power is given to examine, 


' Poſt 396. hear, and puniſh, it is a judicial power, and they in whom 
Court having it is repoſed act as judges : And wherever there is a jurif- 
power to fine diction erected with power to fine and impriſon, that is a 


nd * is court of record, and what is there done is matter of record. 
= Far. 128. 8 Co. 60. 38. This appears from the ſtat. Wefm. 2. c. 11. 
21 Co. 43. b. by which it is enacted, that auditors aſſigned by the lord 
Fus Ner nn. may commit the party accountant to priſon for arrears : 

| fey 5 And it is held, that the very lodging of this power in them 
made them judges of record: Nulla curia gue recordum non 

habet poteſt mandare carceri. And whereas before that ſta- 

tute, in an action of debt for ſuch arrears, the defendant 

might wage his law, fince that ſtatute he cannot, becauſe 


they are a debt ariſing by matter of record. 


Courts and-Juriſdittions interior. 


2. Rex verſus Gilbert. 
„ee in a court-leet for a nuſance was removed 
by certiorari, and Solby took an exception to it, that 
it was not'ſhewn coment, nor uo jure this court was held, 
whether by patent or preſcription, which he urged ought 
to be done, for that the leet is not of common right, but 
is taken out of the tourn, and the tourn is of common 
right; ſuch derivation therefore muſt be either by grant or 
preſcription: But the Court over- ruled the objection, and 
aid che precedents were all in this manner. 
233. Anonymous. 
[Paſ. 1 Ann. B. R. 2 Ld. Raym. 475. S. C.] 

IF a jury in an inferior court will not agree on their ver- 
= dict, the way is, as in other courts, to keep them with- 
out meat, drink, fire, or candle, till they agree, and the 
ſteward may from time to time adjourn the court till they 
do agree. Generally a levari facias is not the proceſs of 
the hundred court, but by cuſtom it may be, and all hun- 
dred-courts have this cuſtom; but the true proceſs at com- 
mon law is diffringas. All miſdemeanors in judicial oſſi- 
cers are a contempt of the Court of B. R., and attach- 
ments go daily againſt ſtewards, for granting attachments 
_ againſt all the party's goods. And Holt, C. J. remembered 
a caſe of the Mayor of Hereferd, who gave judgment for 
his own leſſee in ejectment: But for error in judgment a 
judge is not puniſhable. All this was held by the Court 
on motion for an attachment againſt a ſteward for diſ- 
charging a jury before they gave a verdict. 


4. Domina Regina ver/zs Hill & al. 

| 5 N 1 Ann. B. R] | | 
TUDGM ENT was given in the town court of 
HBriſtol, and coſts taxed, and a ſcire facias taken out 
againſt the bail, and a year afterwards the Court granted 


a new trial, and ſet aſide the firſt judgment, and an at- 
tachment was granted againſt the judge for this cauſe. 
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In a preſentment 
in a leet it is not 
neceſſary to ſhew 
coment, nor / quo 
jure, the Court 
is held. Vide 77 
ante 40. t Lill. 
366. Cro: Car. 
46. Caſes B. R. 
4» 8. C. * 


— 
— 


L201] 


Proceedings in 
inferior courts. ' 
Far. 1, 44. 8 
Lutw. 588. 
Cumb. 114. 

2 Lev. 81. 


All miſdemean - 
ors of judicial 
officers are con- 
tempts of B. R. 
Far. 2. 1 Lev. 
288. 1 Vent. 
66, 67. Raym. 
186. 1 Moc, 
44. 2 Keb. 
635. Far. 17 
38, 84. Poſt 
396. 


Far. 84. At- 
tachment againſt 
a judge of a cor- 
poi ation court. 
2 Saik. 650, 

S. C. P 550. 
8. C. 3 Salk. 


363. Holt 321. Vide Str. 113. 


e . Lacking ge Denning | : 


„ 


of the juice. 5 5 out of tt mtl dien of the court; and ——4 
naps eg it was objected, That the proceeding. u n the bond was. 

2 Saund. 98. coram non judice, and all void, and the lex eant was a treſ- 
* * *. paſſer; and they cited 2 Bul . 64. od. 30. 1 Ro. 
| 545, 809. 1 Sid. 125. 1 Lev. 95. Hob. 267. Lut. 935, 


> Nen by Wrote... N * * n 
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: N Mie? ien f . . Fu "x, 
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4 & bis Yo 
«2.5 56" ot 


5 _ 2 Med. 196. March 117. Stat. Weſtm. 1. c. 35. 
72 e per Holt, C. ]. To which Powell and the reſt agreed, 
= © Tut. 7565. 1ſt, Where an. inferior juriſdiction is confined to per- 
1 $ Mod. 335. ſons, as the Marſbalſea was to thoſe of the houſehold, if 
A | it appears on the face of the-declaration, that the perſons 
3 1 Vent. 1. that ſue are qualified to ſue, though in fact they are not; 
I | 3bt: +, + yet if the defendant does not plead to the juriſdiction, but : 
5 | [ R 04 1 comes in and admits it, he ſhall never take advantage of this 
5 : .. 7... afterwards, but is eſtopped and concluded (a): But if it is 
3 | not averred in the declaration that the perſon is qualified 
= to ſue, and within their juriſdiction, all the Ry is 
V Send 1 it * and Coram non Judi and treſpaſs lies againſt the 
i * *% emcer, 
I * 1 Lin. 326. adly, Where the inferios juriſdiction is aan to 
1 „ particular things, and the ſuit there is for ſomething 
Al ̃lſe, of which they have no jurxiſdiction, all is . ane 
Fo © by no admiſlion.can be made good. 
a £ + ..- -_gdly, Where they are confined to place, vis. to all con- 
5 tracts arifing within ſuch a diſtrict, though the contract 
3 e ariſe out of the diſtrict, yet the Court may award proceſs, 
—_ - and the officer may execute it, unleſs it appear to him that 
=o it aroſe extra juriſdictionem; as if this bond had been dated 
27 at York, and that was the caſe, 1 Roll. 80g., but he is not 
Fi | bound to inquire, either whether there be a cauſe of ac- 


| tion, or where it aroſe, and may proceed in his duty, un- 

t Vent. 181. Jeſs the contrary appear to him (5). Et nota; The plaint 
1 117 is general without any averment, quod ſuit 9 juriſdic- 
tionem, but that is ſupplied by the Court (c); and if a mat- 
a ter ariſes extru juriſdictionem, and the plaintiff declares of 
it as infra juriſdictionem, the defendant may plead to the 
jerineen of the Court, and if that be oyer-ruled,. may 


83 *. ace. 2 Mod. 273 1 Mad. Ccaup. 18. Com. 153. 2 Med. "ET 
63, 81. (c) Quære, If court was not origin- 
(5) R. ace. 2 Med. 59, 195. * ally an erratum for count ? 2 
are 


*, fl 
" . . . y 
. 
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, 
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have a prohibition on the ſtatute of Hefminfler : But if he 
waives that, and pleads, to the. merits; he can never then 
have a prohibition, nor can he take advantage of their 
want of juriſdiction, for by the averment of the count, 


and his own admiſſion, he is eſtopped to ſay that it was a 


matter that aroſe out of their juriſdiction. It is impoſſible 
the court ſhould know where a tranſitory. matter ariſes, un- 


- 


Where a matter 
is averred to be 
within the juriſe * 
diction, the de- 
fendan muſt 22 
riſdiction; | 

- otherwiſe he is 
eltopped. Vide 


| leſs the defendant acquaints them with it (a). Judgment 93: Pb . 


Fro quer. 4 


(a) R. ace. Higgin/on v. Sheif, Co- of the juriſdiction of that court was 


mynt, 


action in the inſerior court ariſing out 274. 


2 ## + s 8 ne . 
A 1. 4 $& + WW AF . 5 — 


153: that a plea of the cauſe of bad. Vide note to title E/cape, poſt 


1 5, o 8 i I : 
| & +£ : «. - 4 ; 4 : 
* 4% 4 . Z 
J $ " 2 3 „ 1 * ” * 1 7 7 3 1 
4 f 2 . a 

k e . * % a ” 
p LL GIS +4 $4 IS +# „ 2+ 3 

4 + EC 

- F 3 4 | 

- — - j * — N * , - 
* t +. 4 l + + TW + 


1 5 #4 851 91 2 ” «1.6, o + 2 


94805 


; EE 
1, Lovelace's Cafe. 


@II 3424 


RR 


Vide 2 Keb. 121 


1203 


* 


be time out of mind, and yet not co-eral. 


2. Mayor, &c. of Winton verſus Wilks, 


[Pit 4 Ai. 5. k. 14. Kps. 15 8. ©] 


none ſhall trade 


A N action on the caſe was brought by the corporation of Cuſtom that 


the city of Wincheſter, wherein they declared, quod 

cum Winton eft antiqua civitas, and that there was a cuſtom 
there gued non liceat alicui præter homines liberos de gild. mer- 
catoria civitatis prædict. to exerciſe a trade in the ſaid city, 
unleſs being brought up an apprentice to it within the ſaid 
city; that the defendant nevertheleſs did exerciſe, &:. 
Upon motion in arreſt of judgment the cauſe was ſet down 
Vor. I. 8 8 | in 


in a town beſides 
perſons free of 
the gilda mer - 
catoria there. 
Qu. Whether 
valid in any 
place except 
London ? 11 Co. 
53. 1 Leon. 


* 


4 


* i : 
* 


262. RO in the paper, to the end it might be determined whether 
2 c. there could be ſuch a cuſtom in any city but Londan. For 
' _- 3 Salk. 249. the plaintiff it was urged, that there might be ſuch a cuſs 
| | Holt 187. tom in London, and that this was' ſettled in Waponer's 
N | Ceaſe: And they ſaid that the reaſons of Vagoners caſe. 
1 might as well maintain ſuch a euſtom+in Winehgfer as in 

B Tendon; and that though the cuſtoms of London are con- 
1 3 _ firmed by acts of parliament, yet thuſe acts extend only 

to good cuſtoms, for bad cuſtoms are void, and cannot be 
8 Co. 123. confirmed: They. ſaid a reaſonable commencement might 

de intended, and cited Palm. 2, 3, 4, 5. 2 Cre. 803. 
r. 1 Lon. 264. Reg. 105. 11 Co. 53. On the other ſide it 
2 Keb. 366. was urged, that of eommon right every man had liberty to 
x Sid. 269, 367. trade; that he could not reſtrain himſelf from this parc 


2 Show. 210. . 8 
x Saund. 311, EVEN in a particular place without a conſideration, becauſe 


# 
? 


* 


IF 2 Lev. 33, 206. trade was à great benefit to the public, and the party's 
= | means of livelihood, and therefore cuſtom could not put 


ſuch a reſtraint upon the party, and ought not to be per- 
mitted to do it, unleſs it gave him a conſideration, or ſome 


1 FX 
; © ff * 


pe. 


| 2 _ equivalent. „ : ES 
[ [204] Hel, C. J. Notwithſtanding Wagoner's caſe, ſuch a cuf- 
! ret tom and a by-law upon it came in queſtion in the rg Car. 2. 
| Cart. 68, 114. in C. B. in the 3 of the town of Colehgſter, and was not 
{ Mod. Cafes 27. determined. All people are at liberty to live in Winche/- 
N 1 Lev. 262. . 
N Danv. Abr. 734. fer: and how can they be reſtrained from uſing the lawful 
means of living in a place where they have a lawful liberty 
| to live? This was the foundation and the cauſe of making 
| SD the ſtatute 5 Elia. Such a cuſtom is an injury to the 
Difference as to. party, and 2 Prejudice to the public. The cafe of London. 
_ this cuſtom be- differs; they have by cuſtom: the bringing up of the youth 
. tween London . ' 
4 and ocher cite. Of the city, and therefore they by cuſtom have power. to 
nt i make infants apprentices, to aſſign apprentices, and by 
9 cCeeuſtom aſter ſuch apprenticeſhip they are free: Other ci- 
| ties have no ſuch cuſtom (a). adly, This declaration is 
{ The action naught: The action ought to be brought by the gi/da mer 
N ought eo de catcria : How is the city prejudiced? Anciently the king's 


brought by the : ; 
> guild. 7 grant to have gi/dam mereatoriam, made the whole town to 


- 
OR IT er 2 — — 
* SD N * 
oy . 14 
* 


(a) It may be collected from many 


ſubſequent authorities, that ſuch a ge- 
neral cuſtom is a good one. In Bed- 


«wie v. Fennel, DER 233. that point 
3s agreed by the ( 

judgment turned on the penalty of a 
by 


law to enforce it being given to a 
ſtranger A cafe of Ellingien v. Che-. 
wey; 9 Geo. 2. is there cited, in w,“ 


it was determined, that a cuſtom̃ to 


exclude foreigners was good. In 
Woolley v. Idle, 4 Bur. 1954, ſuch a 


urt, though the 


_ cuſtom, as applicable to a particular 


trade, is expreſsly adjudged to be 
good; and Lord Mansfeld ſays, © it 
is warranted by a vaſt number of 
caſes.” And there ſeems to be no 
ground on which it could be ſupported 


with regard to a particular trade, that 


does not apply to the 3 cuſtom; 


but a by law to exclude, without a 


cuſtom to ſupport it, is void. Comyns, 
148. 3 Bur. 1856. 


* 
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| TORY a corporation: But non conflat to us whether the guild 

bere be the whole town, or part of the town, or what part eng. 

of the town, nor by what right there is any gilda mercato . 

ria in this place. Powell, Powys, and Gould concurring 
judgment was given _ nil * De. W fault in 

the declaration. 5g 


Damages, . Vide „ See [205] - 
Mr. Serjeant Sayer's. Treatifes 6 | 
Dover? and Gy ON. N 


* 


« I: ©. 


f * Cone verſir Bowles. 0 ve 
linen. a W. & M. B. R.) 


p# PLEVIN againſt three defendants, one' of vio Carth. 122, 119. 
was an infant, and all appeared and avowed by at- 8. C. 4 Mod.7. 
torney. Judgment being given againſt the plaintiff, he — 5 
brought a writof error, and aſſigned the infancy of one of be taken ſtrietiy. 
the defendants for error: And becauſe he might have ene 3,165. 
pleaded this in abatement to the avowry, it was held well Cant 29 ½ 
enough, and judgment was affirmed; but the Court held Cafes B. R. r. 
the avowants ſhould have no cofth x for all ſtatutes that — 358. Ante 
give coſts are to be taken ſtrictly (a), as being a kind of? 
penalty, and the ſtatute 3 H. 7. c. 10. mentions only writs 


of error brought by any defendant or tenant (65). 


4 D. acc. Rep. B. R. temp. Hard. whereby coſts are given againſt plain | 
tiff or demandant ſuing error and 
05 Vid. Stat. 8 & 9 W. 3. 6. 21. vide Doug. 709. n. 


- 46 0 8 Storle, 
tum. zw. 4 M. B. R. 1 Id. Rays: 19. 8. G 


BY the ſtatute 2 W. & M. H,. k. cap. 5., treble 925 2 Inſt 289. By 

| mages and coſts are given againſt the reſcouſor of a 2 . K N. he 

| dtreſs 2 rent. In an action upon the caſe for a reſcous Fan hal | 
DO. upon 


. Damages 


cover treble cots upon this ſtatute, the plaintiff ſhall recover treble coſts as 


7 ry as treble well as treble damages; for the {rg are not NEE by. 


- = « — 


f l 555. 
Holt 72. 8. C. 


(a) R. ace. 10 Co. 116, ;- 9 "Vide Coup. 368. 1 T2. 7a. TA 
3. 1 Vent. 22. gh 36. Lr. . n 7 


for a reſeous at common n law (a). e 


3 Herbert vegan Waters. 
[ Mich. 7 Will. 3 N. R. 1 Ld. * 59. 8. C. ] 


Carth. e Sc. IN veplevit the defendant avowed as overſeer of the poor 

e — for a diſtreſs for a rate upon the 43 Elia. c. 2., and at 

a nonſuit in re- the trial the plaintiff was nonſuit; and no damages being 

plevin ber d, found, V innington moved for) a writ of inquiry of da- 

— if 3 5 ma s to ſupply this omiſſion, and it was granted; becauſe 

— 7 Fat © ik: the jury had inquired, they had inquired asan inqueſt of 

of _—_— 2 office, on which no attaint would have lain (5). Vide 

= by Grit aft; 1 Cro.146. 1 Ro. 272. 2 Ro. 112. 1 Sid. 380. And they 

wards. 10 Rep. diſtinguiſhed this from the caſe 1 Sid. 380. of an avowry 

| „ rent- charge according to the 17 Car. 2. c. 7.+ There 
__ 403, Cro. Car. 

1 743. Dyer 135- 2 writ of inquiry was rightly denied, for by that ſtatute | 

1 Comb. 344: the ſame jury are to inquire of the rent arrear, and the 

= "= K value of the cattle; but the ſtatute of the 43 Eliz. does 

= 35. not tie it up only to the ſame jury. And Heilt, C. J. ſaid, 

* 2061 that 17 Car. 2. inter Burton and Robinſon, detinue was 

brought; and upon trial of the iſſue the jury found the 

1 Keb. $32, damages, but not the value of the diſtreſs; and the Court 

Nauen 324 granted a writ of inquiry, which he ſaid was contrary to 


8 caſe, and as he thought contrary! to law. belig? 


| 

; 

: 

| 5 

* "I M 0 * van. 3 Wiſe u. by 
| 


- "Ss: . W Madiſten, Fenn 
| by ho N I Trin. 9. Will. $+ B. R.] | | 


-W | Where the la- _— H £ pain brought debt in 0. B. upon ke ſtatute 
= 3 2 ne” 5 Eliz. c. ꝙ., for not appearing upon a ſubpœna ad teſ« 
"-_ Ls, . tificandum, and recovered judgment, with colts of ſuit; 
ed, be ſhall re- and upon this judgment error was brought i in B. R. And 
cover coſts; the Court held, that where a ſtatute gives a ſum certain to 
former. Cro. the party grieved, he ſhall in conſequence have coſts, be- 
Car. 563. cauſe he had a right of action antecedent to the bringing of 
he po 133 N. the action. But where a ſum certain is given to a ſtranger, 
Piifors's Caſe, as where it is to him that ſhall. proſecute, he ſhall not have 
3 LC 374. ae e for till he mene a e he had no 


right 


2 
> 
© 
— 


K 


— 


— 
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right of action in him: And the judgment was affirmed. 
Vide 1 Brotunl. 66. Hurt. 22. 1 Lut. 201. No coſts ſhall 


de in a popular action, be the penalty certain or uncer- 


| tain; but where the party grieved ſhall have a penalty cer- 
tain, he ſhall have coſts (a). ; ke: 


(a) R. acc. 1 E Bl. Rep. 10. Vide Hullock on Coſts 205 . 


F. Browne verſus Gibbons. 
' [Hill.”z Ann, B. R. 21.4. Raym. 831. 8. C.] 


HE plaintiff brought an action on the caſe for ſlan- 
1 _ derous words ſpoken of his wife, viz. that ſhe was a 
whore, per quod he loſt ſuch and ſuch cuſtomers. Upon 
not guilty the jury found for the plaintiff, and gave da- 
mages under 40s. And the queſtion was, Whether the 
plaintiff could have full coſts, notwithſtanding the 21 
Fac. 1: c. 16.? Et per Cur. The plaintiff ſhall have his full 
coſts; for it is not (5) the words, but the ſpecial damage, 


> * 
g | 


which is the cauſe of action in this caſe; and upon evi- 


dence it-is not ſufficient to prove the words, but he mult 
prove the ſpecial damage alſo; and this is the reaſon why 
the aCtion lies by the huſband alone, without the joining 


of his wife : And the Court held, that if a man brings 


treſpaſs for beating his ſervant per quad ſervitium amiſit, it 
is not an action of aſſault and battery within 22 & 23 
Car. 2. c. g. but this is an action founded upon the ſpecial 
damage. So in the principal caſe the action is for the da- 
mage and not for the words, for they alone are not action- 
able; and the Court agreed the caſe, 1 Cro. 140., that in 
an action for ſlandering his title the plaintiff ſhall have his 
Tull coſts. Nota, Mich. 5 Car. 1. C. B., it was ſaid by 
Richardſon to be the reſolution of all the juſtices of B. R. 
and C. B., that in an action upon the caſe for ſlander, 
though the Court are bound by 21 Fac. 1. c. 16., and can- 
not increaſe the coſts. where the damages are under 40 s., 
yet the jury are not bound by 
they may give 10 J. coſts where they give but 10 d. da» 
mages. ; y | | | 


(3), R. acc. Str. 645. Andr. 375. 
Upon the ſame principle it is held, that 
the ſtatute of limitations does not at- 
tach where ſpecial damage is the giſt 
of the action; but where the words 


; 


83. 


2c6 


Cro, Car, 889 | 
560, 1 fun. : 
4347.  Lut. 200» 
Skin. 363. 

5 Mod, 355. 

S. C. Comb. 


449, 458. 


Far. 129. S. C. 
In caſe for 
words, with ſpe- 
cial damage, the 
plaintiff ſhall re- 
cover full coſts, 
though the da- 
mages are under 
40 8. Poſt 208, 
3 Keb. 184. 


Cro. Car. 147. 
Palm. 530, 331. 


[207] 


Cro, Car. 163, 
3907, 1 Jon. 
196. 2 Vent. 
36. Court are 
bound by the 
clauſe of 21 Jace 


1. c. 16.. Jury 


that ſtatute, and therefore nor. 


are in themſelves actionable, ſpecial 
damage will not take them out of the 
ſtatute. Vide Bull, M. Pri. 11. Fide 
alſo 2 Ld. Raym. 831, 
Rap. 1062. Str. 936. 3 Bur, 1688. 


1588. 2 Bl, 


and wife declare $ 


then it is aſſets 


mY 20 0 4948) — 
#. At — ey ERS 8 — n de PS ELLA 
— eee dk Ate A —— —L—— CPI C—_— — 


— 


* 


Damages. 


oY 6. Jenkins & Ux. ver/us Pluir e. was 
[Hill 2 Ann. B. R.) 


* 


* 


Mos. Cafe 91, 7 DE RBTITAT US affumpft by huſband and wife 


181. Huſband 


executors, who. declared quod cum the defendant was 


upon an indebi- indebted to them in 20/., as executors of the laſt will and 
tat. aſfuwplit * teſtament of J. S., for money had and received to their uſe 


to them as exe- 
cutors, on a 


as executors, he promiſed to pay, Sc. To this von of- 


cauſe arifing af- ſumpſit was pleaded, and the plaintiffs were nonſuited at 
ter teſtator's the trial. And now the queſtion” was, Whether they 


ns, ould pay coſts upon the ſtatute 23 H. 8. cap. 15. At 


nonſuit they 


ſhall pay coſts. per Cur. The plaintiff ſhall pay coſts, for the receipt be- 


. 
* 


4 Mod. 244 ing ſince the death of the teſtator, if it was by the conſent 


2 Cro. 361, 229. 


2 Lev. 189. of the executor, it is the receipt of the executor. On the 
3 Lev. 60. Hut. other fide, if it was without his conſent, yet now the 
78. Lach: 220. bringing this action is a conſent. As to the naming them- 


x Vent. 109. 


2 Lev. 1656... ſelves executors, it is only to deduce their right, and ſet it 


2 Jo.47. forth ab origine; yet nevertheleſs the cauſe of action ariſes 


T ent. 92 entirely in his time, and fince the death of the teſtator. 


Yelv. 168. 


3 Leon. 152, It is only by conſtruction that an executor is out of the ſta- 


3D. 376. p. 26. tute of 23 H. 8., and the reaſon is, becauſe he is not privy 
« C, 3 Salk. to the original cauſe of action, but in this cafe he is (a). If 


1088. Holt 13. f 1 Ss I 
74 A. Qi = the defendant received this money by the conſent or ap- 


Debtor pays teſ- . ointment of the plaintiff, it was aſſets in his hands imme- 


with exccutor's 


esst A. diately ; if without his conſent, yet the bringing of the ac- 
Ceonſent, it is af- tion is ſuch a conſent, that, upon judgment obtained, it 


ſetsz withopt his ſhall be afſets immediately without execution; and yet if 


conſent, it is not 
aſſets ; unleſs he 


an executor brings an action and recovers judgment, the 


brings an action money recovered is not aſſets till levied by execution; but 


before execution. 


and recovers, and in the principal caſe it is afſets immediately ; and the rea- 
ſon is, becauſe it is recovered againſt a perſon that never 


Poſt 314. tit. was indebted to the teſtator, and the original debtor is diſ- 
Executor. Hob. charged; but here the matter is at large again by the non- 


Ne” 537 30; ſuit, and the executor may ſue. either the firſt or ſecond 


debtor. In this cafe was cited the caſe of Elues verſus 
Mocatee, Paſ. 2 Ann. (b), in this court. Executor brought 


(a) Vide acc. Nicholas, adminiftra- | 


tor of Milaborn, v. Killigrew, 1 1d. 
Raym. 436. Goldthwaite and Wife, 
executrix, v. Petrie, 5 T. R. 334. 
Hullock on Coſts, 174. From all the 


authorities upon the ſubje& it appears, 


that an executor's exemption from 
coſts depends upon the queſtion, Whe- 


ther he was obliged to ſoe as executor 
or not; and that if he could ſue in 
fare proprio, he is not protected from 


payment of coſts by naming himſelf 


executor, Hide alſo Str. 682, 1106, 


1 Barnes 103. Com. 162. 2 Barges 106. 
122. Andr.357. Rep. B. R. temp. Hard. 
204. 4 7. R. 277. 5 T. R. 234. With 
reſpect to an executor's liability to 
coſts in interlocutory proceedings, vide 
note to Eavgs v. Mocato, poſt 314. 
Where executors are liable to coſts in 
the original action, they are liable in 


error, Williams v. Brabam, 1 H. Bl. 566. 


(4) Reported e 314, cited 1 H. 


Bl. Rep. 102. 
; ? mou 


ſtin the debt of the tefſtator. 


1 Damages. $267 
an action, and deelared on an inf tomputaſſet with him- * 
ſelf, and was nonſuit, and the defendant could have nod WF 
coſts, which the Court now agreed, becauſe the promiſe 2081 
upon the imul computaſſet begat not a new cauſe of action, Account with 
but aſcertained the old cauſe of action, which remained ***cutor begets 
ä | 2 | not a new cauſe 
-of action, but N 
aſcertains the 
old. I Vent. 94 
156. Cro. El,. 
223, Cro, Car, 
29. 3 Lev. 60, 
375 6 Mod. Gt. 


Holt, C. J. ſaid, that if the goods of the teſtator be taken 
and converted before they come to the hands of the exe- 
cutor, he ſhall not pay coſts upon a nonſuit in an action 

brought for theſe goods, for they were never aſſets (a). 


tator's life-time, the ſecond. on trover 
before and converſion after his deceaſe; 
and the third on 60/h. after, and were 
nonſuit; they were not liable to coſts, 


(a) R. Cockerill v. Kynaſton, 4 T. R. 
277. that where. a huſband and wife 
executrix ſued in trover, the firſt count 
on a trover and converſion in the teſ- 


7. Ven verſus Phillips. oy $43 28S > 
% 


T RESPASS for chaſing, driving, and wounding his 
= ſheep, per guod ſome died, and others were damni- 
fied ; and alſo for taking and carrying away one hog of the his 
plaintiff: upon not guilty, the jury found the defendant enen, 
guilty of all but the taking and carrying away the hog, of ff 
which they found him not guilty, and gave 2 d. damages; 
and the queſtion was, Whether the plaintiff could have e 
more coſts than damages? And the Court, upon opening | 
the matter, held the plaintiff ſhould have his full colts, for 
this is out of the ſtatute 22 & 23 Car. 2. c. g., and the 
reaſon is, becauſe the ſtatute enacts, that in all actions of 
treſpaſs, aſſault, and battery, and other perſonal actions 
wherein the judge ſhall not certify an aſſault and battery 
ſufficiently proved, or that the title of the land came in 
queſtion, there ſhall be no more coſts than damages, 
where the damages found are under 407. 80 that though 
the firſt words are general, yet (by the laſt words) acrions is * 88 
reſtrained to ſuch wherein there can be ſuch certifying of Ante 206. 
the battery, or the like (5); Therefore if it be an er Smith and Ba 
8 wherein 


In treſpaſs ſor 
taking, driving, 3 
and wounding 
„ the 


2 


(3) According to the conſtruction 
which has, by an uniform train of de- 
ciſions, been applied to the ſtatute 
22 and 23 Cha. 2. c. 9g. the dodtrine 
of this caſe (viz. that the plaintiff is 
by that ſtatute deprived of full coſts 
where the damages recovered are un- 
der 40s., in thoſe actions only where- 
in a certificate of an actual battery, or 
the title of the land coming in queſtion, 


S 4 


can be given) is fully eftabliſhed. The 
principal queſtions relative to this ſub- 
ject muſt ariſe where the injury com- 
plained of is of a mixed nature; or 
diſtinct injuries are complained: of in 
the ſame declaration, on ſome of which. 
ſuch certificate can be granted, and on 
others not. The material diſtinction 
ſeems to be, that where the complaint 
that would alone carry ccſts, is a ma- 

| terial 


\ "= 
; ” 
L » 
4 Seat 
1 * wy . 


Je kg. . whenein chere can be no ſuch certifying, as debt, oſſimpſt, 
- trover, treſpaſs for taking his goods, treſpaſs for ſpoiling 


39, 40. 2 Vent. 


2 3 . 
1 
«4 oo A 4 % 
:- 1 q . 
4 s s 1271 £ . g 


36, 48, 180, his goods, treſpaſs for beating his ſervant, per quod ſervi- 


228. on. Hum amijit; it is out of the ſtatute; but treſpaſs guare clau- 
138 ſum fregit, or treſpaſs for riding over his ground, are 


$54, 1751. 


„ 
h 


and upon eſtabliſhment of which the 
plaintiff is entitled to a verdict, he is 
not excluded from full coſts by its be- 
ing joined with a complaint for an aſ- 
ſault or treſpaſs. But where it is only 
a collateral circumſtance, a matter of 
aggravation or a mode of committing 
the other injury, the coſts will be no 
more than the damages. Thus, full 
coſts are given in an action for break - 


ing the plaintiff's cloſe, and impound- 
ning his cattle, Barnes v. Edgard, 3 Mod. 


9. So where one count was for a 
treſpaſs on land, and another for car- 


5 ing away a hog, Knightly v. Buxton, 


aper on Coſts 39. ; for a treſpaſs in a 
houſe and conſuming wi@ualr, Smith v. 


Clarke, 2 Str. 1130, ; for entering the 


dag cloſe and cone” his _ 
whereby the plaintiff" loſt the uſe of his 
boat, 1 Hughes, Comb. 324.3 
entering his claſe and driving his ſpeep 
or bull, Arnold v. Thompfon, Barnes 


119. Thompſon v. Berry, 1 Str. 551. 


bringing diſeaſed cattle into the plain - 
tiff 's cloſe, whereby the 3 's cats. 
tle were infected, Ander/on v. Buckton, 
1 Str. 192.; in treſpaſs and aſſault for 


criminal converſation, Batchelor v. Bigg, 

2 Bl. 854. 3 N, 319.; aſſault and 

falſe impriſonmettt, 1 Bue. Ab. 515.3 

_ aſſault and battery, and gat, upon 
55 


and” porling the plaintiffs and 


; ſpoiling his fandard. and roller, Mil. 
v. Read, Barnes 134. cited 


3 ill 322. Where a double injury 
15 charged, as in the preceding caſes, 


the jury may find for the plaintiff as 


to the aſſault or treſpaſs, and for the 


deſendant as to the other cauſe of ac- 
tion, in which caſes there are no more 
coſts than damages, Gilb. Eg. Rep. 


199. 1 Bac. 4b. 514, in marg. Hul- 
lick 84. note; Beck, v. Nichols, 1 Sir. 
577. Cotterill v. Jolly, 1 T. R. 685. ; 
or where there is no evidence of ſuch 
other cauſe, a general verdict will be 
amended by the judges notes, Bac. 


— 


him in h 


it ſeems now to 


& Hullech ubi ſupra. In the follow- 


ing caſes it has been held that the 
plaintiff is not entitled to full coſts: 
Aſſaulting the plaintiff and difurbing 
is quiet poſſeſſion, & c. Boiture 
v. Weelrick,, 1 Ld. Raym. 566.; aſ- 
2 the plaintiff, and friking bis 
horſe, by which he was leflened in va · 


lue, 1 Str. 624. ; breaking the plain - 


tiff 's houſe and keeping bim out of poſe 


Min, whereby he was put to great 


expence, and loſt the uſe of it, Blunt 
v. Milber, 1 Str. 645«; breaking the 
houſe, making a noiſe, and continuing in 
it until the plaintiff was obliged to give 


the defendant a promiſſory note, "— 
TI 


pleton v. Smith, 3 Bur. 1282. Tl 

aſportation of perſonal property en- 
titles the plaintiff to full coſts, though 
complained of in the ſame declaration 
as a treſpaſs ; but no more coſts than 
e were allowed for digging 
peat, c. and carrying away the ſame, 

the aſportation being only a mode and 
8 of the injury to the land, 
Clegg v. Molyneux, Doug. 780, Many 
caſes have ariſen where the plaintiff 


complained of an aſſault on his perſon, 


and alſo an injury to his clothes ; but 

be fully ſettle, that 
where the injury to the clothes is a 
conſequence of the aſſault, or part 
the ſame tranſaction, it will not en 
title the plaintiff to more coſts than 


damages, Mears v. Greenaway, 1 Hen. 


Bl. 295. The doctrine upon this ſub- 
ject is very clearly ſtated in the caſe 
of Batchelor v. Bigg, 3 Will. 319. 
Vide alſo Mr. Hullock's Treatiſe on the - 
Law of Coffs, where the ſubje& is 
fully and ably conſidered, and from 
which the foregoing caſes have been 
extracted, 1 1 . 
It ſhould be obſerved, that in thoſe 
caſes where the plaintiff is not de- 
prived of full coſts by the ſtat. of 
Cb. 2. his right to them may be pre- 
vented by a judge's certificate under 
43 Nix. c. be 5 

N | within 
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vithin the ſtatute. Vide 3 Keb. 184, 3, 8, 9. Raymond 5,Mod. 74, 316. 
487. 2 Fones 232. Treſpaſs for breaking his ſtall in mer- 8 
catu poſta. And although treſpaſs quare clauſum fregit is 0. Barneg 
within the ſtatute, yet if it go on for cutting and carrying 119. Carth. 225. 
away his corn, it is out of the ſtatute, unleſs the defendant _ 3 
be acquitted thereof. Vide 3 Keb. 21, 247. 8 Hard. — 
1 | | - | Wilſ. 31 | 
. 2 Hl. Bl. 3. 3Bur, 3284. Olk. Eq. Ca. 79g. 


g. Fanſhaw verſus Morriſon. 
Cn. 3 Ann. B. R. 2 Ld. Raym. 1138. 8. C. but not 8. P.) 


5 1 PON a ſtire facias on a recognizance in C. B. againſt 6 Mod. 15 
bail, the plaintiff had judgment for execution upon 127 33 Pot 
the recognizance, & quod recuperet dampna ſua ocraſſone di- — 2 ron 
lationis * executianis, upon a writ of error in B. R. this was bail no damages 
reverſed, for the bail are only liable to coſts of ſuit by the © 75 23 
ſtatute, and damages by — ta of the delay of execution FP Wear ai cot 
are not coſts, nor coſts of ſuit, but damage ſuſtained by tionis. 
being ſo long out of his money, which uſes to be aſſeſſed * 209 ] 
by allowing the party what lawful intereſt would have , Rol. pes: 
come to him in the mean time; ſo that coſts and damages 335. 2 Salk. - 
are different in this caſe, given for different ends, and aſ- 52% 6 Mod. 


ſeſſed by different meaſures (a). . 757 197. 159 N 
"hls (a) Vide Ld, Raym. 1 532. Str, 807. Bur. 1791. ; 


. 


Debt. 


1. Bellaſis ver/us Burbrick. 
[Mich. 8 Will; z. C. B. 1 Ld. Raym. 150. 


JN debt for rent upon a leaſe at will, the plaintiff muſt — 2 wo 
ſhew an occupation; for the rent is only due in reſpect ,c.,,aion muit 
thereof, and thereſore it muſt appear to the Court when be ſhewa, 
the lefſee entered, and how long he occupied. But in 2 #12. 
debt for rent upon a leaſe for years, the plaintiff need not , Sid. 423. * 
ſet forth any entry or occupation, for though the defend- 4 Leon. 18, 
. Tos 


* — 
— — 
— — . . 
NN DI ETSY 


. N - * 
8 0 
* 4 — . 
H > * : - l 
209 l 4 
: . = 
* - — 
of 


Hetl. 54- Dyer ant neither enters nor occupies, he muſt pay the rent, it 


Noy 75. Poph. 
355. Mo. $53, can, without force. 


14. 1 Lutw. being due by the leaſe or contract, and not by the occupa- 


We 213 8. C. N. . 


66. Holt 199. tion. 
Vide Doug. 454- 


eben 6e Raſh. 


[ Mich. 4 Ann. B. R. 2 Ld. Raym. 1212. S. C. by the names 
5 e e Pabſt. oo .; 


Dev tie br , T IE theriff brought debt for his fees of executing an 
. | elegit ; and Holt held that it lies, for it is all the exe- 
Poſt 331, 333. Cution the plaintiff in the original action can have on this 
Lat. 17, fl. judgment, and he * enter on the land extended, if he 
33. Vide 1 Cro, 296. 9 eos i 
———_ LSE. EE 
[Trin. 11 Ann. B. R.) 


1 Sid. 330. P ER Curiam. Debt lies in the Marſhalſca, or any other 
Debt on judg- 1 courts, upon judgments in C. B. or B. R., and upon 
ment in B. R. nul tiel record the iflue ſhall be tried by certiorari and mitti- 


2 — 
* 


_ Jies in the Mar- 


thalſea. Contra nu out of Chancery. The judgment being the giſt of the 
poſt 439. Poſt action, guere, How that can be alleged to be within the 
2 "rom = juriſdiction ? which is neceſſary. | | 

1 Vent. 73. 1 Sid. 65, 205, 151, 180. Ante 202. 


| { | 1. Z ouch ver/us Thompſon. 
' _ » [Mich, 9 Wil. z. C. B. 1 Ld. Raym. 177. S. C.] 


J Lev. 4794 x Fine being levied of ancient demeſne lands, the lord 


Deceit for a fine brought his writ of deceit againſt the tertenant, the 


letied of ancient . | 0 | | 
Prater Se aj heir of the conuſee, and the heir of the conuſor, ſeven 


againke heirs years after the fine levied, and declared generally, that he 


Was 


Deteſt. 


was lord of the manor at the time of the fine levied; wich- 
out ſhewing how or what eſtate he had: And it was re- 


| 13 ſolved, 1ſt, That deceit lies againſt the conuſee himſelf, 


as well as againſt the conuſor, becauſe he is equally a 
party to the fine, and it is the fine that works a prejudice 
to the lord, 2dly, That ſuch a writ of deceit hes againſt 
the heir of the conuſee or eonuſor; for this is a real de- 
ceit, and not like a perſonal wrong, quod moritur cum per- 
ona; for by this wrong the lord is diſinherited and debar- 
red of the perquiſites ariſing from his court, which is a per- 
manent injury in the realty, that by no means dies with 
the perſon of him that did it. 3dly, The lord need not 
ſhew his eſtate; if he was dominus pro tempore, it is enough; 
and if his eſtate is ſince determined, it muſt be ſhewed on 
the other fide. Athly, The five years nonclaim is nothing 


in this caſe; for a fine may eſtabliſh the right of another, 


but cannot eſtabliſh itſelf. 5thly, The Court held the fine 
to be coram non judice, and merely void. 2 Leon. 290. 


Plead. 93. 7 Hun. 4. 28, Vide Lut. 712. 


2. Medina ver/as Stoughton. 
[Tria. 12 Will. 3. B. R. 1 Ld; Raym. $93: 8. C, 2 LA. 


| Raym. 1182, 1205. cited. ] 


ASE, for that the defendant being poſſeſſed of a cer- 
tain lottery- ticket, ſold it to the plaintiff, affirming it 


to be his own, whereas in truth it was not his but an- 


other's ; defendant pleaded he bought it bona fide, and fo 
fold it. Et petit judicium de narr., & quod narr. pred. caf- 
fſetur : The plaintiff, demurred. And per Holt, C. J., 

1ſt, Where one having the poſſeſſion of any perſonal 


chattel ſells it, the bare affirming it to be his amounts to a * 


warranty, and an action lies on the affirmation ; for his 


| having poſſeſſion is a colour of title, and perhaps no other 


title can be made * out; aliter where the ſeller is out of 
poſſeſſion, for there may be room to queſtion the ſeller's 


title, and caveat emptor in ſuch caſe to have either an ex- 90 
preſs warranty or a good title: So it is in the caſe of lands, 


whether the ſeller be in or out of poſſeſſion, for the ſeller 
cannot have them without a title, and the buyer is at his 


» 


peril to ſee it. 3 Mod. 261. (a) 
5 | | 2 | panty of lands in any caſe. 

(a) The Jecifion in this caſe cited denied. Per Buller, ]. 
an 


approved, but the dium concern- Viae Ball. N. P. 30. 
ing the ſeller being out ot Poſſe ſſion | TE 


210 


conuſce after five 
years, becauſe it 
was y 


Show. 683. | 
Where ſelter has 
the poſſeſſion of 
chattels, the bare 
affirming them 
to be his makes 


3 Mod. 262. 
Sho. 68. Curth. 


[2111 
Stil. 343, 348. 

2 Cro. 474. 
Mo. 196. Suck 
afirmance 

makes no war- 
Vide Ante 177. 


3 T. 1 57. 


| Rei vin 
| Br: Fines 47. Br. Diſcent 14. 21 F. 3. 20, Hemi” 
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1 Sid. 146. but 


| 7 2 
211 7 5 | Deceit. 


88 Adly, The Court took this plea, in the concluſion of it, 


2 —— to be in bar, but becauſe it was ſafeſt for the plaintiff, gave 


ud, de nr. judgment to anſwer over, ſaying that could not be aſſign- 
Poſt 218. $6 ed for error N defendant, — was for his ad- 

T— . 7 at ods 40s 37 40tf 

VW. B. Holt ſaid; It muſt not be taken as a plea in bar, 

| becauſe it did not begin with an actio non. 


* 


f 3. Riſney ver/us Selby. 
mat 3927 [Mich; 3 Ann. B. R 
Deceit lies for C4 8 E, for that the plaintiff being in treaty with the 
affirming 0.2. . defendant about the purchaſe of ſuch a houſe, the de- 
dhe zent i. wore fendant did fraudulently affirm the rent to be 30 J. per an- 
than in fact it is, yum, whereas. it was but 20 J., whereby he was induced 
for faying to give 10 much more. than the houſe was worth. Upon 
S. would have not guilty pleaded, and verdict for the plaintiff, it was 
given ſo much. moved in arreſt of judgment, that this was an improper 
Ay * inquiry in the plaintiff, and he was over- credulous in tak - 
Abe. 101. pl. 16. ing the defendant's word for it; but the plaintiff had his 
f judgment, for the value of the rent is matter that lies in 
the private knowledge of the landlord and tenant, and if 
they affirm the rent to be more than it is, the purchaſor is 
chgęated, and ought to have a remedy for it (a). | 


(a) Fi. acc. 3 T. R. 58. 


- 


4. Butterfeild verſus Burroughs. 
| 1 2 L Tria. 5 Ann. B. R.] . 


- — 


Warranty of a THE plaintiff declared that the difaidant ſold. him a 
horſe to > 


_ alhcatur ; for the payment was afterwards, and it was that 
completed the bargain, which was imperfect without it. 
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lea. 4 W. & M. B. R.) 


1 N an action upon the caſe for beer and wages, the de- 

1 fendant pleaded in abatement, et pet. judicium de billa, 
e quod billa prædict. caſſetur, for incertainty in the declara- 
tion upon demurrer, the Aefetidling's. Gl inſiſted upon 
many faults in the declaration. Et ace The defend- 
ant Ball not take advantage of miſtakes in the declaration 
upon a plea in abatement; but if he would do that, he 

muſt demur to the declaration, per quod a reſpondeas ouſter 
C 20H AmNgoL us Ot 1 2 


2. Bennet verſus Talbot. 


{Hill. 8 Will, 3. B. R. 1 L.d. Raym. 1 
Non 980 nnn . C. | 


i\R ESPASS. for. entering his cloſe, and treading 
down his graſs and corn, and hunting there, the de- 
fendant being an inferior tradeſman, viz. a clothier, contra 
pacem domini regis, & contra formam flatuti inde proviſ. Af- 
ter verdict pro quer., it was objected in arreſt of judgment, 
that contra formam bee, goes to the whole declaration, 
wherein ſeveral of the treſpaſſes contained are not contrar 
to any ſtatute; for the ſtatute 4 F 5 V. & M. does oa 
increaſe coſts. Holt, C. J. If an act of parliament increaſes 
a penalty, or deprives a man of a benefit he had before at 
common law, in ſuch. caſe, if one declares upon the ſta- 


49. S. C. Comyns 26, 


n 


- 


Miſtakes in 8 
declaration cane 
not be taken ad- 
vantage of upon 
a plea in abate- 
ment. Show. 91. 
8 Co. 120. b., 
Co. Lit. 303. b. 
Hob. 233 = i 
1 Lill. 439. 
Carth. 172. 


Carth. 382. 
Bennet verſus 
Talboys. 5 Mod. 
397. Declara- 
tion concluding 
contra form. 
ſtatuti is well 
enough, though 
ſome of the mat- 
ters are not with - 
in the ſtat. 
Comb. 420. 
S. C. CaſesB.R. 
121. Holt 661. 


tute, and does not bring himſelf within the ſtatute, and 


concludes contra formam flatuti prædict., it is naught, This 
was Penhallow's caſe, 3 Cro. 231. 
of parliament at all, and the plaintiff concludes contra for- 
mam flatuti predif., it is only ſurpluſage. This was 
Ward's caſe, 1 Vent. 103. Here an act gives an increaſe 
of coſts, and in that only reſtores the common law, which 
was taken away by the y wh 22 & 23 Car. 2. The queſ- 
tion is now, How the plaintiff ſhall declare in this caſe ? 
In this count ſeveral treſpaſſes are alleged, the laſt where- 
of is ouly w:thin the _ and the concluſion of the 

| | | count 


But if there be no act 


Two counts in 
narr. for things 


Declaration. 
count is contra formem fatuti, which, though in gramma- 
tical conſtruction it goes to the whole count, yet in law it 
only goes to the hunting, and therefore why may we not 
apply it only to the latter part, and reſect it as to the reſt 
for 3 as was done in an indictment in Harwood's _ 
caſe, Al. 43. Accordingly the Court held, that contra 
mam flatuti ſhould only be applied to the latter part 
which was really againſt the ſtatute; and that, ſeeing the 
hunting and breaking could not be ſeparated, the plaintiff 
ſhould have his coſts according to the new ſtatute. Judg- 


ment for the plaintiff, ' 


| a Mich. 9 Will. z. B. R.] 


Tur plaintiff declared, that whereas. the defendant. 
6 Maii 1695, for 120 weeks diet then paſt, had pro- 


+ 
- 


* 
23 
"- 


e e miſed to pay him 7 5, per week, and that the plaintiff pofea, 


not averred to be 


different; well fc. 5 Maii 1695, having found the defendant. diet 120 
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weeks then paſt, the defendant promiſed to pay the worth, 
and that it was worth 7 f. per week. Upon non afſumpht, 
and verdict pro quer., it was now moved in arreſt of judg- 
ment, that the weeks in the guantum meruit are not ſaid to 
be aliæ than thoſe laid in the ſpecial promiſe, ſo that the 

defendant is twice charged for the ſame thing. Sed non 
allocatur for they do not appear neceſſarily to be the ſame, 

and without neceſſity the Court will not intend them fo.” ' 


OBI Nevil verſus Soper. i ON | 
[Trin. 10 Will, 3. B. R.) Y 


IN covenant againſt an apprentice the plaintiff aſſigned 
for breach, that the apprentice, before the time of his 
apprenticeſhip expired, durante tempore quo ſurvivit, de- 
parted from his maſter's ſervice, The defendant demur- 
red, and had judgment, becauſe the declaration was re- 
pugnant, for it ſhould have been durante tempore quo ſervire. 
debuit, The caſe of Lawly verſus Arnold, Hill. 8 W. 3. 

. K., was not unlike this: That was treſpaſs for taking 
and carrying away his timber and brick, ſuper terram ſuam 
facent. ergo conſectionem domus de nova edificat. And the 
Court held this inſenſible, for they could not be materials 
towards the building of a houſe already built. Sed quære, 
I chat was not-urplaſaget e ries for 
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| * RO 3. Tilden verſus Palfriman. Y 
8 I Mich. 3 Ann. B. R.] 55 5 ay 


* 4 


F one be ia cuſſod. mar. mareſch., the way to charge him 5g . 
wich an action or an execution is thus: If it be in ' charging a pri- 
term-time you muſt file a bill againſt him, and deliver a ee yh 
declaration to the turnkey : Upon this he ſhall lie two- den. Mod. 

terms before he be diſcharged, even on common bail; but ca. 253. Vide 
if it be in vacation (a), the plaintiff muſt go to the mar- : bike 499. | 
ſhal's book in the office, and make e an entry quod remaneat 8. C., 3 Nik. 
in cuftod. ad ſe. J. S. But then he muſt be in actual cuſ- 150. 
tody, and not at liberty; becauſe then he may be arreſted.” * [ 214. ] 


+ (a) In 2 Bur. 1050. it was laid Pleas) to file a bill as of the preced- 
down by the Court of B. R. that the ing term, and then to deliver or leave 
right method of charging a priſoner for the defendant (being in cuſtody) 
in the vacation with a new ſuit is (like a declaration as of the preceding term, 
chat which is taken in the Common and to make an affidavit thereof. 


See the Caſe of Crowder verſus Olgfell, Title 
e HER Feofails, E | 


— a — — — — — m 2 44 * 2 3 1 * 
— _ — 


7 


Deeds and Charters. | 


lea. 6 Will 3. B. R. 1 Ld: Raym. 28. 8. C. 


[yEBT for 25 J., and declares that, by deed between ae oem fwagy 

him and the defendant, it was agreed, that the gray 8 

nag of the defendant, between the day of the date thereof ſealing makes H. 

and the laſt of Auguſt, a day's notice being given to the 2 bey, —_— 

Faun ſhould ride from Hyde-Park Corner to the firſt 3 

houſe in Reading, in three hours, for 50/7. bet on each ſide, 
on the forfeiture of 25 /., and avers, that the defendant 
gave not a day's notice, and that the horſe did not ride; 
the defendant craves oyer of the deed, which was, I is 
agreed that a gray nag, &c. In witneſs *vhevesf ꝛue have 
| | hereunto 


_— 5 ; 


8 \ 4 
* 4. 
5 <A * _ 
a : wk 
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3 Lev. 139 Hereunto ſet our hands and ſeals. Et nota They were not 
5 457» otherwiſe named in the deed. Hereupon the defendant 
Ter. 22, 210. "pleaded that the plaintiff abſconded for felony from ſuch a 
2 Jon. 202 day till after the firſt of Auguſt, ſo that he could not give 
5 42 . notice. To this there was a replication and rejoinder both 
3 Reb. 786, impertinent, and a demurrer; whereupon it was object- 
| 374. Ante 197: ed, that bare ſetting names and ſeals would not make them 
Ne ORs parties, ſo as to have an action. FV. ide 2 Till. 673. 713 Cro. 
impoſſible, Ante 59. 2 Ra. 22. But the Court held, 1ſt, That the cafes. 
172 Were not alike, and that an action would lie by the bare 
| ſigning and ſealing, 2dly, The Court held, that the de- 
fendant was not bound to ſeek the plaintiff to give notice, 
I becauſe the plaintiff by his own act in abſconding had pre- 
vVeoented it, aud a pexſonal notice was neceflary, which 
F could not be given. Vide 2 Cre. 46. Yelv. 37. Lat. 158. 
| 1 oft. 211. 5 | 9 
1 Kol, 457- 2 dly, The Court held, that though notice was diſpenſed 
woeiitch by the plaintiff's abſconding, yet the defendant 
mſmeuld have rid the horſe within the time limited, and for 
Aefault thereof muſt pay the forfeiture. Judgment for the 
plaintiff. : ; of 5324s EUs, . F er 1 >< . ox 
[ 215 ] | 2. Fitch ver/us Wells. 
| : | {Hill. 4 Ann. B. R.] 


Fa | | IEEE 

Upon.non eft r ON a trial in ejefment_ the. plaintiff made his title 

3 3 p under ſeveral deeds, and after a long trial the jury 

n de kept found againſt them, and upon motion the Court ordered 
in court; other- them to be kept in the officers hands in order to a proſe- 
e e col · cution for forgery 3 but upon application to the Court of 
Co. Lit. 231. b. Chancery, from whence the iſſue was directed, a new 
Lill. 419. trial being granted, the plaintiff moved to have the deeds 
— 3 ©. out of court. Holt, C. J. held they muſt be delivered out 
1 170, as this cafe was, becauſe the deeds were not in iſſue di- 
rectly upon the pleadings in the cauſe; otherwiſe if the 

iſſue had been non ef faftum ;- and he remembered the cafe 

of Sir John Hughley, who was ſued as executor to F. 8 

upon a bond of 10,900 J., ſet up by an old woman that 

looked after J. S. an old miſer, as his nurſe; and upon non 

eft fattum pleaded, it was found upon a trial at bar not to 

| de the deed of J. S. and upon the authority of Wymart's 

5 Co. 74. b. Caſe in 5 Con it was made a queſtion, Whether the bond 

i _ ſhould not be cancelled ?- And it was held it ſhould not be 

cancelled, becauſe the judgment might be reverſed by writ. 

of error, but the bond ſhould be kept in court. . 


* 
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CTION vas brought üpon a ſpecial agreement, con- where the writ- 
A tained in à note, and a rule was made to ſhew cauſe ing is only evi- 
why the plaintiff ſhould not give the defendant 2 copy 3 (air we 
but, upon cauſe ſhewed; the rule was diſcharged, becauſe founded on it 
the contract upon which the action was founded was a pa- the defendant 
rol contract; of which. the note was only evidence, .and reg have 

therefore the defendant ought not to have a copy (). 


| (a) Sore, Whether in modern praftice ſuch a tule would nat be made abſolute ? 
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Default. N 8461 


3 * - * 5 


Staple verſas Hayden. 
[Trin. 2 Ann. B. R. 2 Ld. Raym. 922.1 


5 PRESPAS S ; the defendant juſtified for a way, c.; 6 Mod. 1. 
and iſſue being joined, the cauſe came down to be 334+ 121, 
tried at mf prive. But the defendant made default, and fo Where defend. 
the inqueſt was taken by default; and now the iſſue being ant makes de- 

immaterial, the Court was moved for 4 repleader. E 75 1 : 
per Holt, C. J. (5) The defendant is out of court by the ment can be 
default, and that to all purpoſes but this, 472. that judg- given for him, 
ment may be given againſt him; therefore being out of 3 FA 
court there cannot be a repleader, unleſs the default could 153. 8. C. 
be waived, or the party could be brought into court Poſt 579. 2 Ro. 
again ( 6). | | 8 8 Abr. 430. pl. 4+ 
He ſaid in perſonal actions before iſſue joined every de- In perſonal se- 
fault was peremptory, but after iſſue joined the firſt de- tions the fiſt 
fault is not peremptory, but the ſecond 1s, and this is by the ee | 
ſtatute of Wefminſter, c. 27. and Martbr. peſiguam aliquis after iſſue joined, 


fe in inguiſitionem poſuerit, non habebit niſi unicam defaltam ; \s peremptory. 


(5) Vids note to this caſe, pa. 173. (e) R. acc. Str. 47, 
Vor. 1. * and 
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1 Lev. 32. and this unica defalta is always upon the retorn of the ve- 


1 Keb. 23. 39 * Ld 1 . 0 
885 » nire, and not upon the diſtringas, for the unica defalta muſt. 


117, 118. be ad proximum diem, which is the day upon the venire. 


2 Cro. 5, 275- And though the defendant never appears now upon the re- 
3 cr. 227» 8. turn of the wenire, yet heretofore the defendant was then 
_ demanded ſolemnly, and if he made default, there went 

out a diſtringat againſt the jury with a clauſe in it to di- 

' ſtrain the defendant; and if after this he made default 

again, it was peremptory, becauſe there was no proceſs 
lIllleft to fetch him in. as e „ 

Where ne Generally, if after iſſue joined the defendant makes de- 
Joined the in- fault, the plaintiff may proceed to trial, and have the in- 

queſt mall be queſt taken by default; but he ſhall not have judgment by 

Aken by default, default, unleſs in fome ſpecial caſes. In debt upon a bond, 


— — * if the defendant pleads a releaſe, and ifſue is thereupon 


| given. 2 Saund. joined, and at the trial the defendant makes default, the 
45. 1 Lev. 195+ plaintiff may pray judgment by default, and the inqueſt. 


2 Mod. * need not be taken N default, for by this plea the duty is 
2 Show. 274+ confeſſed, and the plea is not made good; aliter upon non 


1 Vent. 60. eft factum, for thereby the duty is denied, therefore in that 


7 135% cale the inqueſt muſt be taken by default : But in treſpaſs, 
[ 217 ] if the defendant plead a releaſe, and makes default, the 
_ plaintiff cannot pray 7 by default, but muſt pray 
the inqueſt by default; for the debt was certain, but the 
damages are uncertain. Long 5 Ed. 4. 
In an appeal of rape after iſſue joined the defendant 
makes default, there ſhall be neither judgment by de- 
fault nor inqueſt by default, but an alias, pluries, capias 
& exigent ſhall be awarded. Vide Fenk. 68. 18 Aff. 13. 
| +. 26 HO. Abs | | „ 
Bulſt. 160, 161. The plaintiff cannot waive the default here, as the de- 
oy tures mandant may in a real action. If the tenant makes default 
waived in real in a real action, a grand cape is awarded, and upon the 
—_— 1 return of it, if the demandant inſiſts upon the default, he 
ns 2449 40 E. Muſt have judgment final: but the demandant may waive 
3. 15. 5E. 4. the default, and take an appearance upon the grand cape.; 
3, 2 Salk. 579+ and that is regular, becauſe the tenant comes in by pro- 
4 0 4 440. ceſs: And ſo it is of a default on a petit cape, but in a per- 
19 Ed. 4. 1. ſonal action there is no proceſs to bring the party into 
2 2 ,, court ain: Alſo the day of the fe privs not being the 
"64.1 e fame with the day in bank, a default at nf privs cannot be 
. waived at the day in bank. Los pit be | 

And the bar was cautioned never to make defaults at 
niſi prius, becauſe no judgment could be given for the de- 

fendant afterwards. | 5 | 


Ferrer ver/us Miller. 

[Pa 4 W. & M. B. R. 
E JECTMENT; the defendant venit & gJicit that the Cirth. 240. 

land is ancient demeſne, without making any defence. eee 

To this there was a ſpecial demurrer. Et per Holt, C. J. refuſed, * 
The plaintiff might have refuſed the plea for want of a de- made good by 
| fence z but if he receives the plea, he admits a defence; pres: 
If one pleads outlawry, he ought to plead it ſub pede figilli; : po hang 
and if he does not ſo plead it, the plaintiff may refuſe it; 1 Brownl. 57% 
but if he accept the plea, he ſhall not demur for that cauſe; 
for it is well enough if he allow it. | 


1.  Benbridge verſe Day. 
(Hill, 3 w. & M. B. R.) 


ROVER for ſeveral things, and among the teſt de 2 V ; 
duobus fulcris : The defendant demurred, and Holt, er de guobus * 
C. J. refuſed to give judgment quod nil capiat, ſaying, The fulcris. 3 Salla, 
plaintiff may take ſeveral damages, and releaſe as to this, 1 5 2 yo 


and then. take judgment as to the reſt, and all would be 


well; 


* 
8. 


[49 
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SOL e ee 


* Demurrer, 


C. 1 Show. 
. umpſit, and as to the ſecond pet. judicium de billa, 


2. Carter verſus Davies. 
| 4.5 [Paſ. 3 W. & M. B. R.] 


den ge, „ FNDEBITATUS eee and quantum meruit for 
count the defendant pleaded 


acc. Demur. © wares; as to the fir 


2 _ and pleads in abatement ; the plaintiff took iſſue on the 
Aiſcontinuance. nom afſumpſit, and demurred on the plea in abatement quod = 
Show. 91. Mod. placitum prædict. minus ſufficien. in lege exiftit ad ipſum ab 
Fe 12 7 actione ſua prædict. habend. præcludend. Et per Cur. The 
ne. plaintiff having demurred in bar, where the plea is only 
in abatement, the ſuit is thereby diſcontinued (a); but iſſue 
being joined on the other promiſe the court ſtayed pro- 
ceedings on the demurrer, ſaying, The diſcontinuance 
would be helped by the verdict (). e 
(a) R. acc. 1 Ld. Raym. 393. Vide Ser. 775. 
8 R. acc. Hen. Ae Str. . 5 


— 


3. Combe verſus Talbot. 


4 Mod. 254. JN debt for two years rent due upon the demiſe of a 
es Sd meſſuage and ſeveral parcels of land, rendering 90. per 


i that gb to annum, the plaintiff. demanded 180., defendant as to g/. 


dhe whole. Aliter parcell. inde, being the firſt year's rent, pleaded nil debet, 


nunc per 4 & 5 and concluded to the country, but there was no joinder 
— in iſſue thereupon; — * reſidue, he confelſed the 

of the law. Far. demiſe as laid in the declaration, reddendo annuatim 9/1. 
a4% . viz. 405. for ſuch a parcel, and 71, for other parcels: and 
as to the 405. parcel thereof, he pleaded nil debet, and as 
: to the reſt nil babuit in tenementis ; the plaintiff demurred 
gale quia platitem pri: dt. Oc. Et per Holt, C. J. and 
Eyre (who were only in court), 1ſt, One defendant can- 
£ n dt plead two ſuch pleas as to the whole; thus one defend- 
[219 Þ t eantior plead il dcber and 1i/ habit in renementis, 2d1y, 
Fiaciturs & no. If placitum be nomen colleBtivum, which was doubted (Vide 1 
mencelletivum. Sathd; 338. Dyer 325.4. 15 H. J. 10. 6. 3 Cre. 129. 
Q. Yelv. 66. 1 Levin, 125. 1 Sid. 39.) then the demutrer goes to all; 
N 303. * and then no judgment can be given for the plaintiff, be- 
cauſe the plea of nil debet is a good plea. Leave was had 

to amend on both ſides. 


| 7:6 4. Campbell ver/us St. John. ; 


219 


ran. 6 W. & NI. B. R. Rot. 551. 1 Ld. Raym. 20. S. C. 


IN trover for a box and 290 peciic argenti, the defend- 
ant demurred to the declaration, and the plaintiff de- 


Demurrer to a 


demurrer makes 
adiſgontinuance. 


murred to the defendant's demurrer, and concluded & S. C. Comb. 


hoc paratus eft verificare; the defendant maintained his de- 
murrer, and put the matter upon the Court. And firſt, 
the Court held that trover would lie for plate generally. 

Vide Style 224, 264. 2dly, That all is diſcontinued by the 
plaintiff's not joining in demurrer, but demurring upon 
the defendant's. demurrer; for there is no difference be- 


tween pleading over when iſſue is offered, and not joining 


in demurrer, but 


pleading over; both are alike, and make 
a diſcontinuance. "48 ; bs 


AEST | Lamplough verſus Shortridge. 
[Paſ. 13 Will. 3. B. R. Comyns 115. S. C.] 


IN demurrer for duplicity, it is not ſufficient to demur, 

quia duplex ęſt, or duplicem habet materiam ; but the 
party muſt ſhew wherein; for the ſtatute by requiring to 
ſhew cauſe intended to oblige the party to lay 
upon the very point. Per Holt, C. J. (a) 


his finger 


306, 323. Holt 
156. 


Ante 2 18. but if 
there be an iſſue 
as to part and a 


verdict, it is 
aided, : 


| Demurrer for 


duplicity muſt 
ſhew wherein. 
Lut. 4. Mod. 
Caſes 118. Hob. 
232. 1 Lill 
439. 3 Salk, 
141. S. C. 


(a) Vide Rule of C. B. M. 1654. Mille 29. Com. Dig. Plead. Q.. 


6. Anonymous. 
(Mich. 13 Will. 3. B. R.] 


17 there be a demurrer to part, and an iſſue upon other Demurrer to 
1 part, and judgment be given for the plaintiff upon the po Te 
demurrer, he may enter a non prof. as to the iſſue, and | 


proceed to a writ of inquiry on the demurrer; but with- 
out a non prof. he cannot have a writ of inquiry, becauſe 
on the trial of the iſſue the fame jury will aſcertain the 


damages for that part which the demurrer was. Per 


Cur 5 ) 
(6) Vide acc. bir. 532. 


220 


7. Dockminique ver/qs Davenant, 
Feria. 3 Ann. B. R.) 


bo * cob in DER Cur. If a defendant demur in abatement, the 
Mod.133. Ms, . court will. notwithſtanding give a final judgment, 
Caſes 195, 193, becauſe there cannot be a demurrer in abatement ; for 
paw dear ot if the matter of abatement be extrinſic, the defendant 
Davepant. Ante Muſt plead it; if intrinfic, the Court will take notice of 
/ ͤ——— ß ( 


» wu 


| : 1 _— OS & ita * —— 
' FE * " S "4 * N . © » * *, 


od 


Deodand, 


— ; * * 


Caſe of the Lord ef the Manor of Hampftead. 


| Where ſeveral 


a 4 Cart met 2 waggan loaded upon the road, and the 
EE. A cart endeavouring to paſs by the waggon was driven 
all deodands., upon a high bank, and overturned, and threw the perſon 


that was in the cart juſt before the wheels of the waggon, 
and the waggon ran over the man and killed him. In the 
Med. Caſes 187. home Circuit this was referred to Pollexfen, C. J. and 
Gregory, and they gave their opinions, That the cart, wag- 
gon, loading, - and all the horſes are deodands, becauſe 
they all moved ad mortem : Pollexfen at firſt doubted con- 
cerning the forfeiture of the cart, hut looking into his 
common-place-book he grounded his opinion upon this 
Eaſe: One riding upon a horſe in a river, the horſe threw 
7 Sid. 282 him, and the ſtream carried him to a mill, and the wheel 
. r of the mill killed him; and it was adjudged, that the 
| horſe and the wheel were forfeited. If a man be thrown 
from his horſe by the violence of the water, then the 
horſe is not forfeited, 2 Cro. 483. Lord Chandesr's caſe; 
where the inqueſt found him killed per curſum aquæ. It 
is ſaid in the books, That if a tree ſhall fall upon the 
branch of another tree, and both fall to the ground, and 
the branch kills a man, the tree and branch are both 
forfeited (a). | | 


"ic 


| (a) Deodands do not meet with a jury has found too little, the Courts 
countenance in Weftminfter-ball; when will not interpoſe in favour of the 
. | | _ Crown, 


e +880 


Crown, &c. though they will, if it has and he dies; and the coroner's jury 

' found too much, in favour of the ſub- find the wheel only is the deodand, the 
ject. Thus, if A. fitting on his wag- Court will ID the inquiſition. 

gon falls, the horſes draw on the wag- Foſter, C. L. 266, 5 
gon, the fore wheel cruſhes his head, Nei, 


8 
8 mn... 


Departure. [22] 


1. Gargrave verſus Smith. 
(Hill. 2 W. & M. C. B. Rot. 1639.] 
RESPASS for breaking his houſe, and taking and To a juſtiſca- 
* carrying away his goods; the defendant age the 2 
taking and carrying away nomine diftriftionis for damage- reply an abule, 
feaſant; plaintiff replied quod poſt diſtrictionem pred. vis. and it is no de- 
eodem die, &Æc. he converted them to his own uſe. On 4 Up 6-14 
demurrer it was urged, that the replication was a depar- Ab. 879. 
ture, for it does not make good the plaintiff's declaration 
in treſpaſs, but ſhews is that the plaintiff's ſhould 
have brought trover and converſion : Sed non allocutur : 
he that abuſes a diſtreſs, is a treſpaſſer ab initio, and there- , Sid. 10. 
fore if in treſpaſs the defendant juſtifies nomine diftritionis, | 
the plaintiff may ſhew an abuſe, and it is no departure, 
but makes good his declaration; and ſo it does in this | 
caſe, for the converting is a treſpaſs or trover at election, 2 Cro. 147. 
and the matter diſcloſed in the replication makes good his Fs 
election; for it proves it a treſpaſs as well as a trover (a). 


(a) R. acc. 2 Wilſ. 313. 3 Wil. ſtatute has altered the law by which 
20. 1 T. R. 12. But in caſe of a ſubſequent irregularity made the diſ- 
diſtreſs for rent, ſince the ſtatute 11 treſs a treſpaſs ab initio. Vide Bull, 
Geo. 2. c. 19, perhaps ſuch a replica- N. P. 81. Nin | 
tion would be a departure; as that | 


2. Counteſs of Arran verſus Criſpe. 
; [Trin. 5 W. & M, B. NJ. | | 


condition, which was to perform covenants in an in- 254 15 Pleadeds 


denture of leaſe, wherein one covenant was to pay ſo excuſe is after. 
| i 7 4 jr | much wards ſet forth. 


I N debt upon a bond the defendant craved ojer of the Where perform= 


— 


inthe r<joinders much clear of all taxes, and then ſet forth the indenture 


Anc198. Cakes of leaſe, and pleaded performarice :' The plaintiff replied 
B. R. 54. S. C. non-payment of ſo much for half-a-year's rent: The de- 
Combe zi, fendant rejoined ſo much paid in money, and ſo much in 
Foſt. 615, taxes; upon the act of parliament for laying 4s. pen 
* pound on land, which being allowed amounted to the full. 
The plaintiff demurred. Holt, C. J. held the covenant did 

not extend to parliamentary taxes, for want of the word 
parliamentary; Cæteri contra, All taxes includes parlia- 

mentary: yet per Holt, judgment ought to be for the 

plaintiff, though the point of law were againſt him; be- 

cauſe the matter of this rejoinder being by way of excuſe 

_ ought to have been ſet 27 in the bar; but as it is 

here, it is 2 departure; for whereas he ſaid at firſt that he 

had performed the covenants, now he ſays he is not 

obliged to perform them. Judgment pro guer. 
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3. Primer verſus Philips, 


away 7,2 
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[Pall 6W.&M. B. R.! 


W from T RES PAS for taking his cattle 3» wlta via regia 

| ot T ſuch a place; WS Font juſtified The — 

ea, is no depar - for damage · feaſant; the plaintiff replied, That time out 

ture. of mind there had been gurdam via tam egugfrir guam pes 

J dtetrir pro omnibus inter ſuch a place, Oc. and that the 
defendamt (a) drove his cattle over the way, and that en paſſant 
the cattle eat, Oc. The defendant rejoined, That the 

cattle were cominorant in via prædict. and iſſue was joined 
hereupon, which was found for the plaintiff. Darnell 
moved for a repleader, the treſpaſs now tried being another. 
treſpaſs than was complained of, 34 H. 6. 19, 20. Holt, 
C. J. The treſpaſs is a tranſitory treſpaſs, and the mention 
of it in the declaration as done in alta via was nothing to 
the purpoſe : it was idle and out of time, and mere ſur- 

pluſage; and therefore the plaintiff in his replication, by 
following the defendant to another way, does not depart, 
becauſe it was not materially alleged in the declaration; 
and a departure muſt be from p byes that is mate- 
rial (5). And when the iſſue is taken upon the commo- 
rancy, it admits the plaintiff had a way, but that he con- 
tinued longer in it than he ſhould. Judgment pro quer. 


3] i | 14 fa) T his ſhould be plaintiff. 1 Sid. 228. Hard. 41. Lt. 1437. 
= i; (*) Vide acc. 1 Lev. 110, 143. Cro. Com. Dig. Plead. F. 11. zd edit. 5th 
3 Car. 334. Str. 21, 806. Port. 357. 8 


rern M rr. 


- Departure, 


4. Webly ver/us Palmer, 
[Mich. 7 Will. 3. B. R.] 


1* a | | t pleaded a releaſe, c. and it 
was held per Holt, C. ]. Fat in treſpaſs, if the defend- 
ant plead a releaſe before the time, he muſt alſo go on 
with an ab/que bac, that he is guilty ad aliquod tempus 
| foflea · But if he does not vary the time, there needs no 
traverſe; for ſuppoſe you allege the treſpaſs to be ſuch a 
day, ind the defendant juſtifies as to that day, the plain- 
tiff may. ſhew another day, and it is no departure; for 
the defendant has occaſioned this: And there is great dif- 


I trover the defendant 


| ference between a bond and a treſpaſs; if the declaration 


lays the bond to be dated on one day, the replication can- 
not ſay it was dated on another; but in treſpaſs the plain- 
tiff may depart according to occalion; ed adjournarur. Vide 


+. o 


frye One; 


F. Howard verſus Tenniſon. 
[Paſ. 8 Will. 3. B. R. Comb. 361. S. C.] 


AN action on the caſe for work done was brought by a 
1 tailor, and fix ſeveral promiſes laid, all upon the 16th 
of October; the defendant pleaded infra etatem to all ge- 
nerally ; the plaintiff replied as to two promiſes, præcludi 
non, &c, quia the defendant was at that time of full age, 
and as to the reſt, that they were pro neceſſario veſtitu ; 
hereupon the defendant demurred, alleging that this 
was repugnant; that the defendant could not at the ſame 
time be of full age and not of full age: but the Court 
held, That time was but a circumſtance in nowiſe mate- 
rial, nor part of the iſſue ; that a man is not tied to a pre- 
_ ciſe day in his declaration; and if the defendant force him 
to vary, it is no departure. Judgment pro quer (a). 


| (a) Vide Str. 21, 806. acc. 


In treſpaſs, if the 
defendant jufti- 
fies upon the 
day in narr. the 
plaintiff may al- 
lege another day 
in his repl. Lut, 
1437. Vide 
1Wilſ. 81. Com, 
Dig. Pleader, G. 
5th vol. 3d edit 
Pa, 446. 


[223] 


Declaration, of 


fix counts, ſtat- 


ing as many pro- 
miſes, and all on 
the ſame day; 
plea INFRA 
KTATEM ge- 


neralty; plaintiff 


may reply as to 
ſome of the pro- 
miſes or A0, 
and as to reſt, 
that they were 
for neceſſat ies, 
without being 2 
departure. 


VVNRoberts verſus Wetherall. _ 


«6: 0100 Heath Will „ . r 
5 Mod. 397. u the at of navigation 12 Car. 2. c. 18. certain goods 
. En, D are prohibited to be imported here under pain of for- 


brought fc 112 . , 
— feiting them, one part to the king, another to him or them 


Mod. Cafes 216. that will inform, ſeize, or ſue for the ſame; and it was 


bo. Lit 147.6," adjudged in this caſe, That the ſubje& may bring deti- 


Comb. 361. nue for fuch goods, as the lord may replevin for the goods 
Caſes B. R. 92. of his villein diſtrained; for the bringing the action veſts : 


a property in the plaintiff (a). 


(a] Wilkins and Deſpart, H. 33 And this caſe was relied upon to ſhew, 
Geo. 3. B. R. It being pleaded that the property was changed by 
to an action of treſpaſs for taking a ſeiſing or commencing ſuit : the Court 
ſhip, that it was ſeized by virtue of the intimated that they could not diſtin- 
navigation act; the plaintiff replied, guiſh the caſe from Roberts and 
that there was no judicial condemna- Futherall, and gave judgment for the 
tion; to which the defendant demurred. defendant. 5 T. R. 112. 2 


[224] U Devile, 


5 1. Loddington ver/us Kime. 
[Mich. 6 W. & M. C. B. Intr. Trin. Sv. & M, Rot. 1551, 
| 1 Ld Raym. 203. S. C.] 5 


2 Lev. 431. 8. JN replevin a ſpecial verdict was found, — That Sir 


S. Deviſe to A. | 
for life, a8 if he * Michael Armin being ſeiſed in fee, deviſed a rent-charge, 


have ifſue ma'e, and then deviſes the land to A. for life, without impeachment 


_ 3 ee waſte: and in caſe he have any iſſue male, then to ſuch 


bein, and if be ſue male and his heirs for ever ; and if he die without iſſue 


male, 


' . ſuffered a common recov 


male, then to B. and his heirs for ever. A. entered and 
„ and died without ifſue. © 
. Iſt Queſtion was, Whether A. was tenant in tail by this 
deviſe ? Powell held the expreſs eſtate for life not deſtroyed 
by the implication that aroſe on the latter words following, 
ſo that A. was only tenant for life, and the rather, becauſe 
theſe words, viz. impeachment of waſte, and for life, muſt in 
that caſe be rejected, quod Treby, C. J. conceſſit (a). 2dly, The 
Court held, That ifſue was to be taken here as nomen ſingulare, 
| becauſe the inheritance was annexed and limited to the 
word :/ſue ; ſo that the inheritance was in the iſſue, and 
not in A. the father (b). 3dly, That this limitation to the 
iſſue was not an executory deviſe, being after a freehold, 
but a contingent remainder (e), fo that a poſthumous ſon 
could never take (d). Athly, That the remainder limited 
to the iſſue of A. was a contingent remainder in fee, and 
that the remainder to B. was a fee alſo: But thoſe fees are 
not like one fee mounted on another, nor contrary to one 
another, but two concurrent contingencies, of whicheither is 
to ſtart according as it happens; ſo that theſe are remain- 
ders contemporary and not expectant one after another (e). 
5thly, The Court held that the remainder in fee to B. was 
not veſted, becauſe the precedent limitation to the iſſue of 
A. was a contingent fee; and they took this difference, 
viz. Where the meſne eſtates limited are for ,life or in 
tail, the laſt remainder may, if it be to a perſon in Yes 
veſt; but no remainder limited after a limitation in fee, 
can be veſted (7). G6thly, That the recovery ſuffered by 
A. had barred the eſtate limited to his iſſue, that being 
_ contingent, and likewiſe the remainder limited to B. and 
his heirs, becauſe that was contingent, not veſted, and now 
never could veſt ; and * that A. had gained a tortious fee, 
which would be good againſt B. and his heirs, and likewiſe 
againſt all perſous hut the right heirs of the deviſor (g). 


(4) R. act. 8 Mod. 253, 382. Str. 
798. Fitzg. 7. 10 Med. 181. Gilb. L. 
E. 20, 129. 3 Will: 242, 1 5 Vide 
I Vent. 232. Ray. 28. 1 Sid. 47. 
2 Lev. 224. 2 Mod. Ca, 261, 283. 
2 Athyns 570. 3 A 784. Cowp. 18. 4 T. 
() Jide Str. 804. Fitzg. 321. 4 Vide 
I Bro. Ch. Ca. 220. 1 Ig. Ca. 4. (e 

184. 4 T. R. 299. Dog v. Collis. 265. (251. 
Lord Kenyon ſaid, that this poſition is Fonereau, 3 


Puckey. 


284. Skin. 431. Com. 


R. 488. 


purchaſe. Vide 5 7. R. 
(c) Vide ac. 2 Saund. 
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die without iſſue 
male, tv B. and 
his heirs. A. has 
but an eftate for 
life, and both * 
remainders ar 
contingent. 

1 Co. 66. b. 

4 Mod. 282. 

3 Lev. 408, 434. 
2 Danv. 419. 

3 D. 183. p. 24. 
p © WT Eg. Ab. 
182. p. 23. 

Fee ſimple with 
a double aſpect. 
Poſt. 220. 

8 Go. 79. a2. 
Quere, Thecaſe 
of Doe, of the 
demiſe of Brown 
v. Holmes and 
Longmire in C. 
B. Mich. 12Gea. 
3. the like caſe 
with this, was 
determined, viz. 
That A. took an 
eftate for life, and 
that the com- 
mon recovery 
barred the re- 
mainder over to 
B. which was 


held to be a con- 


tingent remain · 
der; the firſt li. 
mitation being a 
contingent re- 
mainder in fee to 
the iſſue male of 
A.—Note tothe 
5th edition. Vi. 
2 Bl. 777. 


*[225] 
299. Denn v. 


388. 4 Mad. 
373: TM. 


632. Fearne 295. Doug. 265. (252.) 
| R. 764. ci 
Reeve v. Long, poſt 227. 
R. acc. 3 Wilſ. 237. Vide Doug. 
) 5 og. Notes to Doe and 


4 7. K. 39. 


to be collected from all the caſes there 
cited, taking them altogether [ iat. al. 
the preſent]; that in a will e is a 
word either of purchaſe or limitation 
as will beſt anſwer the intention of the 
deviſor; though in the caſe of a deed 


it is univerſally taken as a word of 


2 Bl. 777. Doug. 264, ( 25 


(F) Vie 3 Ath. 774. 4 7. R. Bz. 
Fearne's Cont. Rem. 161. Amb. 204. 
Fearne, 4th edit. 349. | 

(g) Ji. acc. 3 Will. 225, 237, 241. 
251.) 753s 

( 725.) 4 7. R. $2. 5 T. R. 299. 
Fearne 282. (520.) | | 


Nota: 


225 . Dieuite. 

2, 26. Nita : in che report of this caſe in 3 Len. 43 l. it is ſaid, | 
3 * that the Court were agreed to give judgment for the avow- 

| Ray. 30. 1. ant upon the point, that A. only took an eſtate for life, 

29,129. 1 Mod. when Porueil, J. ſtarted: the other point, whether the de- 

mi deer to K was only a contingent remainder, or an ex- 

ecutory deviſe: Upon which it was afterwards twice ar- 

gued g but that, before any judgment given, * N | 

agreed and divided the eſtate (a). 

Botit appears by a MS. of Judge Blexcowe, that aſter long eee * 

Wise was given that A. bad only an eſtate for life. Note to the fifth edition. 


(a) Thecaſe of Carter v. Barnardiſ- Houſe of Lords on an appeal concern- 
ton, 1 P. Wins. 1557 was a continuation ing the ſame deviſe in Carter v. Bar- 
of the ſame diſpute. The deciſion, as nardiſton, 2 Bro. P. C. 1. i. wy W04- 
W above, was confirmed by the 9 itzg. 21. 


Milford ks Smith. 
e 5 W. & M. B. R.] 


S ro N a ſpecial verdict in ejectment the cafe was, A. 
will, conſtrued being ſeiſed in fee, by indenture, Wc. in conſideration 
| ends fx; "je of marriage, covenanted to levy a fine to certain uſes, and 
granted. x Show, no fine was levied. A. reciting this deed by his will deviſes | 
359. 8. and confirms all eftates given and granted to his ſon in mar- 
88 5 Va riage according to the deed. And it was reſolved per Cur. 
3 P. 200. p. 7. that the will had reference to the deed, and pafſed ſuch 

bt lands and ſuch eſtates as were intended tobe conveyed by 
vide 1 And. the deed and fine : for the word grant in a will is not to 
188. ea. be taken ſtrictly but largely for any en. Vide Cra. 


— — 2 . El. 68. 2 Cro. 148. 


Fer. on 353. 
3. Lamb 1 5 Archer. 
Is W. & M. B. R.) 


Limitation of a I N eje&ment a ſpecial verdict was found, and the cafe 

1 1 1 as ſhortly put by the Court, was this; H. poſſeſſed o 

— and ir he à term for years deviſes his land to A. and to the heirs of 
die withouriſſue, his body; and if A. die without iſſue, living B., then to B. 
5 10 rang to Northey, who argued the caſe, ſaid, that the judges would 
Pan 2 333. allow a limitation in remainder not only to a perſon in eſſe, 
2 Roll. Rep- but to the firſt ſon of the perſon in of Vide 1 Sid. 451. 


120. VideD. 
NeTolle's caſe, * Cro. 230. 1 Ro. 612. And the Court held this was a 


in Select Caſes good limitation to B., the contingency arifing within the 
in Chancery. compaſs of a life; and they denied Child and Bayly's caſe, 

7 — oe Sa 2 Cro. 460. Mr. Gould, in arguing the caſe, ſaid, if one 
37. Eq. Ab. make a feoffment to the right heirs of B., that this was a 
192+ pl. 8. S.C. good ſpringing uſe : Sed tot. Cur. contra eum in hoc, becauſe 


3 w it is by Way of preſent limitation; ; aliter where 1 it is future, 
Skin. 340. Hole as tothe right heirs of B. aſter his death (a). 


« Caſes B. R. 
_ 7 (a) R. acc. 1 Eg. Ca. Hb. 193. 


\ 


— 


* # 
8 q 
* — . = ES 
Py 4 
% 
0 ” 8 9 > 2 1 
* 4.5.4 : N > 5 17 
q 7. 


4. Goodright vent Corniſh. _ 
Un. 3 W. & NI. B. R. 1 Ld. Raym. 3. S. C.] 


IN gfefiment a ſpecial verdict was found, vis. Knowling 4 Mod. 255. 
I had iflue two ſons, Fohn and Richard, and deviſed 11.23% 238: © 
lands to John for 50 years, if he ſhould fo long live, aud ar 50 years, if he 
for my inheritance after the ſaid term, T deviſe the fame to the ſo long live, re- 
heirs males of the body of John, and for 2 of ſuch i ſue, Jnder to the » 
then to Richard. The Court reſolved, 1 * That John had remainder to B., 
not an eſtate- tail by implication upon the words wirhb¹j,ꝗie dat remain... 
iſue, becauſe the deviſor had given him an eſtate for years he Poo 4 
y expreſs words, and the Court cannot make ſuch a con- implicationto be 
ſtruction againſt expreſs words, when thereby they would 7e<*ived againſt | 
alſo drown the eſtate for years, and make an eſtate of inhe- pdf 3 
ritance (4). 2dly, The Court held this deviſe to the heirs 359. pl. 491. 
males of the body of Jobs to be void in its creation (5); San. 32 
. For, for want of an eſfate of freehold to ſupport it, it was tation per derbe 
1 void as à remainder and they ſeemed not to think it an de preſ.nti will 


8 SAL wah , ; . 9 34 , 4 not make an 
executory deviſe, becauſe it was limited as a remainder, jones 3.9% 


and becauſe it is limited per verba de præſenti (e). If One but verba de fu- 
deviſe his eſtate to the heir of J. S., and F. S. is living, toro will. _ 
the deviſe ſhall not be conſtrued an executory deviſe, and 3 Low 2 ; 
ſuch a deviſe is therefore void ; but if it were to the heir n as 
of F. S., after the death of J. S., that is good, as an exe- 1 Mod. 159, 
cutory deviſe : So note the diverſity inter verba de præſenti _ 12 
& verba de futuro (d). 3dly, The Court held the limita- e 
tion to the heirs males of John was become void by event, 423, 525, 626. 
whatever it was in its creation, becauſe 25 is now dead 3M? — Hy 
without iſſue. Athly, The Court held, that if the remain- 3 D. 2375. p. 4 
der to the heirs males of John was void in point of limita- S. C. Comb. 


tion, then the next remainder limited to Richard took ef- ot 5 


fet eſently. Mod. 25 5. S. C. 5 3 inner 408. 
wy 4 | v 35 ICS 2 Dan. 519. pl. 13, 126 3 


wI 


(a) R. ace. 1 Will. 225. Bur. 2157. (c) Jide 2 Wins. 28. 1 Blac. 643. 
BI. 643. Vide 1 Bla. 606. () Yige ſome obſervations on this 
| ' (6) Fi. 4 Bur. 2162, Fearne, C. R. doctrine in Fearne's Cont, Rem. 426. 
| 4207. | Piaball on Deviles, 329. 


5. Bliſſet veſus Cranwell & al. 
[Paſ. 6 W. & M. C. B. S. C. cited in x Ld. Raym. 624. 


IN gjeAment upon trial at Kent aſſizes, F caſe was made Deuts to A. a 
for the 22 of the Court, viz. A. being ſeiſed of the 1 
lands in queſtion deviſed in theſe words, I give and deviſe longer liver.of 


10 


- 


them, equally to o my two ſons and their heirs, and the longer liver of ther; 
be diviged ve- equally to be divided between them and their heirs, after the 
their heirs, death of my wife, all that my meſſuage, o. The deviſor 
makes a tenancy dies, his wife dies, one of the ſons entered and made his 
nee will, and deviſed his part to the leflor of the plaintiff, and 
4 Mod- 209. died, and the defendant was the ſurviving deviſee of A. 


2 Vent. 56. and therefore it was agreed, that if the two ſons were 
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1 — 15 — i 8 then this deviſe was void guoad the ſurvivor; 
10 ollexfen 408, but if by the firſt will the two ſons were tenants in com- 


424. 3 Ler. mon, then this deviſe to the“ leſſor was good. And after 
4 ops 56... argument, the Chief Juſtice, Nevill and Rokeſby, were of 
1 Wilſon 341. opinion, that they were tenants in common, and that the 
*[ 227 ] deviſe was good, and the reaſon was upon the conſtruc- 
+ Chanc. Caf, tion of wills, that it ought to be 3 to the intent 
6% 6s. Of the deviſor; his intent appearing by the words to be 
not only to provide for his two ſons, but for their poſte- 
„ rity, that not only 2 = ſons, - but their heirs, 4 =o 
Ro. Ab. co. have an equal part ; for the words are, equally to be divided 
Soul *  betaveen kom and their heirs ; and though by the firſt words 
NR 39 25 it is given to them and the ſurvivor of them, yet the laſt 
n = words explain what he intended by the word ſurvivor, and 
695, 696. that the ſurvivor ſhould have an equal diviſion with the 
_ 113- heirs of him that ſhould die firſt ; and though the teſtator 
Pong , has not aptly expreſſed himſelf, yet, upon all the words 
z db. taken together, his meaning ſeems to be ſo. That the 
37 1 caſes in Sy. 211, and 2 Ro. go., differ from this caſe, as 
Godb. 362, &c. the C. J. ſaid, for there the inheritance is fixed and ſettled 
2 Sid. 78, 79. in the ſurvivor, which ſhews plainly his intent that they 
Jute . J ſhould be joint-tenants: But here the inheritance is ap- 
<< Ges 366. por ted to be equally divided betꝛuixt them and their heirs, and 
1 Vent. 216. ere the words equally to be divided, do immediately follow 
5 the word /urvivor, which ſhews he intended a diviſion in 
caſe of ſurvivorſhip ; but in the other caſe it is otherwiſe: 
The caſes upon which they grounded themſelves were, 
3 Cro. 443. 2 And. 17. Sty. 434. Powell, J. contra, That 
the expoſition of a will may be enlarged to ſo great an un- 
certainty, that it is fit to put a ſtop to it, and that it is 
the words of the will only that are to explain the teſtator's 
intent. That the word ſurvivor makes a joint-tenancy by 
expreſs words; but the words equally, or equally to be divi 
ed, were taken at firſt only to import a future diviſion to 
be made, but afterwards it was agreed, that theſe words 
alſo made a tenancy in common : but this was only an ex- 
| oſition collected. out of the words where there was no 
No conſtcuRtion joint-tenancy given by expreſs words. No conſtruction of 
Jo be received an intent ſhall be received againſt ſuch expreſs words, for 
ende, Cre, this would be to confound the text: And he relied upon 
75. Ben. 18,19. the caſe in 2 Ro. go. Sty. 211., and concluded for the de- 
| fendant, that the two ſons were joint-tenants ; but by the 
5 8 3 Opinion 
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'Devile, | 


75 2 227 
opinion of the three other juſtices it was adjudged that they | 


were tenants in common (a). Judgment pro quer. (6) 


(a) R. 1Ld. Raym. 721. 1 Al. 493. 


494 that the words equally to be di- 


vided between them, Prec. in Ch. 491. 
them, Cowp. 657. 


that equally amon 
that 22. 1 Fez. 165, that zo be 
equally divided among ft them, and the 
ſurvivor of them, and their heirs for 


ever, make a tenancy in common in 


a will. Vide 3 Bur, 1831. 2 Br. CB. 
233. 1 Ath. 3: 2 Wits, 280. 

(2) A deviſe to B. and C. and the 
ſurvivor of them, and their heirs, 
equally to be divided between them, 
creates a joint-tenancy for life, with 
ſeveral inheritances, Barker v. Giles, 


2 Wins. 280. 3 Bro. P. C. 297. 


6. Reeve verſus Long. 
[Paſch. 6 W. & M. B. R.] 


ER RO R of a judgment in C. B. in ejectment, where- 

in a ſpecial verdict was found, and the caſe was, John 
Long being ſeiſed in fee deviſed the lands to his nephew 
Henry Long for life, remainder to the firſt ſon in tail male, 
and fo: on to the ſecond, third, c. And for default of 
_ ſuch iſſue, remainder to his nephew Richard Long, leſſor 
of the plaintiff, for life, remainder to the firſt ſon in tail, 
and ſo on to the ſecond, third, &c. with divers remainders 
over. The deviſor died, Henry married, and died with- 


Carth. 309, S. C. 
3 Lev. 408. 

4 Mod. 282. a 
S.C. Skin. 430. 
Comb. 252. 
Caſes B. R. 53 
Holt 228, 286. 


[2281 


Plowd. 33. 4. 


out iſſue, leaving his wife enſeint with a ſon; Richard 


entered as in his remainder, and afterwards the poſthumous 
ſon (the defendant) was born, and his guardian entered 
upon the leſſor; whereupon he brought this ejeQment 


and judgment was given for the plaintiff in C. B. by the 


whole Court: And now that judgment was affirmed -by 
this Court; and reſolved, 1ſt, That the remainder to the 
firſt ſon of 4. is a contingent remainder, and muſt take 
effect during the particular eſtate of A., or eo inflante that 
it determines; that by conſequence this remainder to the 
ſon became void by the death of the tenant. for life before 
A. had a firſt ſon. 2dly, That this was ſuch a default of 
iſſue, or a dying without iſſue, that inſtantly the remain- 
der limited over to B. veſted in him, and he became ſeiſed 
in poſſeſſion; and this cannot be defeated nor the eſtate 
fetched back again, though A. has a ſon born afterwards. 

. But note ; This judgment was afterwards reverſed in the 
Houſe of Lords againſt the opinion of all the judges, who 
were much diſſatisfied with the reverſal, and blamed the 
Judge who tried the cauſe for ſuffering a ſpecial verdict to 
be found. Fide flat. 10 & 11 V. 3. c. 
whether that extends to a deviſe ? for the words are, 2vhere 
8 eflate is by any marriage or other ſettlement limited, 


16. But -quere, 3 


Contingent re- 
mainder muſt 
veſt during the 
particular eſtate, 
or eo inſtante 
that it deter- _ 
mines. Pollex. 
199. t Inſt. 
29 . Cro, El. | 
878, Noy 43. 
itt. 1 Lev. 11. 
2 Danv. 520. 
3 Lev. 341,434. 
1 Sid. 47. Ray. 
162. 2 Saund. 
80. Comb. 
375. 5 Mod 63, 
101, t Saund. 
136. 


(e) I do not find that there has been tute is applicable to wills; but in Ree 
any abſolute decifion whether this ſta- V. Quariley, 1 T. R. 634. the Court 


ſeems 


_— 


ſeems to take it. for granted that i it is. 
Mr. Butler, in a note to Co. Lit. pa. 


298. ſays, There is a tradition that, 
as the caſe of Reeve and Long aroſe 


a will, the Lords ix ad the 


upon 
law to be ſettled by their determina- 
tion in that caſe, and were unwilling 


to make any expre/s mention of limita- 


Dev iſe. 


authority or prop of their detafs 
unthority Beſide ing oblerves,) the 
words of the TY Zee be conſtrued; 
without much violence, to com rize 
ſettlements of eſtates made by will, as 
well as ſettlements of eſtates made by 
deed.” In Bull, V. P. pa. 105. it is 
alſo ſaid that there is no * * 


tions or deviſes made in willi, leſt it the . 
ſhould a to call in Lend the - 


7 "Sock verſus Alleine. 
Crna. 5 W. &M, B. R.] | 


172 ejeFment upon a ſpecial verdict the caſe was, that | 

—— S. being ſeiſed of lands in fee, 29 Car. 2, deviſed 

r . rents and profits of ſuch lands to Sarah Birch * 

de paid by the of William Birch, during her natural life, to be paid b 

— 21 _ executors into her own hands, without. the IG 

wes ph 3D. of her huſband; and after her deceaſe, he deviſed — | 
B., M. B., and R. B., &c. The queſ- 


200. p. 8. $:C. unto and amonegſt F. 
Comb. 375. ES tion was, Whether by this deviſe S. B. had the lands 


2 Fx a fo Bro. themſelves? And Mr. Northey argued ſhe had; for by the 
Par. Ca. 458. words; rents and profits, the land itſelf would paſs,. which 
2 14: F3Y-#73- the Court granted ; then the queſtion was, Whether theſe 

; laſt words, 70 be 'w- aid by his executors, &Cc., did not alter 


75. 2 T. R. 44. 
rſt words? And he argued, they did 


Mod. 6 8 
e — ＋ 


1 Vea. 133, 154. and reſtrain the 


Bate” 6 — not, for which he cited Tel. 73. Carpenter and Collins, 
Co. Lit. 4. b. 3 Cro. 674, 724. Pigott verſus Garniſh, 1 Cre. 368. 
Cro. Jac. 104. | Spirt verſus Bence, 2 Leon. 221. pl. 208., and 3 Leon. 78. 
. = 1 But per Holt, C. J. I am not ſatisfied with it: And he 
753. Pl. 1040. ſeemed ſtrongly to incline that the executors were truſtees 


3 Leon. 9. All. for the wife; but the defendant had judgment by the oye 
* nion of RA and Eyre ks Halt 8 


8. Scatterwood 3 Edge (a). 
CTrin. 9 Will. 3. C. B. Rot. 1424. ] 


17 eie ment a ſpecial verdict was found, uit. Robert 
e deviſed to truſtees for eleven years, and then to 

der une e the fil ſon of A. and the heirs males of his body, and ſo on 
void. Eq. Ab. to the ſecond, third, &c. ſons in tail male, ovided they 
— 43+ S. C. the ſaid ſons ſeal take on them my ſurname ; and in caſe they 
78. or their heirs refuſe to take my ſurname, or die without fue, 


| 2 I deviſe my land to the firſt ſor: of B. in tail male, provided 


(a) Ld. Chancellor Thurlow, 3 Bro. | ported, that it was not very eaſy to 
Cb. 398. ſaid, This caſe was ſo ill re- dicore what A were determined. 


he 


[229]. 


Deniſeothe 


bt tals thy ſurname ? and if be refuſe, or die without iu, 


then lo the right heirs of the deviſor. A. had no ſon at the 

time of the deviſe, and died without iſſue; and B. had a 
ſon who was living at the time of the deviſe, who took the 
ſurname of the deviſor, The whole Court agreed, it, 
That the deviſe to the firſt ſon of A. was not a contingent 
_ remainder, but by way of executory deviſe, becauſe the 
precedent eſtate is for years, which cannot ſupport a re- 
mainder; for a contingent remainder can never depend on 
a term of years, becauſe of the abeyance of the freehold (a); 
nor can it be limited after a fee, becauſe after ſuch a diſs 
poſal nothing remains in the owner to limit (5). Et per 
Powell, A deviſe to the firſt ſon of A. having none at that 
time, is void (e) becauſe it is by way of a preſent deviſe, and 
the deviſee is not in effe; but a deviſe to the firſt ſon of 4. 
when he ſhall have one, is good, for that is only a future 
deviſe, and no inconvenience, for the inheritance deſcends 


in the mean time. 2dly, They held that an executory 


eſtate, to riſe within the compaſs of a reaſonable time, is 
good; that 20, nay 30 years, has been thought a reaſon- 
able time. So is the compaſs of a life or lives ; for let the 
lives be never ſo many, there muſt be a ſurvivor, and ſo it 
is but the length of that life; [for Twiſden uſed to ſay, the 
cand'es were all lighted at once, ] but they were not for 
going one ſtep farther, becauſe theſe limitations make 
_ eſtates unalienable, every executory deviſe being a perpe- 
tuity as far as it goes, that is to ſay, an eſtate unalienable, 
though all mankind join in the conveyance. And as to 
| the principal caſe, Blencow, J. held the deviſe to the firſt 

ſon of A. to be future; for he ſuppoſed the teſtator knew 
A. had no ſon, and that the rather, becauſe he does not 
name him. Powell, J. There are three ſorts of executory 
eſtates, one where the deviſor parts with his whole fee- 
ſimple, but upon ſome contingency qualifies that diſpoſi- 
tion, and limits another fee upon that contingency, which 
is altogether new in law, as appears by 1 If. 18. A fee 
cannot be limited upon a fee (d). Vide 1 Ro. 825, 826. 
1 Cre. Pells and Brown. The ſecond ſort is, where he gives a 
future eſtate to ariſe upon a contingency, and does not 
part with the fee at preſent, but retains it; theſe are not 
againſt law; for by common law one might deviſe that his 
executor ſhould fell his land, and in ſuch caſe the vendee 
is in by the will, and the fee deſcends to the heir in the 
mean time: For this ſort vide 2 Leon. 11. 4 Leon. 64. Cre. 
£1. 833. Mo. 644. 2 Ro. 793. Raym. 82. A third ſort 


(a) Vide acc. 1 Alt. 422. | 

(6) Vide acc. Fearne's Contingent Ry» 
maindert, 2d edit pa, 206. 

(c) Vide Ca. Temp. Talib. 145 150. ; 


_ 
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Cro. Tat. 593. 
Co. Lit 18.4. 


Vide Goodright 
v. Corniſh, 
Ante 2206. 


* 


Within what 
time an execus 
tory eflate ought 
to ariſe, Carter 


53. 2 Kelynge 
204. 2 Wil- 


liams 28. F 


Three kinds of 
executory eſtates 
Ante 224. Poph. 
34, 35. 2 Cro. 
591; Roll. 
Rep 318. Cro. 
ac. 394. 
Roll. Abr. 
612. pl. 5. 
Tho. Raym. 8a. 


12.01 


3 Leon. 64, 70. 


r Wil. 225: 4 Bur.” 2157. 3 7. X. 
86. | 
Fo (a) Vide F. . R. 292. 


Vor. I. U 2 e 


* 

* * . 

* V7 . 
{5 
S 
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of executory deviſes is of terms, which are well ſettled in 
2 Roll, Rep Matth. Manning's caſe: It is dangerous to extend the 
eb. 127, boundary of theſe executory deviſes, which at preſent is a 
Moor 177. pl. life or lives. A deviſe to an infant in ventre ſa mere, by 
l th o the better opinions, though various, is not good. Vide 11 
Fagt in dente H. 6. 13. Bro. Deviſe 32. 1 Ro. 609, 610. Dyer 303z 
ſa mete, god, 304, 342. Mo. 127, 177," 634. 2 Bulft. 272. 1 No. 
* way eg Rep. 110. Litt. 255. But J am of opinion it is good (a); 
1 133. for he, taking notice that the deviſee is in ventre, muſt in- 
2 Mod. 9. Dyer tend a future deviſe; but a deviſe to A. s firſt fon does not 
wha 3 64 import notice in the deviſor that A. has no ſon: It may as 
. 2 + well be ſaid a deviſe to the heirs of J. S., a perſon living, 
x Roll. Rep. is good, becauſe the teſtator knew he was alive, and there- 
N fore meant a future deviſe (3). The queſtion here is, 
| Whether the precedent term for eleven years makes a dif- 
. ference ? I hold not, becauſe it is an original deviſe per 
verba de preſenti, and ſo differs from 1 Raym. 12. 2 Mod. 
202. But had it been to the firſt ſon to be begotten, it 
had been otherwiſe. Laſtly, He held that the deviſe to the 
firſt ſon of B., who was born and in eſ at the time, was 
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eit to che firſt good; and as to the objection, that the deviſe to the firſt \ 
** eier ſon of A. was a condition precedent, and ſo that failing, all 


If vor 4% B., A. fails, (Vide 1 Lift. 218.) he held, it was not a precedent 
n condition, but part of the limitation. Treby, C. J. If the 
ter rherefufit or deviſe to the firſt ſon of A. be good, then the deviſe to the 
A.“ ſon is nota firſt ſon of B. is not good; but if that to the firſt ſon of A. 
c——_— prece- be bad, then this to the firſt ſon of B. is good. Had the 
| — Moor 639. firſt ſqn of A. been before the Court, the judgment muſt 
pl $77. x Roll, have been againſt him, becauſe as a remainder it was void, 
* and as an executory deviſe it was void; for theſe are either 
2.075 preſent or ſuture: If preſent, the party muſt be in ef? & 
| | _capax at the time, or all is void; like a deviſe to the right 
Heirs of J. S. who is living; this is a preſent deviſe, and 
therefore not like the caſe of an infant in ventre /a mere - 
Where future, they muſt ariſe within the compaſs of a life; 
no longer timehas yet beenallowed: And he was not for pro- 
wp rr time in favour of theſe inconvenient eſtates (c). 
2dly, He held the deviſe to the firſt ſon of A. was not a 
precedent condition, but a precedent eſtate attended. with 


(a) At this day it is clearly agreed, veſt within twenty-one years after. the 
that a deviſe to an infant in wentre /a period of a life in being, is good; and 
mere is good, though he be born after this appears to be the largeſt period 

the teſtator's death, and he ſhall take yet allowed for the veſting of ſuch 
by way of executory deviſe. F. C. R. eſtates. F. C. R. 321. Perhaps the 
429. Freem. 244, 293. : | —— may be extended by the time 
I) Jide 4 Bur. 2162. tween the death of a parent and the 
de) The law appears to be now birth of a poſthumous child. #Fide | 
ſettled, that an executory deviſe which Harg. Co. Lit. C 
muſt, in the nature of the limitation, | 


theſe 


theſe limitations (a). 


Ca. Ab. 245. Prec. Ch. 316. Gil. 
Eg. 74. Andrews v. Fulbam, 2 Eg. 
Ca. 4b. 294. Gulliver v. Wicket, 
1 Wilſ. 105. Avelyn v. Ward, 1 Yes. 
420, Statham v. Bell, Coup. 40. Fo- 
nereau V. Fonereau, 3 Ath. 315. Brad- 
ford v. Foley and others, Doug. 63. Vid. 
Fearne 360. (163), (400.) The prin- 
ciple of theſe caſes is thus Rated by Ld. 
Chancellor Thurlow, in Doe v. Brabant, 


9. Eyres verſus Faulkland, 
— [Hill 9 Will. 3 C. B. 1 Ld, Raym. 325. 8. C.] 


Hefen of a term for ninety-nine 20 deviſed his . Deviſe of a ferm 

2 term to A. for life, and ſo on to B. 

| ſucceſſively for life; all ſeven being now dead, the queſtion 5, 

was, Who ſhould haye the reſidue of the term? E: 

Treby and Powell : Anciently, if one having a term de- 
9 it to A. for life, remainder to B., ſuch remainder was 


viſe 


udgment was given for the defend- 
ant, and afterwards 42 in B. Rb) 6-4 the daſs : 


(a) R. acc. Jones v. Weſtcomb, 1 Kg. 


bee 


Bro 393. Wherever the prior eſtate 
2 made — depend upon 6. Jeſeribed 
event, and the ſecond eſtate is to ariſe 
upon the determination of that ev ent, 
the firſt is not to be taken as a condi- 
tion precedent, but upon its failure the 
ſecond eſtate muſt take place.“ 

(5) As to the general doctrines in 
this caſe, wide Doe v. Fonerequ, and 


the Reporter's Notes, Doug. 594» 


(470-) | 
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g Of years to f | 
and five others - 5 ae 
or life, A 
all are dead, exe- 
cutor of deviſo 
ſhall have the te · 
ſidue. 2 Dan. 


void; 1ſt, Becauſe an eſtate for life is a greater eſtate; * 1 pl 8 
I „Abr. 


and, 2dly, Becauſe the term included the whole intereſt, 
fo that when he deviſed his term, nothing remained to li- 


611. L. 1. 


mit over. Afterwards the law altered; for a deviſe of tùe 3 
term to B., after the death of A., was held good; and by : Sid. 480. 
- the ſame reaſon to A. for life, remainder to B., for it was 2 Sid. 135, 1514 


but diſpoſing of the intereſt in the mean time; but a deviſe 


ern ouag 


to A. in tail, remainder over, is too remote; ſo if it be to 
A., and if he die without ifſue, remainder over, As to the 
principal caſe, they held that all the remainders were good; 
and that the firſt deviſee, and ſo every deviſee in his turn, 
had the whole term veſted in him; during which the next 
man in remainder, and fo every other after him, had not 
an actual remainder, but a poſlibility of remainder, and 
the executor of the deviſor a poſſibility of reverter; for 
there may be a poſſibility of reverter, even where no re- There may pea 
mainder can be limited, as in the caſe of a gift to A. and poſſibility of fe- 


his heirs while ſuch a tree ſtands : No remainder can be 


verter, where no 
remainder can be 


limited over, and yet clearly the donor has a poſlibility of mited. 2 Salk. 


reverter, though no actual reverſion; à fortiori, there ſhall 


567, 576, 590. 
Saund. 260. 


be a poſſibility of reverter, where a remainder may be li- f Lev. 94. Hol 
mited over; for the teſtator gave but a limited eſtate, and 163. Lit. 348. 
what he has not given away muſt remain in him; and the 5 


U 2 


words 


. * 
2 
ft . 5 


Detile. , 


words fer life can be no more rejected in the laſt limitation 
than i in the firſt (a). 


CL 2 Ca. Els Ld, Talk, * + P. 666. Fearne's Cont. Rem. 75. 


Select Caſes in 
Chancery, 129. 
S. C. Wherea 
condition is pre- 
cedent to the 
taking of an 
eſtate, Chancery 
cannot relieve in 
caſe of non- per- 
formance; 
otherwiſe in caſe 
of forfeĩiture. 
2 Vern. 333. 
Eq. Ab. 110. p. 
10. Caſes B. R. 
182. Holt 230. 
Vide 3 Wms. 
65. 4 Bro. P. C. 
1 Ack. 
Jr JS, 500. 
Com. 726 - 
3 Atk. 504. 
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+ Ld. Chancel- 
lor, with aſſiſt- 
- unce of two 
Judges, viz. Tre- 
by and Holt: No 
papers, letters, 
c. can be taken 
notice of to in- 
fluence the con- 
ſtruction of a 
will. Poſt 235. 
3 Ch. os 945 
98. 1Vez. —— 
Doug. 31. B 
N. P. 297. 


2 Ler. 70. 


10. Bertie verſus Falkland. 


(rx. g Will 3. In Cane. 2 Vernon 340. 8. c. Powell on 
 Deviſes, 247» 480. S. C. cited. ] 


C4 RY by will, dated the roth of September 1685, de- 
viſed to truſtees and their heirs, upon truſt to take the 
re for three years, and if within the three years there 
appened a marriage between the Lord Guilford and Mrs. 
W., who was then ten years of age, and his heir at law, 
then to Mrs. V. for life, remainder to her firſt ſon, &'c. 
And if the marriage did not happen, then the remainder to 
Lord Falkland in tail; they differed about the terms, ſo the 
Lord Guilford took another lady, and Mrs W. was married 
to C., who brought a bill to have the eſtate, as being a per- 
ſon equivalent) that is to ſay, equal in eſtate, family, and 
perſon (as they urged) to the Lord * Guilferd ; and the lady 
an infant, and in no fault, ſhe having done what ſhe 
could, and therefore ſhe ought not to forfeit for the fault 
of another, and they produced evidence from papers, let- 
ters, and ſayings of the teſtator, to prove his intent in this 
will was not that it ſhould be in Lord Guilford's power to 
make her forfeit. Et per Cur. + Theſe collateral papers, 
Sc. cannot be taken notice of to influence the conſtruction 
of this will, for that would be to let them in, and to make 
them part of the will itſelf ; and by the ſtatute of frauds 
and perjuries, every part of a will muſt be in writing: But 
before that ſtatute, where a will was in writing, no colla- 
teral proofs by papers or words could be admitted, becauſe 
a will was a complete and conſummate act of itſelf ; that 
therefore they muſt conſtrue it by itſelf. That Chancery 
could not relieve in this caſe, though the condition was 
anſwered to what the lady was capable of doing, for that 
4 condition was precedent; and though Chancery re- 
lieves non- performance, it is only upon a forfeiture, for 
which equity can have a valuation made, and give a com- 
penſation. Decreed for the Lord Fallland, but reverſed 
on peu to the Houſe of Lords. WP: 


- Deviſe. 


11. Badger verſus Lloyd. 


Trin. 9 Will. 3. B. R. Rotulo 373. 1 Ld. Raym: 523. 8. C. 


Comyns 62. S. C.] 


IN gement a ſpecial verdict was found, viz. John Lloyd 
4 the elder conveyed lands by leaſe and releaſe to the uſe 


of himſelf for ninety-nine years, if he lived ſo long, re- 69 
mainder to his ſon 2 for ninety-nine years, if he lived 
ſo long, remainder to Eliaabeth the ſon's wife for life, re- 


mainder to truſtees to ſupport contingent remainders, re- 
mainder to the firſt, ſecond, third, Qc. ſons of John the 


232 


Ante 224. 
Raym. 28, 
I Sid. 47» Far, 


ſon in tail-male, remainder to n the father in tail, re- 


mainder to him and his heirs. John the elder had iſſue 
the ſaid ohn, Thomas, Paul, and Peter, and after makes 


his will, whereby, reciting this ſettlement, he deviſes theſe - 


very lands, after hn the ſon's death without iſſue-male, 
to Thomas, and after the death of Thomas without iſſue- 
male, then to Paul, and if Paul die without iſſue- male, 
none of his other brothers being living, then to Peter and 
his heirs for ever. John: the elder died, and John the ſon 
ſuffered a common recovery; and the leſſor of the plain- 
tiff, who claimed by the deviſe and the recovery alſo, was 
the only ſon of Peter, and the defendant was a. purchaſer 
under a fine from Thomas. The title depended upon theſe 
three points; 1ſt, Whether the remainder deviſed to Pe- 


ter was contingent ? 2dly, Whether it was an immediate 


eſtate veſted, or executory ? 3dly, Whether the intails 
there deviſed were not vain and fruitleſs, ſuch as never 
could take effect, and therefore void? | 
The firſt queſtion aroſe from the words, and none of his 
Brothers living: And the Court held that theſe words did 
not alter the caſe, becauſe they ſay nothing but what was 
implied and underſtood before: The ſenſe had been the 
fame if they had been omitted, and then this had been 


1 Lev. 17. 
4 Mod. 282. 
3 Leu. 341. 


2331 
Expreſſio eorum 
quæ tacite inſunt 


nihil operatur. 


ke all other limitations of remainders; and it is plain, the 


limitation to Peter can never take effect till all are dead. 
To conſtrue it otherwiſe would be to deſtroy all the ex- 


preſs eſtates before deviſed. Vide 1 Cro. 185. 2 Cro. 


41s. (a) 


The ſecond queſtion aroſe from this objection, That 


Jobn the ſather having an eſtate- tail in remainder, with a 
reverſion in fee expectant, this deviſe of his cannot take 


effect till the old eſtate- tail be ſpent : So this deviſe, if ever 


it take effect, is to commence after à dying without iſſue, 
"hich is a void executory deviſe : The Court agreed, that 


(a) Vide Bur. 228. Fearne 167. 
Uy | if 


Deviſe to A B. 
a ſtranger, dying 
without iſſue, 
executory 
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Corp. 234. 3 Ah. 617. 2 £9. 
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otherwiſe, if B. if a man ſeiſed in fee does deviſe his lands to A. and his 
A eise, heirs, if J. S. a ſtranger die without iſſue, this is an exe- 
cutory deviſe; berauke there is no precedent particular 
eftate : Aliter if J. 8. had been tenant in tail of the lands, 
the reverſion to the deviſor, as in this caſe; for here is an 
immediate deviſe of a preſent reverſion, and the words, 
after, or from ant] after, are only to denote when they are 
to take effect in poſſeſſion. 10 Co. 107. 3 Cre. 323. 
A. havingre- To the third point, Holt, C. J. agreed, that the eſtates- 
mainder in tail tail deviſed to John, Thomas, and Paul, could never take 
be, dels 0 effect; becauſe the eſtate-tail, which was in the deviſor, 
one ſon in tail, muſt deſcend to them, and would always interpoſe and 
remainder to the keep back the 'eſtate-tail deviſed, which Lang no larger, 
good, becauſe it muſt ſpend #qnis-paſibus with the old intail, and therefore 
Alters the tenure. jt can never have effect; upon which reaſon he agreed, 
| that ſuch a deviſe of a remainder would be void, but he 
held it otherwiſe of a reverſion, which is alfo in this caſe 3 
becauſe there is a ſeigniory and a tenancy created; for 
tenant in tail muſt hold of him in reverſion, and he of the 
ſupreme lord; ſo that this deviſe has a real effect as to the 
tenure, which is altered hereby; wide 2 Co. 51.3 and ſo 
there is a ſound diverſity. 33% 


\ 


N. The judgment of che Court was, that it was a remainder veſted in Peter 1 
and this judgment was affirmed, upon error, both in the Exchequer Chamber 
and Houſe of Lords. Judge Blexcowe's MS. 1 vol. 139. 1 Ld. Raym. 527. 


(e) Vide Ca. Temp. Ld. Talb. 262. Fearne 327. 


12. Nottingham 'vex/#s Jennings. 
 *FTrin. 12 W. 3. B. R. 1 Ld. ern S.-C. Comyns 82. 


Deviſe by father I N ejefiment a caſe was made upon trial, which was, H, 
| 22 bis had three ſons, A. B. and C., and deviſed his lands to 


eirs for ever, g. hit ſecond ſon, after the death of his wife, to hold to him and 
CT whom bis Toe = 7200 far want Y ſuch 2 then to big aun 
to the right heirs right heirs, H. died, and B. entered and died without 
of the in. flue, living the eldeſt ſon. Et per Cur. The ſecond ſon 
Rep. 23. S. C. had only an eftate-tail, and the eldeſt ſhall take by deſcent, 
| and not by the will; and fo the deviſe over is void in point 

of limitation; for his intent was, that the land ſhould de- 


[ 234 ] ſcend from himſelf, and not from his ſon B. If the deviſe 


Co. Car. 57, 58. | k ; ] , 
Pot . Cro. over had been to a ſtranger, it had been void, and B. had 


8 . The taken a fee; -but here is only an eſtate-tail, and the word 
; & % -þpeirs can import nothing more than iſſue, for B. could not 


die without heirs, living heirs of the father (5). 


(3) Vide Jour. 70. Ca: Temp. Ab. 305. pl. 2. 1 Fez. 89. Ambler _ 
Talb. 1. 2 Wms. 370. Doug. 1 363. 3 Term Rep. 488, 491. 5 7. R. 
3 


- Doviſe, 


13. Cole verſus Rawlinſon. 
{Hill. 1 Ann. B. R. 2 Id. Raym. 831. 1702. * C. Holt 


741 


IN gjefment a ſpecial verdiQt was found, viz. That Bil- 


Ling ſiey being ſeiſed in fee of the Bell-tavern, made a 
ſettlement to the uſe of himſelf for life, remainder to his 
wife for life, remainder to his ſon in tail, remainder to his 
wife in fee; or to the like effect. The huſband died; and 
the wife being ſo ſeiſed of the ſaid Bell-tavern, and poſſeſſed 
of other leaſehold eſtates, made her will, and thereby de- 
viſed in this manner, Igive, ratify, and confirm all my eſtate, 
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. i. 


I give all! | 
eſtate, eight, 
title, and intereſſ 
in, &c. and 
alſo the houſe 
called, &c. cars 


ries a fee in the 


right, title, and intereſt, which I now have, and all the term 


and terms of years which Tnow have or may have in my power 
t diſpoſe of after my death, in whatever I hold by leaſe from 


Sir John Freeman, and al/o the houſe called the Bell-tavern, - 


to John Billingſley. This 70hn Bulling/ley was the ſon and 
heir of him that made the ſettlement, and alſo had the re 
mainder in tail in the Bell-tavern, but was not the heir of 


the wife: The queſtion was, What eſtate the ſaid John 


Billing ſley took in the Bell-tavern by this deviſe ? Powell, 
Powys, and Gould, Juſtices, held, that he took an eſtate 
in fee; 1ſt, Becauſe it is but one ſentence coupled by the 
words and alſo, and governed by one verb, whereby the 
| prepoſition in is carried unto the Bell. tavern, ſo that it is a 
deviſe of all her eſtate and intereſt in her leaſehold eſtate, 


and alſo in the Bell-tavern. Vide Dy. 19. 2 Saund. 165. 


And the words ought to have this conſtruction fince they 


are capable of it, becauſe this was certainly the intent of 


the teſtator, who could not deſign ſo vain and uſcleſs an 
eſtate to the deviſee, as an eſtate for life after an eſtate- 
tail; and for this purpoſe was urged the caſe in Moor 873. 
Hab. 3. Mo. 52. 1 Ro. 844. - 2dly, Becauſe the words of 
the will are rather a deſcription of the teſtator's eſtate than 


; Atk. 471. 


of his lands; and the prepoſition in ſiubintelligitur, and put 


it into Latin, and it is ac etiam domo vocat, &c. And ſup- 
poſe a tranſpoſition of the words, which is allowable to 
ſerve the intent of a will, and then the matter is plain, for 


then it is I give my term of years and all the efiate, right aud 


title I have in my term, and alſo in the Bell-tavern (a) ; and 
Powys ſaid, it was an honeſt conſtruction, and brought 
back the fee of the reverſion to the right heir of the huſ- 
band, who created the reverſion. Holt, C. J. contra, For 
the intent of a “* teſtator will not do, unleſs there be ſuſh- 
Sient words in the will to manifeſt that intent; neither is 


; (a) Vide 2 Zur. 880. 


4 | his 


*[235] 
Per Holt, the 
intent of teſtator 
to be collected 
from the wocds 
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of the vin, not 
extrinſie cir · 
cum ſtances. 
Ante 232, 


* 


Devile. 


| his intent to be collected from the croumitancis of his 


eſtate and other matters collateral and-foreign to the will, 
but from the words and tenor of the will itſelf: And if we 
once travel into the affairs of the teſtator and leave the will, 
we ſhall not know the mind of the teſtator by his words, 
but by his circumſtances ; ſo that if you go to a lawyer he 
ſhall not know how to expound it. Upon the will it is 
fo, but with the matter found in a ſpecial verdict it is 
otherwiſe+ and what if more accidental circumſtances bo 


_ diſcovered, and be made the matter of another verdict? 


5 Co: 23. 2 Sid. 


151. Perk 693. 


2 Bulſt. 120. 


Rule, What 


words give orly 
an eſtate for life, 


and what a fee 


without heirs. 
Vent. 2-9, 

7 Ro. Rep. 225, 
Co. Lit. 9, b. 


Men's rights will be very precarious upon ſuch conſtruc- 
tion. And as for the honeſty of the conſtruction, What 
if the woman paid a good portion, and was a purchaſer of 
this reverſion, is it not as honeſt then to conſtrue it in fas 
your of her heir, as to expound it in favour of the right 
heir of the huſband ? But we muſt not depart from the 
will to find the meaning of it in things out of it. It is 
then a certain rule, that to deviſe lands to H, without 
farther words, will paſs but an eſtate far life, unleſs there 
be other words to ſhew his intent, as for ever; or unleſs 


he deviſe for ſome ſpecial purpoſe which cannot be accom- 


pliſhed without a larger eſtate : And as this is a ſure rule, 
ſo it holds good as well where the deviſe is of a reverſion, 
as where it is of lands in pofſeſhon, unleſs he deviſe it as 
a reverſſon, or take notice of a particular eſtate; for then 
his intent may appear upon the face of the will iſelf : But 


if the words be general, and without regard to the nature 


of the thing, it is otherwiſe ; for it ſhall not be conſtrued 


from the nature of the thing; which is extrinſical, but 


Poſt 228. Mat- 
ter that cannot 

appear ill found, 
when found is 
n t to be regard- 
ej in the expo- 
fition of wills. | 


Hats 232+ 


| the prepoſition in may be negefſagily underſtood in Latin, 


ſrom the words of the will. Aſk a lawyer what paſſes, he 
ſays an eſtate for lite, for he knew not that it was a rever- 


fron; and rhough it be a fruitleſs eſtate and will ſignify 


nothing, yet that does not appear till it be found, and 
therefore when found it is not to be regarded. The caſe 
in Mo. and Hob. differs, for there the teſtator takes notice 


of a precedent term, and the words are, his lands of inhee 


ritance, ſo that the ſpecial intent of the teſtator is apparent 
from the words of the will, If I give Black-acre to A. and 
his heirs, and alſo White-acre, the ſee- ſimple of White- 


- acre ſhall paſs, as well as the fee of Black-acre';z begauſe 
it follows the limitation, and compriſes it by the words, 


and alſo ; but if I give all my right, title, and intereſt in 
my term, and alſo my houfe called the Bell, in the gram- 
matical conſtruction it is no more than, and alfo 1 give my 
bouſe called the Bell; for the ſubject matter of his. right, title, 


and intereſt is the term, and the prepoſition in terminates 


and reſts there. So is the caſe at bar; but ſay they, turn 


it into Latin, and then it is, I give jus, titulum, & flatum. 
in termino ac etiam domo vocat. the Bell-tavern. I anſwer, 


but 


Detile. 


but not in Engliſh, and the conjunction is not ſo far a co- 


pulative as to take in the prepoſition in, 3 it takes in 


the verb. My brother Powell would tranſpoſe the words, 


ſo it ſhall be all 7he right, title, and intereſt in the Beil. tavern, 
and alſo all th: term I have and hold of Sir John Freeman. 
But I do not know how we can tranſpoſe words that are 
good ſenſe. . If the will was nonſenſe, then we may tranſ- 
poſe to make it bear a meaning; but to diſplace the words 
of the will when they are intelligible, is to alter the will 


and the ſenſe of it. For theſe reaſons, and alſo becauſe be 


the heir-at-law was to be favoured, he concluded for the 
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Tx 


Vide Ver. 276, 
Doug. 759. 
Words in a wilt 
that are goo1 

ſenſe, are not to 


plaintiff, He cited 3 Cre. 330. Hob. 2. 1 Cro. Wilkinſon 


verſus Merrilan (a). 


(a) The judgment given in this 
eaſe, according to the opinion of the 
puiſne judges, was affirmed in. the 
Houſe of Lords. 1 Bro. Ca. Parl. 108. 
Vide 1 Vez. 232. Rep. T. Talb. 202, 
Bro. Ca. Ch. 472. 2 Ath. 450. Fide 
allo Powell on Deviſes, 520., where it 


evidence or averment be put upon a 


will which does not previouſly ſtand 
there; but that any light may be 
thrown upon what ſtands there by 
averments of all diſtin facts that and 
abell with, and have their exiſtence in- 
dependent of the effect or non- effect of 
the words of the will. Ji. 4 T. R. 601. 


is laid down that nothing can by parol 


14. Popham contra Banfield. 


Hill. 2 Ann. In Canc. 1 Wms. 54. 2 Vern. 450, 546. called 
Bamfield v. Popham.] 


EVISE to A. for life, remainder to the firſt ſon of 

A. in tail-male, and ſo on to the 1oth ſon in tail-male, 
and if the ſaid A. die without iſſue-male of his body, the 
remainder over. Alſo by a codicil annexed he recited, 
whereas he had given an eſtate-tail to 4. &c. And it was 
objeCted, that by the codicil the intent of the deviſor ap- 
peared, and that by the will A. had an eſtate- tail; for he 
might have poſthumous children, and more than ten ſons : 
Sed non allacatur: for where a particular eſtate is expreſsly 
_ deviſed, we will not, by any ſubſequent clauſe, collect a 


cContrary intent inconſiſtent with the firſt by implication : 


and therefore they conſtrued dying without ifſue-male, a 
dying without ſuch iſſue-male. And they ſaid there was a 
mighty difference between a deviſe to A., and if he die 
without iſſue, then to B., and a deviſe to A. for life, and 
if he die without iſſue, then to B. Adjudged, per Wright 
Lord Keeper, Holt C. J., and Trevor C. J. () 


(2) By the report of this caſe in 
Nn, and alſo by the caſe of Allanſon 
v. Clitherow, 1 Ven. 24., it appears 
that this report is incorrect, where it 


ſo far as the tenth; for 


Where a parti- 
cular eſtate is ex- 
preſsly deviſed, a 
contrary intent 
is not to ba im- 
plied by ſubſe- 
uent words, 
Ante 226, Mod. 
Caſes, &c. 260. 
D. 237. p. 6. 
* Eq · Ab. 
108. P- 2. 
1 Vern. 79, 167, 
344. 2 Vern. 
427, 546. Fitz. 


26, 27. 3 Lex. 
414. Sinn- b 


558, 559. 

1 Vent. 229, 
230. Moor 682. 
p- 939. Hob. 


30. 259. 


2 Browal. 271. 


ſtates the deviſe only to be to the ſons 


it was a de- 


viſe to all the ſons ſucceſſively ; and in 


Longley v. Balaauin, 1 Eg. 


which 


Ca A. 185. 
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which is ſtated more correctly 
Hardwicke, in the before-mentioned 
caſe of Allanſon v. Clitherow, where 


the deviſe was to. the father for life, 
remainder to the firſt, and ſoon to the 

tb ſon; and if the father died with- 
but iflue, then over; it was held the 


father took an eſtate - tail by implica- 


tion. Jide Robinſon'v. Robinſon, 1 Bur. 


44: (in which the caſes upon the ſub- 
jed are collected). Allan/or v. Clithe- 
row, above-mentioned. | Lethallier v. 
Tracy, 3 Ath. 784. Evans v. Aly. 


1 Counteſs of 


The worde, All 
my eſtate, in a 


Devilſe. 

Bur. 1570. Doe v. Aplyn, 4 T. R. 82, 
Hay v. Earl of Coventry, 3 7. R. 83. 
From all which caſes it ſeems that no 

eneral rule is laid down in the con- 
ſtruction of words of this kind; but 
that Courts, both of Jaw and equity, 
conſider the raifing eſtates by impli- 
cation as depending upon ſuch impli- 
cation being neceſſary to effectuate the 
general manifeſt intention of the teſ. 
tator. Vide x Bro, Ch. 519. 3 Bro. 
P. C. 58. - 


Bridgwater ver/us The Duke 


of Bolton, 


LHil. 2 Ann. B. R.] 


Special verdict was found upon a feigned iſſue, direct- 
ed out of Chancery, to try. whether the late Duke of 


Ae hie ant an Ballon did by his will deviſe certain fee-farm rents to John 


the thing and all 


the teſtator's in- Earl of Bridgwater in fee. The devife was in theſe words, 
_ 1 viz. I give certain lands to A., and I give to John Earl of 
175. B., my ſon-in-law, 50001. and all my mines; all which 1 


255. 3 D. 175. 


p- 12. 8. C. give to my ſaid ſon-in-law, his executors and aſſigus, together 


6 Mod. 106. 


with all my plate and jewels, and all other iny eſtate real and 


E . | 
Q Ab. 177 k. perſonal, not otherwiſe diſpoſed of by this my will, for to be 


p- 17. 3 Sal 
305. Holt 282. given by him to his children as he ſhall think convenient, T ſolely 
3 * Raym. truſting to * his honour and diſcretion, that he will give them 
„ I Such provifienas will be neceſſary. And another clauſe was, 


15 237 ] Whereas I have contracted for the ſale of my fee-farm rents, 
| my. 4vill is, that if my debts ſhall not be ſatisfied out of my other 

_ .e/tate, my executors (whereof the earl was one) ball and may 

| ſell fome part or all of them for payment of them, notwith/tand- 

Oro. Car. 447. ing the rents are not deviſed by this my laſt will, And the 


Styles 293. 

2 Rep. 46. 

1 Saund 160. 
2 Saund. 411. 


queſtion was, Whether his fee- farm rents ſhould. paſs to 
the Earl of B., and for what eſtate? Et per Holt, C. J., 
vho delivered the reſolution of the Court, The rents paſs 


3 3 3': by theſe words (a), all my real and perſonal gate, for the word 
"ite, so. fate is genus generaliſimum, and includes all things real 
and perſonal, and the fee of the rents paſſes at leaſt the 

whole eſtate of the deviſor; for all his gſtate is a deſcription 

Carter and Hor - of his fee. In pleading a fee- ſimple Li ſay no more than 


ner, 4 Mod. 89. Jeiſitus in daminico ſuo ut de feodes; an 


in formedon or other 


action, if a fee-ſimple be alleged, you ſay cujus ſlatum the 


-  demandant has now. 


In a. will the teſtator is not tied up 


to form; it is enough that he expreſſes and ſignifies his 


(a) K. acc. 2 Mod, Ca. 78. 


meaning 


Device. 


| rneaning by any words. Before the ſtatute H. 8. if one 
had deviſed his land by virtue of a cuſtom, the common | 
law accepted his intent without requiring particular words Moor 873. 


of limitation, as in caſes of conveyances at common law; Godb..207. 
and as it was ſo in deviſes before the {tatute, there is the 
ſame reaſon why it ſhould be ſo in deviſes ſince the ſtatute: 


Hob. 2. 1 Roll. 
Abr. 83 5 ; 


And he held, that deviſing all his eſtate, and all his eſtate 8 
in ſuch a houſe, was the ſame, and that all his eſtate in 5 


the thing paſſed in either caſe. 
2 Vent. 28 5. Allen 28. (a/ 


Ja) The word gare, in its natural 


import, will carry a fee-ſimple, unleſs 
there be other words to reſtrain or con- 
troul it, Holdfaf v. Martin, 1 7. R. 
411. Doe v. Woodhouſe, 4 T. R. 89 
Ridout v. Payne, 1 Viz. 10. 3 Air. 


436. Bailis v. Gale, 2 Lex 48. Tau- 


ver v. Wiſe, 3 Mus. 294. Temp. Taib. 
284. Barry v. Edgworth, 1 P. Ws. 
524+ Thbetjon v. Beckwith, Temp. T ais, 
157. Macaree v. Tall, Ambler 181. 


Stiles v. Walford, 2 Bl. Rep. 938. Doe 


v. Chapman, 1 Hen. Bl. 223. In ſeve- 
ral of the above caſes the word efate 
was coupled with circumſtances of lo- 
cal diſtinction, which, it is clearly ſet- 


tled, does not make any difference. 


The word «fates has the ſame opera- 
tion, Fletcher v. Smiton, 2 T. R. 656. 
In Goodwyn v. Goodwyn, I Lex. 226. 
the Court was doubtful with reſpec to 
a deviſe of eſtates in the occupation of 
particular tenants, In. Frogmurton v. 


Wright, 3 Mil, 414. 2 Bl. 889. Right , in the will. 


v. Sidebotham, Doug. 759. Dem v. 


Gaſtin, Cowp. 657. introductory words 


. tator, 


Heb. 177. Moor 480, 880. 


of an intention to deviſe all a perſon's 
eſtate, Sc. followed by a deviſe merely 
deſcriptive of particular property, were 
held only to carry an eſtate for life; 


but ſuch introductory expreſſions were 


allowed to be of conſiderable weight in 
favour of the clear intention of the teſ- 
In Chefter v. Painter, 2 Nut. 
335- a perſon deviſed one-third part of 
ali his eſtate whatever to his wife, and 
to his ſon and bis beirs two-thirds; and 
it was held that the wife only took an 
eſtate for life, the teſtator having uſed 
words of inheritance in the deviſe tothe 
ſon. In [3betfon v. Beckwith, Temp. 
Talb. 157. Ld. Talbot held that where 
the deviſe was of all the teſtator's 


eſtate to A. for life, and to T. D. after 


her death, he taking the teſtator's 
name, and if he refuſed, to M. B. and 
her heirs for ever, T. D. had a fee; 
but the teſtator's intention to paſs a fee 
appeared manifeſt from other clauſes 
Vide Cowp. 306, 352. 
Bro. Ch. 437. | 8 


16. Bunter verſus Coke. 
[Mich. 6 Ann. B. R.] 


| H Deviſed to his wife all ſuch ſums of money, lands, By &-viſe of all 


tenements, and eſtate whatſoever, 
time of his deceaſe he ſhould be poſſeſſed, After the mak- 


whereof at the the lands 1 hall 
have at- my de- 


ceaſe, jands pur- 


ing of the will, H. purchaſed lands of the cuſtom-gavel- chated after the 


kind; and the queſtion was, Whether theſe lands paſſed 
by the deviſe ? It was urged, that if a deceaſce deviſes, and 


deviſe paſs not. 
Holt 248. S. Co 
Fitzg. 226. 


after re- enters, the deviſe is good: Et hoc fuit conceſſum, 11 Mod. 130. 


becauſe by the entry he was ſeiſed as initio, ſo as he might 


Gilb. Dev. 122. 
Powell on De- 


bring treſpaſs; ſo if one have a remainder in fee expectant yites, 194. 
on an eſtate for life, and deviſe it, and tenant for life dies, 3 Co. 39. 


VoL. I. . 1 6 


the 


the eſtate in poſſeſſion paſſes; and this was granted, be- 
cauſe the deviſor was ſeiſed at the time of the will; and 


| his intent was to paſs all. Sed per Cur, —_ .. 
- ft, A deviſe of things perſonal is good, though the teſ- 
tator hath them not at the time of his will, becauſe th 
go to the executors, and the legacy paſſes not by the with, 
ut by the aſſent of the executors, to whom the will is only 
directory; fo that the legatee is in by the executors ; but 
the Court doubted ſomewhat of a chattel real, as a leaſe 
for years, vide Gould/b. gg., that it does not paſs (a). 
ut. 736.  2dly, A deviſe of lands is not good if the teſtator had 
Ses Yelvertonv. nothing in them at the time of the making his will; for a 
Yetverton. Oro. man cannot give that which he has not, and the ftatute 


| 2 on - x pl only empowers men having. lands to deviſe them, ſo that if 


2 


tends to convey- the deviſor has not the lands, he is out of the ſtatute; Co. 


2371 
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es at common Lit. 392+, and that which was void in its original can ne- 
| — uy ver become good. If an infant makes a will, it is void, 
way of uſe, _ though he come of full age before he die; but a republica- 
53 ex hy tion after full age paſſes the land; ſo of a ſeme covert; and | 
deute. in theſe caſes there was only a perfonal difability, viz. in- : 
fancy and coverture ; ſo here there is a real diſability by . 
wanting the thing; and the conſtant form of pleading is, 
that the teſtator was ſeiſed, and being ſo geile, made his 
x Sid. 162. will. Co. Ent. 364. Raſ. 274. And there is no differ- 
; OD 343. ence between a deviſe of lands, ſockage and gavel-kind, by 
3 ce. 3%  cnſtom: 34 H. 6. F. N. Br. 199. Upon which place 
note, that they muſt be ſua at the time of the deviſe. 
zdly, Had there been a republication, it was admitted 
: theſe lands would have paſled ; for a republication is as 
; $4. making a new will, and the intent is manifeſt (5). ; 
Carter 2. Show. Athly, It was admitted, that if one deviſe to two and 
97. their heirs, and one dies in vita teftatoris, the ſurvivor has 


all (c): And that if one has a manor and deviſes it; and 
after a tenancy eſcheat (d), that ſhall paſs by the deviſe as 


being part of the manor. 
Nete ; This judgment was affirmed in Dom. Proc. 1 Bro. P. C. 202. 


(a) It has been Intermined, in Stir- trary is expreſſed. Abney v. Miller, 437 


ling v. Lydiard, 3 Atk. 199. Carte v. 


Carte, Ambler 28. that a leaſehold 


eſtate for years, or the truſt thereof, 
paſs under a will made prior to the 


eftate being demiſed. The ſame opi- 


nion was held per Curiam in Marwood 
v. Turner, 1 P. Wins. 163. Abney v. 


Miller, 2 Atk. 609. and the point ſeems 


to be univerfally admitted; but in de- 

ciding upon the conſtruction of ſuch 

will, a deviſe of a leaſehold eſtate is 

held to be adeemed by ſurrendering 

and renewing the leaſe, unleſs the con- 
10 


1 F. Wms. 700. 


Sup. Ruaſton v. Anderſon, 2 Jex. 418. 
Hene v. Medcraft, 1 Bro, Ch. 261. 
Copyhold lands purchaſed after mak- 
ing the will do not paſs, Harris v. 
Catler, 1 T. R. 438. mw. © 

() Vide Doe v. Keit, 4 T. R. 604. 

(e) where a deviſe is to ſeveral, as 
tenants in common, and one dies in the 
life-time of the teſtator, the deviſe to 
him becomes lapſed, Bagwell v. Dry, 


(4) Vide Doug. 70g. 


— 


Dieblle. 
15. Aumble verſus Jones. 
mY [Hill. 7 Ann. C. B. 


* 


* 
„ 


PON A ſpecial verdict in ejeAment the caſe was, that 
Anthony Gull was ſeized in fee, and deviſed to his 


daughter for life; after that to A. the eldeſt fon of his 


daughter, and his heirs; and, for want of ſuch heirs, re- 
mainder to the right heirs of 7 8. And it was agreed, 
that J. S. being alive when the remainder after limited 
was to commence, that that remainder was therefore ut- 
terly void by this event, whatever it was in its creation. 
Secondly, That the common and legal conſtruction of 
words ſhall be taken, where it does not appear from a ne- 
ceſſary or plain implication that the intent of the deviſor 
was otherwiſe, and therefore that the limitation to A. and 
bis heirs was a fee-fimple and not an eſtate-tail; for he 
might mean for want of heirs genera], and there is nothing 
that plainly ſhews he meant otherwiſe, and that by conſe- 
quence the remainder to the right heirs of J. S. was void 
in its creation, Vide Cro. Car. 57. Cro. Fac. 416. 


; 18, Hopewell verjus Ackland. 
[Hill 8 Ann, C. B. Comyns 164. S. C.] 


1 N ejectment a ſpecial verdict was found, viz. Jahn Ack- 
land, being ſeiſed in fee of the lands in queſtion, de- 
viſed an annuity 10 H. in fee. Item, I deviſe my manor 0 
| Bucknall 7 A. and his heirs. Item, I deviſe all my lands, 
tenements, and hereditaments to the ſaid A. Item, I deviſe 
all my goods and chattels, money and debts, and whatever elſe 
I have.not before diſpoſed of, to the ſaid A., be paying my debts 
and legacies; and. makes him executor. And now the 
queſtion being, What eſtate 4. had in the lands, tene- 
ments, and hereditaments? it was urged that the item con- 
joined the ſentences, and carried on the teſtator's intent, 
and imported a meaning to give the like eſtate, as was be- 
fore expreſſed in the precedent ſentence, like Mcor 52. 
Alſo the word hereditament imports an inheritance. Vide 
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Ante 226. Re- 
mainder to the 
right heirs of 
J. 8. void, the 
particular eftate 
determining in 
the life of J. S. 
Legal fenſe of 
the words to be 
taken, if the 
contrary not 
pleinly implied. 
Cro. Car. 185, 
136, Vide * 
1 Wins. 663. 
2 T. R. 720. 
Hodgſon and 


Ambroſe, Doug. 
341. | | 


Ante 234. 


_ [239] 


* 


Whatever elſe I 
have not before 
diſpoſed of will 
carry a fee in a 
will. 2 Vent. 
Caſes, &c. 223. 
3 D. 201. p. 7. 
S. C. 1 Wilſon 
233.3 Comyns 
337» 0s 9. 
Mod. Ca. 108. 


2 Lev. 169. The ſtatute 12 Car. 2. gave the crown the 


lands, tenements, and hereditaments of the regicides; and 


it was held that the inheritance in tail of one of them paſſ- 


ed by thoſe words. Et per Trevor, C. J. Item is an uſual 
word in a will to introduce new diſtinct matter: therefore 


a clauſe thus introduced is not influenced by, nor to infſu- 


ence a precedent or ſubſequent ſentence, unleſs it be of it- 


ſelf imperfect and inſenſible without reference; therefore 


not 


Expoſi: ĩon of the 
word Item in a 
will, 8 
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| Yelv. 210. not here, where both clauſes are perfect and ſenſible; and 
7 Ro. Ab. 344. the word hereditament cannot be taken to denote the mea- 


M. 1 Sid. 105. f | ; eie | 
1 Vent. 299. ” ſure or quantity of eſtate; becauſe it has a proper mean- 


2 Jo. 57. ing, and extends to annuities, advowſons in groſs, c., 


e 30> ELL ave niet compriſed by the words /ands and tenements : 


Lev. 169. | 
Follex: 385. - And the reaſon of the caſe in 2 Lev. 196. was not from 


any ſuch import of the word bereditament, but becauſe a 
forfeiture of their lands was reafonably conſtrued the for- 

feiture of the lands, and their eſtate therein forfeitable for 

fuch crime : But by the concluding clauſe, whatever ele 

£5 I wh he had not before diſpoſed of, he held an eſtate in fee pa 

2 Vent. 285. ed (a), relying upon Alleyn 28., Wheeler's caſe, and 2 Vent. 
VMWillou's caſe; for it could not have any effect on the per- 
ſonal eſtate, becauſe that was given away as fully as poſ- 
ble by the words precedent, therefore it muſt extend to 
remainders, c.; and this he held to be inforced by the 
latter clauſe, paying, &c., and the annuity in fe. 


(a) Vie 1 Ld. Raym. 187. Dee v. Cowp. 215. Hogan v. Fanta, Cowpe 
Richards, 3 T. R. 356. Grayſin v. At- 299. IRE 
kinſon, 1 Will. 333. Roe v. Blacketi, 
19. Thomlinſon ver/us Dighton. 
_  [Paf. 10 Ann. B. R. Comyns 193. 8. C.] 


Deviſe to A. for E RROR ona judgment in C. B. in ejectment, where- 
re in a ſpecial verdict was found to this effect: H. ſeiſed 


e ee fee, deviſes to his wife for her life, and then to be at her 


to any of her 

children, gives diſpoſal to any of her children who ſhall be then living. H. 

| _—_ — ns dies leaving a * ſon and a daughter, and his wife, who then 
diſpoſe of the enters and marries a ſecond huſband, and the ſecond huſ- 
fee. Cart. 232. band and ſhe, by leaſe and releaſe, convey the lands to A. 


Caſes LE. 31. and his heirs, to the uſe of the wife for life, without im- 


8. E. Will. . i 
Rep. — re v of waſte, remainder to her daughter and the 
he 


\ : . 
ö b — * - : 
* 
' 4 ; ; * . 
: A . - 1 7 - 6 * 1 : N 8 ; - 
y ” _— 


| che natire: of an emiolument to the eſtate, like a leaſe for 2 Leon, 68. 


life, with a power to make a leaſe for twenty-one years z Lach 9,39. 


for that affects the eſtate for life. and is concurrent with begun, pe 


it, and has its being and continuance, at leaſt for ſome appendant to the 
; out of it; but this power ariſes after the eſtate, and 2 — 
9 effect upon another intereſt; ſo that the eſtate for 16, 160. 3 Leon. 
life is perfect without it, and no ways altered nor affected 71. Br. Device 
by the execution of it. Er adjournatur. And afterwards 33. \ _ 
at another day, Parker, C. J. delivered the opinion of the 219, &c. 2 Jon. 
Court, that this was only an eſtate for life, and that the 107, 113, 137. 
_ diſpoſing power was a diſtin gift; becauſe the eſtate 
given is expreſs and certain, and the power comes in by 
way of addition: And that this differs from the other 
| 4 which are general and indefinite, viz. A deviſe to 
2 S., and that he ſhall ſell; or a deviſe to J. S. to ſell, 
Dc. In theſe caſes, becauſe the party is empowered to 
convey a fee, he is conſtrued to have one, he having no 
exprels eſtate divided from the power; but here the power . 
is a ſeparate gift diſtinguiſhed from the eſtate, and the 1 Roll. Abr. 
eſtate given is a certain and expreſs eſtate. Vide 10 H. 8. % 
9. 1 on Lev. 71. 1 Jones 137, Lat. 9155 
34. 2 Lev. 104. 1 Mod. 19. 


Diſcent, [247] 


1. The Leſſee of Carter verſus Taſh. 
(Hitt. 6 W. M. 4: Nifi prius, coram Holt, C. J. 


IN ejectment theſe points were held for law by Holt, Holt 254. S. C. 
4 C. J. it, If leſſee for years be made tenant to the 

' precipe by leaſe of a freehold to ſuffer a common recovery, F. 7% - 
that by this the term is not merged, but preſerved and re- 

vived by the ſaving of former rights in the ſtatute 27 H. 8. 

of uſes. ; | W 
Adly, If a termor levy a fine come reo, c., this ſhall not Diſcent que toll 
bar him in the reverſion, for he may avoid it by plea of ent! mußt be 


partes finis mhil habuerunt (a). 3dly, A diſcent which tolls N 


| (a) Hard. 401. If the conuſor of a not put the landlord out of poſſeſſion, 
fine is only tenant for years, it does Yen v. Clarke, 3 Will. 541, 556. 
| | | entry 
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Coverture to 
avoid ſuch diſ- 
cent muſt be 
continual. 


% 


entry ought to be an, immediate diſcent ; and there» 
fore if a feme diſſeiſoreſs take huſband, and hath iſſue and 
dies, and after the huſband dies, the diſcent to the iſſue 
does not take away entry, becauſe the interpoſition of 
tenant by the curteſy does impede it. ꝗthly, Coverture 


to avoid a diſcent ought to be continual from the time of 
the diſſeiſin to the diſcent: for if a feme be ſole at the 
time of the diſſeiſin or of the diſcent, or any time inter- 
mediate, her entry is not preſerved, becauſe ſhe had an 
opportunity to enter and prevent the diſcent. As if a 
feme covert is a diſſciſee, and after her huſband dies ſhe 
takes a ſecond huſband, and then the diſcent happens, this 
diſcent ſhall take away the entry of the feme; and upon 
this laſt point the plaintiff was nonſuited (a). 1 If. 338, 
246, 353. a So gn | | N 


(a) This point is eſtabliſhed in the ſtatute of limitations, if a diſability be 


caſe of Stowell- v. Ld, Zouch, Plowd. 
55. and confirmed in Doe ex. dem. 


wrome v. Jones, 4 7. R. zoo. where 


it is agreed per Curiam, that on every 


once removed, the time muſt continue 
to run, notwithſtanding any ſubſequent 
diſability, either voluntary or invo- 


Th... 


Where the fame 
eſtate is deviſed. 
to H. which he 
would have 

taken by diſcent, 


he is in by diſ- 
cent, notwith- 


ſtanding the poſ- 
fibility of a 
charge. Hob. 
30. Vaugh. 271. 
2 Sid. 80. Mod. 
Caſes 23. 

1 Lutw. 193. ; 
S. C. N L. 244. 
Clift. 27. Lev. 
Ent. 125. Lex 
Man. 149 · 


12421 


3 Lev 127. 
Poſt 423. 2 Lev. 
60, 79. Plowd. 


545. Owen 


| 2. Clerk verſus Smith, 
(Hill. 16 & 11 Will. 3. C. B. Rot. 1257. Comyns 72. 8. C.] g 


| N ejement on a ſpecial verdict the caſe was, J. S. de- 
1 viſed lands to his daughter's ſon [who was alſo his 
heir] and to his heirs, upon condition that he ſhould pay 
2001. to ſuch a perſon out of the ſaid lands, as the wife 
of the deviſor would appoint by her deed. r hageeIs 
entered, and the wife made no appointment; then the 
grandſon died ſeiſed, leaving an heir a parte materna, under 

whom the. plaintiff claimed, and an heir a parte paterna, 
under whom the defendant- claimed. The queſtion was, 
Whether the grandſon was in by diſcent, or in by * pur- 
chafe under the will: And it was oy aj that he was 
in by diſcent, and not by purchaſe, for. the deviſe gives 
him the ſame eſtate the law would have given him, under 
a poſſibility of being charged, which never happened (5); 
by conſequence, as the grandfon took it as heir a parte 


materna, he ſhall tranſmit it in the ſame manner to his 


heirs' a parte materna : And Treby C. J. and Powell J. 


denied Gilpin's caſe, Cro. Car. 161. Vide 2 Mod. 286. 


(2) Whenever a deviſe gives to the ng the eftate with debts and legacies | 
ill 


heir the ſame eſtate in quality as be 


not break the deſcent. Harg. Co. 


would have by deſcent, he ſhall take Lit. 12. 6. n. 2. Allen v. Heber, 1 Bl, 
by the latter, which is the title moſt Rep. 22. Hurft v. Earl of Winchel/ca, 


favoured by law, and merely charg- Bur. 879. 


/ 


| Vol. I, 


g Ly p | 2 


=. 242 


Oy. t24- 3 Less. 64, 70. Cro El. 843, 919. Me. 644. 145, 148: Mo. 
2 271. Dy. 371. Hard. 204; 1 Roll Hr cas, F r On 


. 


El. 313, 840. 1 Co. 105. Mod. Caſes 23. 


Hill. 1 Ann. B. R. Comyns 123. S. C. 2 Ld, Raym. 829.1 1 | 


27 Had two daughters, one of them had iſſue #ſon and 5 having two 
4 died, H. deviſed the land to the ſon and his heirs for ra ring 


, ever. And the queſtion was, Whether the ſon ſhould dies, and H. de- 


take all by the deviſe, or the one moiety by diſcent, and one gs 199k —_ 


_ moiety by deviſe ? For then, as to that moiety he takes by „hole b deviſe. 
diſcent, his aunt will be coparcener with him. Mr. Co- : Co. 925 n 
per argued, that where two titles concur, the elder ſhall &. Moor 136, 


be preferred; and that as to one moiety, which the grand- 5 = 


ſon has by the deviſe, he has the ſame eſtate in it, and no Poſt 42 3. S. C. 
other by the deviſe, than he would have without it; and Pier. Ch. 2232. 


1 Leon. 112. 


therefore ſince the deviſe works no alteration in point of Gouldſ. 141. 
eſtate as to that, the grandſon ſhall take it in potiori jure, Cro. El. 431. 


which is by diſcent: as if the father having ſome lands 3 L. 127. 


dorough- engliſn, and ſome frank-fee, ſhould deviſe all his 


lands to his eldeſt ſon and his heirs. . But it was reſolved 
by the Court, that the eldeſt ſon ſhould take all by the de- 
viſe, and. could not take a moiety by the diſcent as heir, 
and a moiety by the deviſe; for there can be no ſuch diſ—- 


' cent as the diſcent of a'moiety to one r fe as heir; 
one cannot plead a diſcent uni filie & co 


eredi, but it is a There cannot be 


diſcent to all: And the Court agreed the rule, viz. Where a diſcent of a 
moiety to one 


a a deviſe to an heir gives the ſame eſtate which would de- n 
cee | ain n parcener as 
ſcend, the deviſe is unneceſſary, & nihi/ operatur ; it has heir. Co. Lit. 


no effect, and therefore it is void: But here is not a de- 163. b. N 
viſe to an heir; both coparceners make the heir, and the 377 C. Lit. 


one is not an heir without the other; and ſuppoſing the 26, 6. 


deviſe void as to one moiety, the other moiety muſt de- 


ſcend to both: But the grandſon muſt take by the deviſe 


in this cafe, becauſe nothing can deſcend to him ut uni 
coheredi. After wards a point was ſtirred in this caſe up- 
on the ſtatute of limitations, for which ſee title Limita- 


tions. | 

* | ; 4. Clements verſus Scudamore. gh [ 243] 
[Hill. 2 Ana. B. R. 2 Ld. Raym. 1024. S. C. 1 Wms. 63. CT 
1 5 . Ke. 5 N 1 pk HE 


IN eiectment a ſpecial verdiẽt was found, viz. A. had 6 Mod. Caſes - 


© five ſons, and the youngeſt ſon died in the life of the 73% "Slag 


father, leaving iſſue a daughter, after which the father engliſh lands de- 
_— purchaſed _ 


i 

| 
| 
* 

| 
4 
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ſcend to. the re- 
renin 7 


younggſt ſon. 


2 Lev. 128 


\4 Leon. 242. 
1 Mod. 102. 


2 Sid, 61. Cro. 
Car. 41m. Cro. 


Jac, 198. 


4 ag 


2 Danv. 184. 


pl. 2. Difference 
between general 


cuſtoms, where- 
of the law takes 
notice, and ſpe-. 


cial. Co. Lit, 


110, 175. b. 
Dyer 196. Mar. 
45 


purchaſed co yhold lands of the nature of borough-engliſh, : 


which by cuſtom were deſcendible to the youngeſt ſon and 


and his heirs; A. died before admittance, and it was agreed 
his youngeſt ſon ſhould inherit if A. had been admitted; 


but in this caſe A. being not admitted, it was adjudged: the 


eldeſt ſon ſhould inherit; and that is by reaſon of the 
ſtrictneſs of the cuſtom, which required a ſeiſin and a dy- 
ing ſeiſed; but, by the report I have of that caſe, the Court 
ſaid it had been otherwiſe, if this land had been found to 
be of the cuſtom of borough- engliſh or gavel-kind; for the 
law takes notice of theſe cuſtoms, but not of ſuch ſpecial- 
cuſtoms which muſt be pleaded by him that would take 


_ advantage of them, and muſt be taken by the Court to be 


Where cuſtom 


makes an heir, 


the law implies 
all incidents in 
courſe of diſ- 
cents. r Mod. 
96. 3 Keb. 165. 
2 Roll. Abr. 
780. Noy 115. 
1 Roll. Abr. 


623. pl. 1, 2, 3, 


50. 6 Mod. 
120. 1 Lev. 172. 
1 Sid. 198. 1 Jo. 
360. 2 Lev. 87. 
2 Danv. 542. 


as they are ſet forth by the pleading, and no otherwiſe. 
In the caſe at bar, the cuſtom is expreſsly found to be diſ- 
cendible to the youngeſt ſon and his Sour though the- 
words bis heirs are needleſs, for the law would imply all 
neceſſary incidents and conſequences in the courſe- of diſ- 
cents. If the father be diſſeiſed and die, the right of en- 
try ſhall : deſeend to the youngeſt ſon; if the youngeſt ſon 
die, the ſame right of entry ſhall deſcend to his daughter; 
and the youngeſt ſon, being heir by cuſtom, ſhall have his 
age as if he were heir-at. common law. And the Court 
denied the caſe * of 1 Leon. 109, 208., and inclined againſt 
the opinion of Croke, in 1 Cro.,410., Reeues delle Mole 
and ſaid, if a leaſe be made to H. and his heirs, for three 


pl. 4.549. Pl. 4, lives, of lands of the nature of borough-engliſh, this de- 


5. 3 Keb. 475 


486, 498 
14440 
0 1 
4 . 


is a. new created eſtate, for the cuſtom is inherent in the 
land ʒ and ſo it-is of a rent, for it iſſues out of: the land 3-- 
Se CCC And 


ſcendible frechold ſhall go to the youngeſt ſony though ĩt 


_— 


Diltontinuante of Sttate, 
and the ihtroducing the fame rules of difeent in all caſes 


relating to the fame lands, tends to quietneſs and cer- 
— — . 2 go 1422 — 2 WER 
Diſtontinuance of Eſtate. 
Hunt verſus Burn. 
(Hill. 1 Ann. B. R.] 118 
levies a ſine to B. 


A Tenant in tail levies a fine to the uſe of J. S. for the 
life of J. 8. e eee and after that levies a 
fine to the uſe of himſelf and his heirs with warranty, and 
after that bargains and ſells to another and his heirs. © ZE? 
per Holt C. J., and Powell, it was held, 


8 1ſt, That the firſt fine made a diſcontinuance, but it 
Was only a diſcontinuance for the life of J. S., becauſe the 
wrongful eſtate that cauſes the diſcontinuance was only an 
e .ſtate for his life, and the diſcontinuance could remain no 
longer than that eſtate. 5 ; Yo 
Adly, The ſecond fine could not enlarge the diſconti- 
nuance, becauſe the eſtate raiſed" by the fine returned back 
to the conuſor, and conſequently the warranty which was. 
annexed to it was extinguilhed ; 
thing to make a diſcontinuance for the ſake of that war- 
ranty which was deſtroyed in its creation. 


- 24y, Suppoſe the ſecond fine had been fevied to R. 9. 


x ſtranger, yet during the life of the firſt conuſee rhis ſe- 
 cotid fine makes no diſcontinuarice, becauſe the eſtate was 

turned to a right by the firſt fine, and the ſecond fine 
cduld not turn it more to a right; ſo as it is not a preſent 
or an immediate diſcontinuance; but if the firſt conuſee 
Ge in the life of tenant in tail, then it becomes a diſcon- 


tinuance; for the new reverſion which tenant in tail gain- 


ed, and to which the warranty Was annexed, is executed 
in poffeſflon in R. S., and there was no right of entry or 
actiom in any body when the Eſtate was executed; for the 
_ feffanit in tail could not enter, and the iſſue had no right; 
and they compared it to Lit. ſect. 620, 622. | 

And Powell, J. faid, It was thought anciently that no 
advantage could” 


X 2 


* 


be taken of a warranty but by — 


for B.'s life, 
with warranty, 
and after levies a 
fine to the uſe of 
A. and his heirs, 
with warranty. 
Holt 255. . = 
Ante 57. Poſt 
322, 422. 
iſcontinuance 
remains no long - 
er than the 
wrongful eſtate 
that cauſes it« 
Co. Lit. 336. 


; and it would be a vain 


Co, Lit. 33% 
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1 Jon. 210. 
Cro. Car. 152. : 
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2%// ß  -  -Difſeilin, Seiun. 


If the iſſue could enter they thought the warranty was 

loſt, and therefore created diſcontinuances in ſafeguard of 

the warranty: But it is otherwiſe now. Vide 10 Co. 97. 6. 

There may be And he held there might be a diſcontinuance, which 
. turns the eſtate to a right, and yet does not take away the 
eſtate to a right, right of entry, and that a warranty might bar where the 
and not take reyerfion was only diſplaced and turned to a right, though 
any ente: the right of entry was not taken away, As if tenant in 

. tail makes a leaſe for the life of leſſee, and after grants 
Lut. 770, 782. his reverſion to J. S. and his heirs with warranty, this 

| 2 oy. warranty is annexed to an eſtate in fee, and yet here is no 
1 Inſt. 333 immediate diſcontinuance, ſo as to toll the 12 of entry; 

21 H. 8. 22, 23. neyertheleſs, if this warranty deſcend upon the iſſue, and 

| there is aſſets, this will be a bar, which ſhews a warranty 

may bar without a diſcontinuance, 8_ | | 


N. The judgment in this caſe was affirmed in Dom. Proc. 1 Bro. P. C. 53. 


1. Smartle verſus Williams, 
. W. AM BAI... 


Mortgagee cove- O* > trial at bar the caſe upon evidence was: A man 
nants that mort= made a mortgage for years to A., who without the 
1 mortgagor's joining aſſigned it to B., who aſſigned to C., 
4 ment, under whom the plaintiff in ejectment claimed; and it 
aud afſizns. Af- was objected by Levinz, that though he admitted the firſt 
ps * mortgagee might well aſſign without making any entry or 
only tenant at joining the mortgagor, who is but tenant at will to the 
ſufterance, but mortgagee, and his poſſeſſion as ſuch is but the poſſeſſion 
| 8 of his * mortgagee ; yet the aſſignment of the firſt mort- 
not turn the gagee determined the leaſe at will, and the mortgagor 
ay” 27 apt ops "ot N became tenant at ſufferance, and his continuance 
pott 280. 3. C. in poſſeſſion diveſted the term, and turned it to a right, ſo 
Holt 478. Comb; that it could not be aſſignable without B. 's entry on the 
247. mortgagor's joining; that it was at leaſt a diveſting of the 
* 246] term at the election of the aſſignee according to Blunder 
and Daw's caſe, x Cro. 305. And BB. the aſſignee _—_ 

5 3 5 N n od ma e 


Dilſeilin, Seilin. 


made his election, and brought an ejectment againſt the 
mortgagor, which admitted his being out of poſſeſſion 
and they ſhewed the record itſelf, wherein the aſſignee 
was leſſor of the plaintiff. Sd per Holt, C. J. Upon ex- 
ecuting the deed of mortgage, the mortgagor, by the co» 
venant to enjoy till default of payment, is tenant at will (a), 
and the aſſignments of the mortgagees could only make 
the mortgagor tenant at ſufferance, but his continuing in 
poſſeſſion could never make a diſſeiſin, nor diveſting of 
the term: Otherwiſe, if the mortgagor had died and his N 
heir had entered; for the heir was never tenant at will, Co, Lit. 56, 57. 
but his firſt entry was tortious; or if the mortgagee had * 
entered upon the mortgagor, and the mortgagor had re- 
entered; for the mortgagee's entry had been a determina- 
tion of the will, and the re-entry of the mortgagor had 
been merely tortious. And as to the bringing an eject- 
ment, it was ſaid, that could not admit an actual diveſt- 4 
ing, ſo as to turn the term to a right, for that was not 3 q 
brought to recover the mortgage-term, but the actual poſ- 
LFiſſion ouly; for the recovery of which the aſſignee of the 
firſt mortgage had no other way but this, or to make a 
| forcible entry, which the law forbids; nor does the aſſig- 
nee appear a party to the record, but only a leſſor of the 
plaintiff; ſo that this record can be no evidence or eſtop- 
pel againſt him, and the Court will take notice that an 
ejectment is only a fictitious proceeding for recovering the 
poſſeſſion which cannot well otherwiſe be obtained; and 
the entry laid in the declaration or confeſſed by the defend- 
ant, is not an entry that is real; for it ſhall neither avoid 


The Court talces 
notice that an 
ejectment is only 
a fictitious pro _ 
ceeding. 


a ſine, nor be ſufficient evidence to ſupport treſpaſs for 


the mean profits (5). 
(a) The doctrine of mortgagor be- 


ing tenant at will to the mortgagee, is 


diſcuſſed much at length by Lord 


Mansfield, and 4fhhurft, J. in Moſs v. 
Gallimore, Doug. 279. ( 265.) and by 
Buller, J. in Birch v. Wright, 1 T. R. 
378. ; and it is ſhewn that the ex- 


preſſion is only applicable by way of 


compariſon. That although ſome of 
the qualities of a tenancy at will ſub- 
ſift between mortgagor and mortgagee 
ethers do not. And that when a queſ 
tion 'ariſes between 2 mortgagor and 


mortgagee, it will be quite ſufficient 


to call them ſo without having re- 
cCourſe to any other deſcription of men, 
or to what they are moſt like. It 
Is now eſtabliſhed that a mortgagor 


. 


has an actual eſtate in equity, which 
may be deviſed, granted, and entailed; 
that the entails of it may be barred 
by fine and recovery, but that he only 
holds the poſſeſſion of the land, and 
receives the rents of it, by the will or 
ee of the mortgagee, who may 
y ejectment, without giving notice, 
recover againſt him or his tenant. In 
this reſpeC the eſtate of a mortgagee 
is inferior to that of a tevant at will. 
In equity the mortgagee is conſidered 


as holding the lands only as a pledge 


or ſecurity for payment of his mo- 


ney.” Butler's Co. Lit. 205, a. u. 1. 


(b) Vid Taylor v. Horde, 1 Bur. 60, 
114. Doe v. Horde, Cowp. 689. Bul, 
2.1 to Co. Lit, 330.6 . 
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be P F R Holt 8 J. A bare entry on mbhen an an | 


expulſion, makes ſuch a ſeſin only that the law, will 


entry, Co. Lit. 


181. 4. 1 And. adjudge him in poſſeſſion that has the right, and ſo are the 
. 1 Leon. words antrovit & fuit inde ſcißt. prout tex poftulat, to be un- 


1055 8 derſtqod in ſpecial verdicts; but it will not _ a dis. 


Cewp. 689. aun 0 aþgtement without * e. 


e I Joy EPS: Th ak 4 = bd * 4 — 
3 8 * Fr * „ Fay PE - 8. * : * 


kran. 7 WII. ry RR. . 53. S. C.] 


s. e. 4 Med. ROVER for fix hogs ; ſpecial verdict was found, 


8e Caſes 
Ne viz. That the lands demiſed lying in two counties, 


336. Diſtreſs in vis, Part in the hundred of A. in Wilts, and part in the 
two hundreds, hundred of B. in Southampton, the leflor for rent-arrear 
my . diſtrained in both hundreds, and the diſtreſs being not re. 
NS Dh a plevied in five days, notice was given to the owner of the 
upon fale a 50 and then he ſent for the conſtable of A., who, i in 
& the preſence of the conſtable of B., ſold them in the hun- 
zn wall. .. - dared of B. Et ger Cur. 1k, Perſona} notice is ſufficient, 
45E- 3-9: for notice is the thing. required. 2dly, Notice to the 
; owner is ſufficient againſt him in trover ; but if the tenant 
had: brought a replevin, that would not have ſeryed as to 
him, but he muſt have had notice alſo. 
2dly, Though the act requires the oath ſhould be ad- 
miniſtered by the conſtable of the hundred where the 
goods are, and here the conſtable of 4. adminiſtered the 
oath in the hundred of B., where he had no authority; 
vet this was held. good, becauſe the defendant could not 
ſever the diſtreſs, it being entire as the cauſe was, and the 


4 | hundreds contiguous, ſo that the driving was lawful, and 
5 — the-firſs taking (v). ler Ove A dif. 
() Vide acc, n 60. 2 Wil 354» 3 Wilf. 295. 1 


8 * * 
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tels in Mfiddlofe ought not to be driven into =. 


county, as Hulmſbire. 


2. Cotſworth verſus Bettiſon. 
[Mich. 8 Will. 3. C. B. 1 Ld Raym. 104. S. C. ] 


JN a parco frafto it is no objection, that the plaintiff ſhews 
no title to diſtrain; therefore the defendant cannot 
juſtify breaking the pound and taking them out, though 
the diſtreſs was witi:out eauſe, becauſe they are now in 
actual cuſtody of law; yet pzte, before impounding he 
might have reſcued. Pa Tn eee 
Abr. 673. Med. Caſes 215. F. N. B. 100. 3 Bl. Com. 12. 

z And. 31. ; 5 | 2 ; ; , | 5 


3. Vaſper ver/us Eddows. 


{Paf, 12 Will. 3. B. R. Rot. 316. 1 Ld. Raym. 719. S. C.] 

T RES PAS 8 for breaking the plaintiſf's cloſe, &c., 
and treading down his grais with hogs, Or. The de- 
fendant as to all but one hog pleaded non cul., and as to 
that pleaded, that the plaintiff diſtrained it damage-feaſant 
for the ſame treſpaſs, and impounded it in the common 
pound; the plaintiff replied, that the hog eſcaped without 
his aſſent ; that he neither then nor yet is ſatisfied for the 
damage. Upon demurrer it was ſaid for the plaintiff, that 
the hog was only as à pledge, and that he could not tie it 
in the pound, and, where a diſtreſs dies, the diſtrainer 
may diltrain again. 3 Cro. 162. 2 Leon. 174. pl. 211. 
13 H. 4. 17. 2 Lift. 107. Gre. Car. 148., and that where 
one pleads levy by diſtreſs, Sc. he muſt conclude, & Ji 
nil deber, or quod adbuc detinet. 28 H. 6.6. 35 H. 6. 10. 
Raft. 175. Co. Em. 496. Of this opinion was Gould, ]. 
contra Holt C. J., Turton, and Powys, who held that there 

was a time when the plaintiff could not have any action 
for this treſpaſs, viz. while the hog was in the pound, and 
it was the plaintiff's fault to put him in a pound which 
could not hold him; alſo it is the diſtrainer's pound. 
F. N. B. too. He might have put him in any other place, 
even into a pound covert; and he does not fay it eſcaped 
abſque defeftu ſuv, but abſque afſenſu ſuv. If a diſtreſs dies in 
the pound, the action revives, for the diſtreſs failed by 
the act of God; otherwiſe where it eſcapes, eſpecially 
unleſs it be made to appear that the plaintiff was in no de- 


diſtant 


247 


Where diſtreſs is 
made without 
cauſe, the owner 
may reſcue be. 
fore impound- 
ing, but not af- 
terward$s. 9 Co. 


- >: $7. b 7 Roll. 
Gibb. on Diſirelſ's, 57. 
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Where diftreſs ; 
eſcapes diſtrainet 
cannot bring 
treſpaſs, unleſs it 
be ſhewn to be 
wholly without 
his default; 
otherwiſe if it 
had died. Caſes 
B. R. 658. 8. C. 
Holt 256, 


Yelv. 96. 

1 Roll. Abr. 
879. pl. 2. 
Noy 119. Cro, 
Jac. 147. 


fault, which is not done in this caſe; for his own default 


to another action, nor ſubject the 


ugnht not to entitle him * 
FRED 1 Fu defendant 


nnn . 
r 
enn MS 


| Diſtreſs, 


Vi. Parker 129. defendant to a double puniſhment for the FOR caufe, 


Carth, 357. 
5 Mod. 359- 


Anchor and fails 
of a ſhipdiftrain- 


able for port du- 
ties. Caſes B.R. 


216. 8. C. Holt 


674. 3 L. 37. 


"Special verdict 
found upon a 
fingle point. 


action. 


that, by the 


( Mo, 261, pl. 420. 


viz. the loſs of his Pig, and the damages and * of. this 


. 


NY Vinkeſtone _ Ebden. 
Laich. 10 Will. 3 B. R. 11d. Raym. 554 8. C. 5 


* ROVER for his 84 and falls; upon not 5 
pleaded, a ſpecial verdict was found, viz. That the 
mayor and burgeſſes of Neqwca/tle, by cuſtom time out of 
mind, had uſed and ought to repair the port there, and 
had in conſideration thereof a toll of 5 4. (a) per chaldron 
of all coals exported, to be paid by the exporter ; and for 
e cuſtom, bad uſed to diſtrain any thing 
diſtrainable; and that the defendant, being maſter of a 


veſſel loaded with coals intended to be carried out of the 


ſaid port, refuſed, and for this they diſtrained the ſaid an- 
chor and fails, being part of the tackle belonging to the 
faid ſnip; and if this was diſtrainable they. found for the 
* defendant, otherwiſe for the plaintiff: And Mr. Nerthey 


urged, that the concluſion of the ſpecial verdict being upon 


a ſpecial point, the Court could doubt of nothing but what 
was thereby referred to them. Vide 5 Co. 97. 1 Cre. 21. 
However, the Court heard and over- 
ruled all the other objections, and held, iſt, That it was 
not neceſſary the town ſhould ſhew that che actually did 
keep the port in repair, for their keeping the port in re- 


pair is not the conſideration, but their being bound by cuſ- 


11 Hf. 8. 25. 

2 Inſt. 133 
Dyer 312. 1 Jon. 
197. 3 Bulſt. 
$70. Cro. El. 
350. 


* 0 In Lord Raymand's Report, 


tom to do it. 2dly, That though the maſter is not ſtrictly 


the exporter, yet as to port-duties the maſter is always 
looked upon as ſuch, and is the perſon anſwerable ; for to 
put them to ſeek the merchant to anſwer duties is imprac- 


ticable, and it is but reaſonable the maſter ſhould pay a 


duty for the benefit of the port, and that the town ſhould 
have the duty who are to maintain the port. | 

. As to the diſtreſs, it was argued, that the inflrumcnts of 
trade are not diſtrainable, viz." A millſtone is not; averia 
caruee are not; a horſe in a ſmith's ſhop cannot be diſtrain- 


ed; that the goods wy wi to the toll only can be taken, 


and this was part 1 the ſhip, and going from market. Vide 
3 Cro. 227. pl. 14. Dy. 199. 1 Leon. 231, 105. 3 Cre. 550, 
569. Ney 68. 1 Aft. 47. 1 Sid. 348. Dy. 312, _ 
On the other fide it was ſaid, Averia caruce are not pri- 
vileged where there is no other diſtreſs (5). Yide /tat, 


$1 . I. 122, 133, 565. 8o it is of inſtruments 


(3) R. acc. Gorton v. Falkener, 47 . 
565. 2 Cro. Il. * | f 
oO 


| Dilirels, 


of trade, as af there be two a or winks | ofioſa, 
Mo. 214. Dy. 302. Godb. 67. Ow. 139. A boat is dife 
N ergo a "ſhip, and erga a fail of a ſhip. Dy. 117. 


Pl. 


ed on board the ſhip, with which the maſter is charge- 
able; therefore the ſhip, and every thing there of the 
maſter's, is chargeable as well as the goods. And the * 
en had judgment, | | 


5. | Giſour verfur Hurſt, 
[Hill 8 Ann. C. B.] 


1 N. trover upon a a ſpecial verdiq the caſe was, The Ns 
in the declaration were the plaintiff's, and by him de- 
Hvered in London to one Richardſon, to carry down to Bir- 


Sd, per Holt, C. J. The duty arid Goin the goods 3 


Str. 1228. 


H. undertzking 

to carry goods of 
all perſons indif · 
ferently for hire, 


mingham. This Richardſon was not a common carrier, but is a common 
for ſome ſmall time laſt paſt brought cheeſe to Londen, and carer: and 5 
in his return took ſuch goods as he could get to carry back 6 


in his waggon into the country for a reaſonable price. 
When he returned home, he put his waggon with the 


cheeſe into the barn, where it continued two nights and a 
day, and then the landlord came and diſtrained the cheeſe 
for rent due for the houſe, which was not an inn, but a 

private houſe; and it was agreed per Cur., that goods de- 
| hvered to any perſon exerciſing a public trade or employ- 
ment to be carried, wrought or managed in the way of his 
trade or employ, are for that time under a legal protec- 
tion, and privileged from diſtreſs for rent; but this being 
a private undertaking required a farther conſideration z and 
it was reſolved, that any man undertaking for hire to carry 
the goods of all perſons indifferently, as in this caſe, is, 
as to this priyilege, a common carrier; for the law has 
given the privilege in reſpect of the trader, and not in re- 
ſpeCt of the carrier; and the caſe in Cre, El. 596. is 
ſtronger. Two tradeſmen brought their wool to a neigh- 


[250] 


Ca. I a 
3 Bulftr. 270. 
Ante pl. 4. 


Ny 2 


bour's beam, which he kept for his private uſe, and it 


was held that could not be diſtrained (a). 
(a) Vide Prancit V. Wyatt, 3 Bur, In FA former 


1498. 1 Bl. 483. in which it was de- trine upon the rr 1s very np 4 


termined, that a carria e ſtanding at _ 
ada ls not mn m chop 


Pomina Regina verſus Speed. Mich. 1 Ann. 
B. R. * Tak Information. 
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1. Pett verſus Pett. 


Trin. 12 Will. 3. B. R. 1 Ld. Raym. 574. S. C. Comyns 87. 
8 Say : S. C. 1 Wms. T4 $0] EO $ 4 
Brother 's grand- M R. Lechmere moved for a mandamus to the ordinary to 

— ORR make diſtribution on the 22 & 23 Car. 2. cap. 10. 
cher childten. And the queſtion was, Whether the brother's grandſon 
3 Sen 18. ſhould have a ſhare with the daughter of the fiſter of the 
5 — inteſtate? The words of the act are, provided no repreſenta- 
1 Win Rep. 32, tion be admitted among jt collaterals after brothers and ſiflers 
894. Rey. 496. children: And it was urged, that this act was a remedial 
Fa; cn] law to prevent the miſchief of adminiſtrators ſweeping 
316, 323, 328. away the whole perſonal eſtate of the inteſtate, and there- 
1 Mod 209. fore to be taken largely; /ed non allocatur per Cur. For 
pi pum 175; brothers children are the children of the inteſtate's bro. 
2 Vent. 3179. ther; for the inteſtate is the ſubjeCt of the act; it is bis 
$ Ked- eg je Eſtate, his wife, his children, and by the ſame reaſon his 
| _ y 2 brother's children; for he is equally the correlative to all. 
| Moll. 316, 369. Vide 1 Fentr. Tracy's caſe, in which Holt, C. J. ſaid a con- 

ee den was a at awarded i. 


[257 1 . os 1 8 ; 2. Blackborough verſus Davis. 


[Paſ. 13 Will. z. B. R. 1 Ld. Raym. E84. S. C. Comyns 96. 
S ee 8. C. 1 —.. E. 


Aunt not en A Pminittration being granted to the grandmother, 
ee Preggl the aunt moved for a mandamus to have it granted 
grandmother, to her, which was denied, (quod vide title Admini- 
the latter being ffrator, pl. 6.) and now ſhe moved for a mandamus to 
Auge b. f. e. have a diſtribution, being in equal degree; and Dr. Lane 
Outes B. R. 615, urged ſhe was not entitled to it, being not ſo near as the 
Holt 43. Pre. grandmother; for the grandmother ſtands in the place of 
. 2 the mother, and is in the ſecond degree to the inteſtate: 
Ex. and Ad. E., The aunts are the daughters of the grandmother, and the 
pl. 5. 8 daughters cannot be in equal degree with their mother. 
eel Abd. 191. Before the ſtat. 1 Fac. 2. C. 1 Foy if one died without wife 
or child, his mother had all, and his fiſters and brothers 
nothing. The father ſurviving has all at this day; _ 
| g | 5 the 


- 
- 


So Diſtribution, NS. 251 
the reaſon of making that act was, becauſe the mother | | 
might —_— and carry all away to another huſband. Et Old law of dif- 

BEIT 


per Holt, Chief Juſtice, at another day, No mandamus — 
ought to be in this caſe. By the common law, before and 

at the Conqueſt, the children, both male and female, in- 

herited alike, and the eſtate, whether real or perſonal, de- 

ſcended to all equally. Seld, Eadm. 134. Lamb. Sax, 

Laws 36. fo. 167. In the reign of H. 1. females began to Half blood have 

be excluded as to the real eſtate, and the males inherited <qual ſhare wich 
equally the ſocage-land. (any, J. 7. c. 3. At that time 5 

the land deſcended to the father, it the ſon died without 2 vent. 317. 

jſſue, Lamb. 202, 203. L. L. H. 1. 6. Jo. And yet 15999: 1. 


whereas the aunt is only a branch (a9. 


(a) The computation of 0 grees of conſanguinity, wide 2 BI 
muſt he ppon the rules of the civil, and Com. 202. Harg. Co. Lit. 23. 6. 
not of the canon law. Prec. Ch. 594. 1 Bl. Law Trad, 14, 173» G 
2 Bl. Com. 504. Concerning the de- | 


r 
* * 
* 


3: Archbiſhop of Canterbury verſus Willis. 
| [Hill. 6 Anu. B. R ] | 


P FR Cur. Any perſon that is entitled to diſtribution Adminiftrator's 
within the ſtat. 22 Car. 2. c. 10., is by conſequence A 2 
entitled to ſue the adminiſtrator in the eccleſiaſtical court ads 
to make good his account by proofs, and examination upon 
- oath, as a legatee was againſt an executor before that Kr 

tute. Vide the report of this caſe at large, title Zxecutors. 


| 
1 4 : ü | 4 
in | S EE IPOD ON (252 ) 
JJ 
1. Mordant verſus Thorold, Bar. 
OY [Trin. 2 W. & M. B. R. Intr. Hill, Ult, Rot. 34. 


Tenant in dower THE plaintiff brought a ſcire facias as adminiſtrator of 
1 wit 2 the lady Thoro/d, upon à judgment in dower ob- 
cuted, admini- tained by her againſt the defendant, to have the value of 
Krstor cannot the damages, coſts, meſne profits, and wafte, from the 
bring — fa. _ time of the death of the huſband, giz quidem valor attingit 
| Gs ad 670 J,, which judgment was removed by writ of error 
. Carth. 133. out of C. B. into B. R., and there affirmed; after which, 
3 Lev. 275-7": and before the writ of inquiry executed, the lady died, 
38, 39. Yelv, and adminiſtration was committed to the plaintiff, who 
333. 3 Mod. brought this writ. The defendant pleaded, that no da- 
_ * 5 3 were adjudged to the feme in her life-time, Qc. 
Carth. 1 And the plaintiff demurred, and the Court reſolved that 
Holt 305. this was a good plea; for if damages had been aſcertained 

upon the writ of ap: wag 6d and judgment thereupon, they 
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had then veſted in the inteſtate as a debt, and the admi+ 

niftrator ſhould have had them; but ſhe dying before the 
"| final judgment, and when the damages were due to her 
4 only b way of ſatisfaction for an injury, which is in na- 
. ture of a treſpaſs, and the writ of inquiry being in nature 


1 of a perſonal action for them, it dies with the perſon, and 
3 Mod. 281. 24 ſcire facias hes not for the executor or adminiſtrator, 

| Judgment for the defendant,  Noy 126. 3 Lev, 275. 

| Shower 97. 8. C. | 4 F 


=. SH EE SS. 
= — * 
CESSES 
— 


2. Burdon ver/us Burdon. 
[Paſ. 3 W. & M. B. R. Rot. 292.] 


| Show, 251. E RROR on a judgment in Durham in a writ of 
tainer of char- dower; the defendant after imparlance had pleaded 
Nee v6 detainer of charters, and upon demurrer judgment was 
iven by the Court for the demandant, which was now af- 
| mona; for per Cur. He that pleads this plea muſt plead, 
that from the time of the death of his anceſtor paratus fuit 
& adhuc paratus exiftit to aſſign her dower, if the would 
deliver the charters (a). a 


(a) A dowrefs is now conſidered as for her dower, if ſhe prefer ſuch mode 
entitled in all caſes to come into equity to proceeding at law; and though = 


Co. 18. a. 19+ 
T Comb. 183. 
8. 


* 


"Dower. 


252 


die before her right to dower be eſta- her repreſentatives. Curtic v. Curtis, 
dliſhed, equity will decree an account 2 Bro. 620. Wakefield v. Child, Fox- 
of the rents and profits of the eſtate of blanque's Notes to Treatiſe of Equity, 


which ſhe was dowable in favour of 147. 


8 The Lord Gerard verſus The Lady Gerard. 


[Hill 7 Will. z. B. R. Iatr. in C. B. Mich. 5 W. & M. 
Rot. 445. 1 Ld. Raym. 72. S. C. And fee the entry in 


f : 79 


2531 


RROR of a judgment in C. B. given in a writ of Feme ſhall be 


dower, where the tenant as to part confeſſed the ac- 
tion, and judgment was given in C. B., and a miſericordia 
entered againſt the tenant ; and as to the reſt, the tenant 
pleaded, that the meſſuage in demand had, time out of 
mind, been called as well Gerard's Bromley, as Bromley- 
Hall; that Sir Thomas Gerari was ſeiſed thereof in his 
demeſne as of fee; and being ſo ſeiſed, King Fames I., by 
letters patent under the great ſeal of England, created the 


ſaid Sir Tho. Gerard Baron of Gerard's Bromley, and that 


be was commorant with his family in the ſaid capital meſ- 
ſuage, and ſo the meſſuage in demand became, and had 
ever ſince continued, caput baroniæ, and brings down the 


endowed of the 
capital meſſuage. 


' Vide the record 


at large in Lev. 
Entries 76. 


3 Lev. 401. S. CG. 


Holt 260. 


Comb. 352. 
Skin. 593. Caſes 
B. R. 2 2 


dieſcent both of the barony and meſſuage to himſelf, and , 


demands judgment, if of the third part thereof the de- 
mandant ought to be endowed. The demandant demur- 
red, and judgment was given in C. B. for the demandant, 
and another miſericordia entered againſt the tenant, who 
now brought error, and aſſigned for error, 1 

1ſt, That the demandant ought not to be endowed of 
caput baroniz, becauſe it is for the honour of the kingdom 
to have the chief ſeat kept entire; and for authorities were 
cited 1 Inf. 31. b. F. Abr. Dower 180. Bract. lib. 2. 170. 
3. P. 4 H. 3. Rot. 7. TI | 

2dly, That there ought not to be two miſericordid's ; 


Co. Lit. 165. 4. 


Ante 54+ 


for it is repugnant to this maxim in law, quad nemo bis pu- 


metur pro uno delifto; and ſo is Specet's caſe, 5 Rep. 57., 


and Peytoe's caſe. As to the firſt point, Serjeant Wright 


and Mr. Nerthey, for the defendant in error, argued, that 


the authorities cited of the other ſide were of feudal baro- _ 


nies, of which there were not any remaining at this time 
except Arundel; of which opinion were the whole Court; 
er per Reokeſby, J. That was the ground we went upon in 
C. B. Et per Holt, C. J. Feudal baronies were when the 
king, in the creation of the baronies, gave lands and rents 


to hold of him for the defence of the realm. But the king 
could not make this a barony which was in the ſeiſin of the 


Gerards before. As to the ſecond point, the counſel ar- 


T a » - 


gued, 


33 Sellment. 


| e gued, that here were two delays, which are two ſeveral 
soôdõᷓffences, and two ſeveral judgments, and therefore there 
| ö mould be two ſeveral amereiaments; 2 Len. pl. 23 1. 1 Ro. 
5 I HEL | Raft. Ent. 19. Co. Entr. 169. b.; and that Specot's caſe was 
Ee” not apainſt this, becauſe the ſecond judgment there was 
. erronedus, there being no delay in the defendant. Br. 
5 Amerciamemt, 16, 17, 56. inſinuates, that where there is a 
254 ] _ final judgment given, there muſt be a miſericordia, and then, 
| if there is a new delay, there muſt be a new miſorivordia, 
| and Peytoe's cafe is only a ſaying of the counfel. And 
3 judgment was affirmed by the whole Court upon both 
0 points. Vide ante 54. pl. 1. . | 
[Hill g WII. 3. C. B. 1 Ld. Raym. 326. S.CT 
der ggg. A 'TENANT for life, remainder to truſtees for ninety- 
rene for life, nine years, remainder to tenane for life in tail; . 
years, reminder tenant for life dies, his wife ſhall be endowed notwith- | 
io A. in tail; ſtanding: the intervening eſtate; for that being for years 
Ave vik ond, is not to be regarded. At commom law the free. 
aller if thee holder might-deſtroy it by a feigned recovery; if che re- 
Th meſne remainder mainder in tail had been in: a ſtranger, it would not have 
_— Fre obſtruftedanattionof waſte; and, as. chte caſe is, the party 
1 x Leon. 168. died ſeiſed of an eſtate-tail; otherwiſe it would have been 
1 46 E. 3. 24. b. if the mean intervening eſtate had been for life; for that 
* co. had obſtructed dower as well as waſte, W FT 
- _* Rep. 137. 4. n | 1 | 


\ 


1. Knight vert Synis. 
| (Paſt ꝓ W. & M. B. R. 
8 IRCTMEN of five cloſes of arable and paſture; 
5 — nh called , containing twenty acres in D. Upon 
Declaration muſt not guilty pleaded; verdict was for the plaititiff} but jutlg- 
Ke te” ment was arreſted, becauſe geg ent ics net of twenty 
| 2 5 V acres 


* 


Ejeltment, 254 


acres arable and paſture, without ſhewing how much of gr fort 
and. 11 Co. 


the one, and how much of the other; and clauſam does 25 b. 8, Hat. 


pat help the matter. Furlinga is a known meaſure ; fo is 146. Lit. Reps 


| ala, hida, carucas but clauſum 18 not Yo certain in law, 30 r. Palm. 413» 
and the adding a name to the cloſe is nothing ; and Holt, 8 bl 339 


C. J. affirmed Savill's caſe for law. Vide 2 Cre. 435. 194. Sid 
e Dom. 198. S. C. 


contra. 85 
ol ERTIES Holt 263. 
Iz Lev. 97. Hard. 134+ et vide 1 Bur. 623. 5 Bur. 2673.] Bull. N. P. 109. 
2. Whittingham vezſas Andrews. [ 255] 


[dich. 4 W. & M. B. R.] 


ER RO R of a judgment in ejeckment in the court of, Carth. 277, 

*- Durham, and the declaration was de mineris carbo- OED of % 
num, without ſhewing the number of mines. It was not. num, without 
queſtioned. but an; ejectment lies of a coal-mine, 2 Cro. ſewing the 
1g. But the incertainty in not expreſſing the number was, pm” * 
doubted. For the plaintiff it was, urged, that the courſe, 1 Show: 364. 
was ſo in Durbam, and that the declaration was according 8. C. 4 Med. 


to the plaintiff's leaſe ; and as this was the conſtant courſe 743; Pam. ror. 
2 Roll. Rep. 


in Durham, ſo it was well enough underſtood. in thoſe 166, 189. 
parts, comparing it to the ejectment for ſo many acres of Hard. 5h, Noy 
mountain, in which caſe this Court would not reverſe the R 3 
judgment, but writ to the juſtices in Ireland to certify Jar, BG 
whether. the practice there could warrant, ſuch ejectments; Comb. 201. S. C. 
and being certified; this Court did not reverſe the judge Ke 1s 
ment. And here the, Court were ſatisfied ſuch ejectments men 


were uſual in Durham, and affirmed the judgment. 


[Hill. 8 Will: 3. B. R.] 


IL eęfectment for empty houſes, a leaſe- was ſealed upon Fjectment for 
the land, and a declaration delivered to the caſual = N oa 
ejector, and judgment and execution: had yet becauſe- han 
they had not moved for a peremptory rule to plead, the 
judgment was ſet aſide; and in ſuch caſe there muſt be 

affidavit of the ſealing of the leaſe, entry, Cc. 


4. Anonymous. 
[Hill. 10 Will. 3. B. R.] 


| Ef: Brought an, cjeQtment in C. Bi, and at the aſſizes Nonfuitin C. Br. 
. was nonſuited, and coſts were taxed · upon the DOR. pou en — 
wit z the plaintiff.brought a new ejectment in C. B., and andfiaidtiBiceſts: 
| | l 


—_— 7}. Eschen 


ng LY Vent. 4 rule was made to flay all proceedings till the coſts of th 
1 Sid. t nonſuit were paid. Then he brought an ejectment in 
N 5521 B. R. and upon producing the rule of the Court of 8 F. 
| the ſame rule was made here (a). =: ne 


5 


0 Fiat Barnes 133· 2 Bl. l cg 1186. K. ac. th, 555 vor 


DE. | : Fi 8 
1 (Hill 10 Will. 3. B. "BY 


Seri upon the A Norian w was made for a rule to plead in ejectment 3 5 
— — the affidavit was, That the declaration was delivered 
of the tenant to the ſeryant of the tenant in poſſeſſion ; and alſo that 


har be received | {ince that the tenant in poſſeſſion had wrote a letter to 
x Lil. 498, 499. him, which he verily believed to be his hand, deſiring him, 
Rarnes 175. being an attorney for the * plaintiff, to intercede with the 


2 Bl. Rep. 800. leſſor (who was a park aw ke for enen, 3 and the rule 


? 


4 T. R. 464. 
w nted. 
R 


18 6.4 Underhill verſus ben a 
„ . -og 11 W. 3. B. R.] 


Landlord may be T1 H E plaintif moved that the landlord ihe be joined 

; a defendant with the tenant in poſſeſſion ; but it was 
it; but is not denied; for the Court cannot compel him without his 
able. © conſent ; z otherwiſe if he requeſt it himſelf. In another 


compell 
5 2 —5 cauſe a motion was made on the behalf of the landlord, 


No objeQtion to that he might be made a defendant ; and the plaintiff op- 
— 3 poſed it, becauſe he was a parliament- man. Et per Holt, 
ivilege of par- C. J. He muſt be joined, and we cannot compel him 

| Jament. to waive his privilege, Et per Darnell: A perſon privileged 
cannot be joined to be a plaintiff, but he may be made a 

2 ill 497, 499+ defendant, for every one ought to be allowed to — 


own eight, | Ruere. 
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Ses che ſtatute 1 11 Geo. 2. ch. 19. ſ. 12 and. 13. 


— 


IS — 

5 0 

> > ts oO 
l ee EN CINE 
— — . orcs co Loo 


— 


7. Hill ngſworth verſus n 


j | — (Hill, 11 Will. 3. O. 5. 
Þ Churchdemand- IN G James 1. by his letters patent nted the im- 
4 — —.— K prop om of Aldgate to B. and his heirs, reſerving 


A fpecial rule to the Hake of patronage, Oc. and a covenant on the gran- 
e gen a_ tee's part — —— 10 l. * there * 


2 TE. 7 — 


$2. 232 ® + . . 9 
no. vicarage endowed out of this impropriation- .King right of entry to 
. Charles I evade B. leo fie 1 or cufate by 3 pa _ 
grant under the great ſeal, under which he enjoyed it many 25. b. 
years. Brewſter, the aſſignee of the patentee, brought an 
ejectment, and delivered a declaration to the defſendant -. -, 
and had judgment by default, and poſſe ſſion delivered hm 
upon an habere'farias pofſeſſronem ; and Mr. Attorney GGG 
neral Treu moved, That the Doctor having no right to 
the poſſeſſion, but only a power to enter in ordert to preach :!:! 
which the defendant kept him out of by colour of this 
judgment in ejectment and execution, might be reſtored; | 
and Serjeant Darnall on the ſame fide inſiſted, that the 
judgment was irregular, beeauſe no declaration was deli- 
vered to the tenant in poſſeſſion, and that the church was 
not within the demiſe of a meſſuage and lands. Sed pen 
Cur. If the doctor has no right to the poſſeſſion, he is not 3 
concerned, and therefore cannot complain of the irregu 
larity of the proceeding: And as to his preaching there, er 
he ſhould have come in and moved for a ſpecial rule to de- 
fend only quoad a ſpecial right of parry to perform divine 
ſervice (a). Nobody can complain of irregularity in an Mich, x Ges... 
ejectment, but the tenant in poſſeſſion, or the landlord, - N. Price yer- 
And ſure a church is a mefluage, and may be recovered ies 5 — 
by that name in a recipe : But we will hear you again 25 Ser. Salkeld's 
n CCC I ee JO 
(a) Such a rule was denied in Mar- ing it had been oſten denied ſince this 
tin v. Davis, Str. 914. the Court ſay- caſe. ON Wer ow os | 


—_ 
"* . 0 * 4 


C 


9. Anonymous. 5 I 257] 
[Paſch. 12 Will. z. E. R.) 95 


| THE plaintiff had judgment in ejectment, but was The term can- 
hung up by injunction, ſo that the term expired. not be enlarged 
Mr. Williams moved to enlarge the term, the injunction 8 3 
being now diſſolved. Sed per Halt; C. J. We cannot alter N ig tr 7 39s 
records. TI have no mind to build a new clock-houfe (5); - . 
Note; The ſame motion was made Paſch. 3 Ann. B. R., 
by Mr. Wilkinſon, and denied. for the ſame reaſon ; and 
faid, that it could not be done without conſent, and that 


© (85) This alludes to a tradition men- houſe was built at Yefminfer,; and far- 
tioned in note 4 to 3 Bl. Com. 408. niſhed with a clock to be heard into 
that with a fine of Soa: marks impoſed / aminſter-hall; upon which Sir F.. 
on Ld. Ch. Juſtice Hengbham for alter- Blaciſtone remarks, that the firſt in- 
ing, out of mere compaſſion, a fine troduction of clocks was not till a hun- 
which was ſet. upon a very poor man dred years afterwards. 

from 135, 4 4. to6s. 8 4. A clock- | 1 


Vol. I. ＋ 2 in 


257 jettinent, 
3 2 wh *% * + oe ds 2 n 1 : 5 | | | | 
2 * 3 i 2 5 "Ss in Si 74 & RelP 4 cafe 5 2 0 I 2 * > we; ; 5 , t * 1 Pe 1 
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- Lrged; but it was by conſent {a). 


(a) In Dag v. Pilkington, 4 Bar. of the ation. In Ficars v. Haydon, 
2447. an amendment was allowed in  Cowp, 841. after a judgment in'eze&t- 
the time of the demiſe on payment of ment from Ireland was affirmed, the 
coſts. In Roe v. Illis, 2 Bl. go. the declaration was amended. in B. R. by 
plaintif was allowed to enlarge the enlarging the term, though the record 


4 7 


term, that originall declared on hav- was remitted to Ireland. e 417 
ing expired bei e the commencement fo 
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Aﬀter a whole I N an cement for lands in Middleſex, the declaration 
term elapſed the 1 was delivered after the eſſoin-day of Michaelmas term; 
rc nol the plaintiff let that term paſs without doing any thing, 
Bee. and alſo till the laſt day of Hilary term in like manner, 
4-3 Wen he moved for a rule to plead, and, for want of a 
Barnes z. plea, ſigned the judgment: And the Court held this to be 
Seger 49 2 ſurpriſe upon the defendant, for when he let all Hilary 
6D ets: term flip without doing any thing, within which time he 
might have had a trial, he ought to have 2 * freſh no- 
tice: As in caſe a man lets an aſlizes paſs in a country 
a ent proceeding z wherefore the judgment was 
ande. | WS. | | 


* 


78 10. Fenwick Cafe. 
Mich. 1 Ann. B. R.] 


Court refuſed a AMotion was made to make the leſſor of the plaintiff's 
1 wife a defendant in ejectment, the n title 
ane where it ap- being by a pretended intermarriage, which was contro- 
peared atrick to verted. At per Holt, C. J. To make the landlord a de- 
. fendant in ejectment is af right; for otherwiſe he might 
Far. 70, 121, loſe his poſſeſſion by combination between the plaintiff and 
156. Holt 265, tenant in poſſeſſion: And the Court inclined to grant the 
ey motion, becauſe there could be no inconvenience, and it: 
would make the verdict more conſiderable ; but in regard 
the wife lived in Cheſbire, and muſt have fourteen days 
notice of trial, and the defendant would not waive that, 
the Court e it a trick to put off the trial; ſo no- 
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N habere cias. poſſeſionem was ſued. out, upon a judg- In tjeftment | 
A ment fs. 2 after a year and da paſt after f. geg. 
the 1 ained, without ſuing out a /cire faciat ; year and % 
and Montague argued that there ought to be a /cire faciasg: without ſci. fl.. 
and cited 1 Sid. 361. 2 Keb. 307, Williams contra agreed e 
there muſt be N for the damages, but not as to brought cither 
the term; for till the reign of King Charles II. it was by the plaintiff 
doubted whether a ſcire facias would lie on a judgment in 2 fl for. C. 
cjectment, as appeared by 2 Keb. — r Sid. 317. and be- Far. 55 Ty 29 
fore that time no. /cire facias had been brought; and the $9, 64, ge 
plaintiff here, as in che caſe of a real action, may execute Nen ged. 
a judgment in ejectment by entry without a writ of exe- ment. 3 Salk» 
cution. 2 Sid. 156. 1 Rol. Rep. 215. Ney 11. Palm. 263. 319 — 225 
Holt, C. J. ſaid; That as to the poſſeſſion of the land, an eee 
ejectment was real, and was the only remedy for a termor 
for years, and a recovery in <jeftment binds the right and 
intereſt of him that has the inheritance, and makes a title 
in the plaintiff; and therefore the /cire facias is as necee . 
fary in this as in any real action; and in a /cire facias.on a 
judgment in ejectment, he that hath the inheritance'can- 
not falſify, nor can his heir in fee-ſimple, nor any one that 
claims under him, except the iſſue in tail, and he cannot 
falſtfy ſuch a recovery in the point tried, but only in the 
_ cafe of a judgment by default, or elſe by ſhewing that the 
defendant's anceſtor made but a feint defence, and did not 
ſhew ſuch and fuch pieces of evidence as he ought to have 
done; and therefore there is no reaſon why this caſe Con Skin. 
ſhoald differ from the general rule of law; ſo it was or- 427- 18d. 35te 
dered, that a ſcire facias thould'go againſt the tertenants 1 | 
as well as the defendant : And Pore}, J. obſerved, than | 
in annuity a /cire facias lay upon a judgment. 


112. Fenwick verſus Groſvenor. 


| 1 R. Fenwick obtained judgment on a verdict in eject- 4.8. Far. 50. 

ment on his demiſe againſt my Lady Greſvenor; up- * eee 
on this the lady brought a writ of error, and pending the Grovenor and 
writ of error delivered a declaration in ejectment to the PR 2 if 
tenants in poſſeſſion, upon her own demiſe; and now the mont bet he 
plaintiff moved for the common rule, and it was denied; plaintiff, and de- 


tor per Holt, C. J. No * ejectment ſhall be brought 1 tendaat buings a 


=_ Sjeſtment. 


writ of error, he the defendant after recovery againſt him, till he has quit - 
_ nor” ted the poſſeſſion, or the tenants have attorned to the 
cjetment. Plaintiff, ſo as he be in poſſeſſion, and the defendant out; 
2 Salle, 648, at for if the plaintiff gets judgment in this laſt ejectment, and 
== Sc the firſt judgment — then he renders * it needleſs 
27 and ineffectual by this riding judgment, upon which he 
[259 ] takes out execution to recover his poſſeſſion. | The rule for 
_ — 35% judgment againſt the caſual ejector is in the JD of the 
307+ 3 Bur, ? Court upon what terms the Court thinks fit. My lady 
126. muſt ſhew us à different title, or we will not grant the 
| oof The ſame thing was done in another caufe, Hil. 2 Ann. 
B. K. where the defendant in ejectment, pending a writ 
voſf error, delivered a new declaration in ejectment, and the 
Court was moved that the coſts might be firſt paid. The 
Court thought the payment of coſts ſuſpended b the writ 
. .. of error, but ſtayed all things for the reaſons balore given, 


: * 
DE 


# 


13. Little verſus Heaton. 
arch 26, 2702. Ad Aſia coram Holt, C. J. 2 Ld. Raym, 
In ejeAment o E IECTMENT was brought by the leſſor againſt 
* | E the leſſee on a condition of re-entry for non-payment 
of Guei entry Of rent, and upon a trial before Holt, C. J. Broderick urge | 
and ouſter, iv that an actual entry and ouſter was neceſſary. .. Holt, C. J 


Eon 263. So. anſwered, that true it was the law had been held fo, and 
- accordingly it was practiſed till the caſe of Withers verſus 

_ 'Gib/on, 25 Car. a., vide 3 Keb. 218. ; in which caſe Hale, 

C. J. ruled the law to be otherwiſe upon a trial before him 

zt the aſſizes in Bucks, and held that the. confeſſion of 


1 Sid. 223. Vide leaſe, entry, and oufter was ſufficient : That, upon this 
| 1 opinion of his, a caſe was made and moved in court, where 
A4̃ll the judges concurred with him: That accordingly it 
Was held by Scroggs, C. J. in the caſe, of Sir Robert Pye 
_ verſus Billing, 1 Ven. 332. But that notwithſtanding 
3 this it became a queſtion again after the Revolution, and 
Fi that he himſelf doubting about it, it was moved again in 
court, and that his brothers were all of opinion with Hale, 
asd that accordingly he had ever fince held it; and ſo it 
+ But the de- was ruled in this caſe. 3 Keb. 282. +. , 7 
<P  s N. B. Suppoſe an entry is requiſite to complete the title 
mußt be proved, of the leſſor of a plaintiff. I take it that entry is not con- 
1 feſſed by the general rule, but only the entry af the nomi- 
the entry. 2 Ld. Hal plaintiff; and therefore in ſuch a caſe the plaintiff muſt 
| Raym. 750, prove an actual entry by his leſſor. And Hale, in 1 Vent. 


756 248., ſeems to hint ſo. For the xule only confeſſes that the 
: .._____. lefffor of the plaintiff made a leaſe, but not that he had a 
: FE ani power 


| tempt: Per 


2 % 18 0 on Hee 
mn e a ne. 


Hie my URISH ©1578 * A 

25 6 By ob a G.. e. 26. a * nt | 
demand or re-entry is rendered ynne- 
ceſſary, upon a condidon of re-entry 
for nonpaq ment of rent. In Dong. 
485. it is laid down as ſeuled by the 
opinion of all the Judges, upon deli- 
eration. — Se of al a 


or 'E N * 
8 ; * » of * o 
A C#S 2 „ 45 


3 ; 


bat 


1* K. 


and confeſs leaſe, entry and ouſter, the courſe is to. fe, 
call the defendant and his attorney, 


| Turner 1 NY eng ne OY 
Ia n. 2 Ann. B. Ko. a wee 12 e 


—. that 1 atten is 9 
ſary to avoid: a fine. The — 
makes a quere if it is not neceſſary to 
prevent the operation of the ſtatute of 
limitations, and refers to Ford v. Gro, 
poll ar er e 


28 Fi 
<; wat S 
» 0 


NN KR 
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* the trial the defendant will not appear; r at - 


ainſt the Ac 


vif hebe wickin cher Saad 


rule; and then to call che plaintiff himſelf and nonſuit lente, entry, and 
him; and then upon the return of the poftea, 9 —— on Fug wh 


will be given againſt the caſual ejector. Alſo- 
will tax coſts upon the rule for confeſling leaſe, entry, 
ouſter, and, if theſe be demanded of the defendant, an 


e maſter S. C. Poſt 
and 649. i K. 


not paid, the Court upon — will 3 an attach- * [ 260] | 
ment, ; 
FY. wa — 2 {+ 23 
* * 15 4 * 1 I i; * "a 
„. 
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55 TEE . in ejectment is a mere nominal perſon, 

and truſtee for the leflor, and if he releaſe the action, 
or if an action be brought in his name for the mean pro- 
eleaſe it, he a. 1 git for eon 


fits, and he N. 


1 J. (5). 


ejector — ani to be — 
dered as the f#itious of an action 
7 brou 175 4 the Hor of the plain- 
ain 


l under the control and power 


* 


tenant «in off 


the fenant in pofſefſion, in- 


Releaſe of plain - 
tiff is a con- 
tempt. 2 Bur. 
665. 


in truth, the parties, and the — parties 


to the ſuit. The tenant in poſſe ſſion 


muſt be duly ſerved; and, if he is not, 
he has a right to ſet aſide the Jud 
ment. If, after he is duly ſerved 
does not appear, but lets judgment 2 | 
| 7 
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8 default, ſuch. judgment is carried 
into execution ag % him by a writ, 


of eſſion. FES 
There is no Aline beteten a 
jadgment in — 45 2 a verdict 
and 's judyme In the 
firſt caſe, * n . the plaintiff is 
tried and determined againſt the de- 
. in the laſt caſe; it is 
An action for the muſe 14 ee is 


cog wential to the v 
— It may be brought ya the 27 
fer of the plaintiff in his own name, or 


in the —_ of the nominal leſſee ; and 
in either ſhape, it is equally bi action. 
The tenant is concluded by the ju 
ment, and cannot controvert the it 
Conſe: vently he cannot controvert 
aintiff *s poſeſion ; becauſe his — 
effion is fei, 'of bis wie: for che 
plaintiff, to entitle himſelf to tecover 


Ente Kortible. 


This 1 ent, like all Mhers, on 
"ciao th e to th 1s 
matter bf it. fore, beyond 


time laid in the Jethiſe, it — Fr 
thing at all; becauſe beyond that time 
e phiatif has alleges: no 425 hor 
could he put to prove any. 
As to the g of kim aho me 


cel. * scripied, the 2 proves no- 


thing, nor as to the valuey and there- 
fore it muſt be wed in all caſes Svev 
beg the d t enjoyed” the pre- 


miles, and what the value was z and 
that the time of ſuch occupation by 
the defendant 11 within the time 
Taid in the de Vide alſo 1 Bur. 
„623. 3 Bl. Com, 206. 1 Term Rep. 
W 758. 2 T. R. 68 W N are 
under the control of the Court, 1 
may be — by them to anſw 

every purpoſe of Juſtice: and conve- 


if defendant tra- 


per cje&ments Muſt ſhew a poſſeſſory nience. Fairclaim'v. Suite, Ce 
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Rs gh, „ "The Kane veg are 
ber wm. B. R. e 8. C. e | 


cb. 496. I- 175 an inquiſition — 
y certiorari, there can be no no reſfieytioh, if either the 


quiſition remov- 
ed into B. R. no 


reſtitution can be defendant traverſes the force, or 
feſhon” before the force; for 

co. And Holt, C. J. remembered the caſe of Sir Robert Athins 
and the Lord Brounker, concerning St. Catherine's hoſpital ; 


verſe or plead 
three years; 


ſeſſion. Far. 


138. 2 Vent. there an indictment of forcible entry was 


265. 3 Salk. 
170. Comb 328. B. R. per 


ode 324: S. C. the late maſter ( Mountague | 
* were ſeiſed in fee in right of the hoſpital, and fo continues 
Cen, K. 268. it to himſelf, and that he, Ec. had been in quiet poſſeſſion 


3 Salk 313. 


comes into this court 


leads three years uiet 
eſe muſt be tried kr. 


1 into 


certiorari, and my Lord Brounker pleaded that 


} and brethren of the hoſpital 


for 


tes 
bee | . to which plea it was Comb. 

ied... en . „„ * 
Wh Hike. 8215 1 or 38185815 2.3. . 


* 1 „ } 19 mg op Ls 4 * 
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a 5 i | The King — Bay. 1. erat i 

bus. 3 B. R. 5 14rBays 610. 8, C. 2 ou} 

AN, inqu a forcible entry was, That the 4 Tenant at vil s 
be, 7 75 11 BY 


UI exi Hen 2 ſchool-houſe adtunc not within the 
| A tenement. 5. b F eum diſſeifit. epi. & — edu nt 
_ Cjeft. extratenuerunt, Mr. Thompſon objected, that it does A Ae 
not appear what eſtate J. S. had, ſo that he might be but 3 2 
tenant at will, which Is noe within any of the ſtatutes. 2, Fg. 123, 
Mr. Lechmere contra Diſſeiſs. imports that he had a 215, 138, Holt 
freehold. Vide 3 Leon. 102. Palm. 277. All. 49. Sed B. Re 417. Ou 


per Hait, C. J. Here is an entry upon J. S., . aut. 41 


ſian expreſaly jr cp and the diſſeiſin 2 pak. 06118. Pop g's gy 
t . 


tively charged; the words being 4 57 . 
held him out, are à concluſion, wi 223 5 2 —＋ 
1 Sid. 1032. Poſſeſſonat. is ill, 1. Ven. 3 06. Diſfiſuit 16 ill; 3 Salk. zl 
r. e lee bompſon. The ingu was e 3 
— 1829 1 e N W 5 N 4 261 ] 
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1. Howard ver/us Pitt. 
Im. 4 W. & M. B. R.] 


PRES PASS againſt four defendants the plaintiff Cut. 9g 236, 
recovered in B. R. Error was afterwards brought in n abe of 
Cann. Scacc., where it pended a year, and then abated by Cam. Scac. the 
the death of one of the in error; then another 1 
writ was brought, which pended half a year, and abated \remittirur. 
by the death of another plaintiff. * the 7 Ro. 
orginal action, ſeeing no new writ, of error brought a 192, Show. 
third time, and thinking himſelf at liberty, ſued out exe- ,, 16.6 ; Co 


 cution by ca. * al the ſurvivors. . Serjeant Levinz 291. Holter, 
Y 4 - moved En 
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1 36% Aena per dear to this 43. „ 3% it was 
2 55 2 _ agreed, "rt, 2 was no 2 Shi: 185 to re- 
. 6 Vive the judgment _ the ſurvivors, but that Was fuf- 
ficiently revived by the ſeveral writs of error. adly, Where 
a writ of error determines in the Exchequer-chamber by 
abatement of diſcontinuance," the judgment is not again 
in B. R. till there be a remittitur entered , for without 
ſuch remittitur it cannot appear to the Coùtt of King' 8 
_ Bench, 3 that the wil of error is {till pending i in Cam. 
Seat. i egal, the execution was errqneops for this 

ut 


CT PR: Bur) t void; and 4 Leon. hes . e ng 

7 Iain 1 N 

Be: ; "Fx" Lak e 24; ) * 12 4 ' RE a ts e ic N / f ' 4 \ 
id 2d His 1 eg TT EF; 1 

15621 293136 }4 27 nn N 5 3 

ne 5 kick. 4. M. E. R. Int. Trin. 2 Rot. 97.1. 

JN) 1 A walk «SOT 5H ; 

— — D* N r tag G. upon dn e as one 

3 We Which det 4 5 after the rate of 18 /, per 

tere fle, they give nent for the plaintiff, the defendant 


a new; judgment; by _ e B. R. The Court held, that 
bieder 7 e de the rate; 2 was void — * geeriny 
_ Poſt 4or, An for this it was held the judgment tho » 

FAI ky Then it was a queſtion what judgment the Court ſhould 
Ts 3. Com d. give, Whether, as the Court below ſhould have given, viz. 
314. 1 Sund. judgment for part, and a nil capiat for the reſt, or a bare 
150, 2 Saund reverſal ? Et per Cur. Where judgment is given for the 
Went. 209 PARA, and the defendant brings error, there ſhall only 
2 53, 7 be judgment to reverſe the former judgment, for the ſuit 
e is only to be eaſed and diſcharged of that judgment: But 
. 2 ok where the plaintiff brings ex he judgment ſhall not on- 
#41. Caſe ant. Jy be a reverſal, but t rt Mall alſo give ſuch judg- 
RE ment as the Court below ſhould have given ; for his writ 

of error is to revive the firſt cauſe of action, and to reco- 


yer what he ouglit to Have recovered by the firſt ſuit, 
Wen erroneous judgment was given (a). | 


(a) 3 21 We 


. 


— * . 
- 
* 


_ * 3. n 1 Negev 1 
tra 6 W. & M. B. R. Rot. 419. 1 19. Raym. 27. 8. 0.1 


cots contrary © TUDGMENT: was given againſt A. and B., and a 
en ing larmile.of feirt facias taken out againſt R. adminiſtrator of B., 


{ng (ci. tac. and 
= thenss and two nihilt returned, and thereupon execution award- 


yr not aſſigneble ed; and the /tire facias fuggeſted the recovery to be againſt 
1 1 bo. A. "an B., and that A. died and B. furvived, and after- 
. Gombe wards B. died — 18 that K. is his adminiſtrator, 


Now 


* 4 * 
— — - 1 
* 
” 


Now R. brought a writ of error coram nebir for error in 
the execution, and aſſigned for error, that A. ſurvived, 
and hereupon iſſue was joined, and found for the plaintiff; 2 ; 


but the- Court notwith anding quaſhed the writ of error, 2 Go. 28, 2% 


holding this matter not a matter aſſignable for error, be- 
cauſe it is jonny to the ſurmiſe of the writ of ſcire fa- 
cias ; and if a fire feei had been returned, he might have 


pleaded i 475 and ſince it was . he muſt IF: * Wr 


8 querela (a 


(a) An audita 1 was en 3 | Id. le 327. Vi ide Str. 197, 75 


accordingly, and relief given thereon. 
Note 10 f. C. in Ld. Een. I thi edit. 


2428 olf e | 524 9. 5 
e "Lg 5 85 Holt. rs 5 
Te 8 Wil. z. B. K. 114, Raym 97. 8. 0 

N debt brought in B. R. a plaintiff had judy ent. 


Bl. e 


The defendant brought a writ of error in the Exche- 1 5 


quer-chamber, and the judgment was affirmed. The 
plaintiff ſued out a ſcire  flicias | in. B. R., and had an award 
of execution. Hereupon the defendant brought error in 
the Exchequer-chamber tam in redditione judicii quam in 
_ adjudication. executionis.. .|Notwithſtanding all this, the 
plaintiff in the original action went on and ſued out exe- 
cution;' and now a motion was made to ſet it aſide, becauſe 
it was ſued out when there was a writ of error nn. 
—_ Holt, C. J. 

Iſt, The intent of the ſtatute 27 El. vas only to re- 
Hows upon the very merits of the cauſe, as it ſtood upon 
the judgment, which the juſtices and barons might either 
affirm or reverſe; but there can be no new writ of error 
after they have affirmed or reverſed. If this ſcire-facias 
had been ſued out, and there had been no writ of error, 


4 o 
"ths + 


[ 4 


CES Ti * 5 


5 Mod. 2 2 
Writof 
error lies not in 
Cam. Scacc. on 
27 Eliz. on an 
award of ex 

tion after the | 
original judg- 
ment affirmed 
there, Comb. 
393+ Holt 271. 
Cafes B. R. 3. 


$1915. 75-2136 
1 Vent. 38. 
2 Cro. 171. 


Hob. 72. 1Vent; | 


169. 5 Mod. 
229. 2 Keb. 


then upon the award of execution a writ of error would 


have lain in Cam. Scacc., for then the merits of the firſt 
judgment had remained yet to be examined: But in the 
principal caſe the merits of the firſt judgment were exa- 
mined before the /cire facias, and thereby the Exchequer- 


chamber have executed their power and authority. If a 


plaintiff in error be nonſuit, he ſhall not have a writ of 
error again. In the caſe of Exeter College, the Lords re- 
verſed the judgment of this Court, and ſent their judg- 
ment down to be entered here; 3 but this Court refuſed it, 
becauſe the authority of the j 
the firſt judgment, and they had no more to do with it. 
ba, OI "old ex 1 that * writ of error 


udges here determined with Pot 403. 


Mod. Caſes 30. | 


Poſt 321. 
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8.  Groenvelt r e 


(Trim. 10 Will. 3. B. R. © Yide this caſe, tits Courts and Yo - 
RS Ld. Rays, 213. S, C. bat not 8. P. 8 


Ante 144, 200. T was del in this caſe as ©. "oy e a 

OT IN nr =] new juriſdiction is NG by IF parliament, and 

created juriſdic-, the Court or Judge that exerciſes this juriſdiction aQs as 

— of record, a court or judge of record according to the courſe of the 

— tom- common law; a writ of error lies on their judgments; but 

mon law. Co. where (hey act i 15 2 ſummary method, or in a new courſe 
e 


Lit. 288. b. f 
11 different from the common . 1 a writ of error lies 


eo ego not, but a cerriorari. ety 


LE pe Foot 


On. 63. . 26x, 8. c. ound. $21 497. c n. ene, 3. ah 
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I. Narthey ain Miu er moved to fatabde — 9 


5 
r tion, and the caſe. was, that a vrit of error was 


| ant in error. brought on a judgment recovered in this \court hy A. and 


Caſes B. R. 240. B., and the writ-of error was allowed, but no tranſcript 


de . made. ZB. died ; the other defendant in error ſued: a cre 


facias guare executionem nom; and, upon two nibils returned, 
nad an award of execution, and thereupon took the. Pplain- 
Ns | tiff in error upon a ca. fas” 
ift, It was argued and admitted, that though: there be 
but one defendant in error, yet the writ of error does not 
Vide 1 Lill. 531. abate by his death; but there mult go a ſcire faciar ad audi- 
end. error. againſt his executors. ' But that the defendant 
in error was irregular in this cafe, becauſe the record was 
not tranſcribed, and that, as it happened here, by his own 
fault. Sir Bartholomew Shower on the other fide ſaid, as 
to the firſt point, that the plaintiff in error ſhould — 
ſhewed the death of one of the defendants by pleading to 
the ſcire facias, but had flipped his time, and ought not to 
have advantage of this matter without 1 querela.. Up- 
„ on Which it was held per Holt, C. J. 
e That where the defendant had matter which he might 
fa. Fr, ark have pleaded to the ſcire facias, and has loſt the . 
3 | t 


# 


264 


that by an award of cities upon a ſire feci returned, — 
he is eſtopped for ever, and can never have an opportunity g, zal 

or means to Jet himſelf in to e 

But where it is an award on two nibili returned, be 

relieve himſelf by audita 22 exon den nk foe 
him that trouble, and relieve him 

ground of Jie air Net be a releaſe, ar i” 
matter of fact, as may be 10 TORE. fm id th ex- 8 5 e 
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Ker Tt 01 was Wag by a got name : of & Eger, "And Error abates by 
now a writ of error was brought as in an REN be- _— —_ 
tween Giggure and the defendant, whereas his ſurname for execution p 
was Giggeer ; and it was moved that the defendant, not- ethervie if for 
withſtanding the welt® * of error, tight take out execution; Pew "yak 
and the Court held this was a fatal variance (a), and that = 8 
the record was not removed by the writ of error, but would [ 265 ] 
not meddle as to the execution. Er per Holt, C. J. Where 
à writ of error abates by motion, the defendant. in errot 


muſt move for leave to take out execution ; ; but where btß 
reaſon of yariance the record is not removed, he need not © 
move the Sun for execution : 2 But at laſt the repopſh . 25 


1 a) On ml tie record, 1 5 for IL that all writs af error, wherein 
Seagrave, held no variance quia idem there ſhall be any variance from the 
fonat, Williams v. Ogle, Ser, 889. Vide . 8 record, or other deſect, may 
ee 9 be amended. 
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2 raced ail 


treſpaſs 1 in C.. » the 4 r- 
ſon who returned the original 42 not ſheriff: 98 
Raymond urged, that the returning was not a mi 
act, and that an averment lies againſt what the ſheriff 


does as an officer, but not as a, judge. Vide Yelv. 34. 


Sid. 
3Keb.353, 388. 2 Cro. 12. 5 H. J. 4. CH. 4. 18. 1 Cro. 421. 1 Ro. 758, 
. 760. 2 Lev. 184, 242. 2 J. 125. Et per Holt, C. J. 
be complain t Iſt, If the ſheriff did-niot'return the writ, it was irregular, 
the fame term. ay ou ſhould have complained ; ; but that ſhould. have 
Bolt 324. S-C. be 1 time; When, d writ comes in, the defendant has | 
CRE all the term to complant iet Karel and in tllat time 
” the ſheriff might have Had leave in C. B. fo difavow the 
return; —— after the term is "Tipped, and the brit is filed 
and . a record, it is then too late, and every one js 
eſtopped to ſay the ſheriff did not return it. But, 2dly, 
The defendant in-the'printipal"caſe admitted the original 
by appearing and not challenging the original; as if a 
_ venire be returned by one that is not ſheriff, this 3 is not 
_ aſſignable for error; becauſe th = have re 
e ee, the e for i it at " Wee 5 hi * | 
; - 1 ; fy 5 Bei, wes Pic ee B. 1 "oo zue * 4 | 
n 5 F on ee ns 
Ser Ergon of  judginent in 27% in an ade of debe 
beld per legem upon a bond. 1ſt, It was objected, That the ſtyle 
—— of the Court is laid to be ſecundum ſegem mercatoriam, 
Rapte. 2 Ld, Which cannot be but in a court of ſtaple; and debt 
Raym. 819. a bond is not infra legem meregioriam. E. per Ci. We 
Mod. Ca. 6. ill intend this to be Pe ſort of cuſtomary court un- 
der that name; as where a court of pie-powder was ſaid 
kg to de held by preſcription,” which could not be; this 
2 Court held it to be a cuſtomary court under that deno- 
£ mination. , 2dly, It was objected, That here was a gies 
datus partibas predif., and it was not alleged to be per 
Curiam datus. Sed per Holt, C. J. Where an award of 
roceſs or judgment is alleged, it muſt be faid per Cur., 
but a ge * need not; 4 though it may be prece par- 
[ 266 ] tium, yet it muſt be given by the Court. 3dly, It was 


objected, That the certiorari was awarded to the ſheriff of 


the county of Briſtol, and the return is RE the ſheriff of 
— 


C 
Fd 


| Error. 15 
Briſtal. Sed non allocatur ; For we take notice of all 
counties, being to award proceſs to them every day, and 
the ſheriff ãs our officer. Athly, It was objected, That the 
return was by a ſucceeding ſheriff, and not by him to 
whom the writ was directed. Sed non allocatur; for the 
Vrit is to the ſheriff as ſheriff, and not to him by this or 


that name; and therefore different from a writ of error to 


the Chief Juſtice of the Common Pleas. © 
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1 N a borough- court a plaint was entered as the plaint of 
A 4. B., and the declaration was by A. B., executor of 
FJ. S., and on a writ of error in B. K. this variance was 
aſſigned for error: And the Court held, iſt, That want 
of a plaint in an inferior court is the ſame as want of ori- 
ginal in the court of Common Pleas; and that this could 
not be a plaint in this action; and though a verdict will 
cure want of original, yet there is no verdict in this caſe. 
 2dly, If ſuch variance had been in a record of the Com- 
mon Pleas, diminution might have been alleged, and a 
good writ certified; but in records out of inferior courts, 
no diminution can be alleged, and the Court muſt take 
them as they find them (a). Vide 1 Ven. 6. 2 Cre. 108, 
109. Jo. 304. 1 Cro. 282. Hob. 130, 134, 264, 282. 
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6 Mod. 249, S. C. 
Variance be- 
tween plaint and 
declaration in 
inferior court is 
error. Far, 103. 
No diminution 

can be alleged of 
records out of _ 
inferior courts. 

But this rule ex- 


tends not to 


Wales. 1 Sid. 


147, 364, 40. 
Vide Godb. 267. 


(a) R. acc. Rep. B. R. Temp. Hard, mandum tenſtiontiam, 2 Cromp. Prac. 


367. But the Court may, if they ſee 2d edit. 353. 
occaſion, award a certiorari ad infor- | 


12. Regina ver/as Foxby. 
[Trin. 3 Ann. B. R.] 


THE defendant was convicted at the ſeſſions for a 
1 ſcold, and adjudged to be ducked. She brought a 
writ of error, (by leave of the attorney-general,) and the 
Chief Juſtice ſaid, the Court was well enough poſſeſſed of 
the cauſe by writ of error, but the beſt way was by certio- 
rari to remove it into the crown-office, and then bring a, 
- writ of error coram nobis rgſiden.; and upon that the courſe 
is to give a rule to aſſign error, and then to move for a 
peremptory rule, and in default thereof to have a non prof., 
and then an award of execution, 15 5 


6 Mod. 11. S. C. 
178, 213, 239. 
The proper way 
to remove indict- 
ments. Mod. 
Cafes 11. 

1 Vent. 53. 
Holt 274 —— 
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een. ERROR was brought en 3 judgment in C. B, and 


want of an original aſſigned for error. The defend - 


- SGror ſh ut 4 Sad F: p ; > 4 K 3 > 
Second certior- ant in error came in gratis, and alleged diminution, and 


e after a vari- 
ant original re- 


— — — menrens Mr = — — 
. 'D 11 — 2 d 


, — 


prayed a certiorari, and thereupon a variant original was 
certified. Upon this he came again at the day given, and 
\ ſuggeſted another original of ſuch a term, ® and prayed 
another certiorari, This appearing on the maſter's report, 

or | : l 
queſtion was, Whether it was regular? Et per Holt, 
u. C- J. I a record below be of Eaſter-term, and want of ori- 


Cre. Car. ginal be aſſigned for error, the defendant may allege dimi- 
136, i 440. nution, and then a' certiorari to the cuter breuium 


— — . — 
— — — — — 


only, to certify an original of Eaſter- term, that being the 
| 9 of which the placita is: If then the cſa⸗ — wing cer- 
tifies a wrong original, or that there is no original, then 
che defendant may come and ſuggeſt, before in nullo of er- 
ratum pleaded, | that there is an original of another term, 
vis. Hilary or Michaelmas, and then there muſt go a cer- 
tioruri to the cules brevium to certify that, and another to 
the Chief Juſtice of the Common Pleas to certify the con- 
tinuances. Alſo if the cuffor brevium certify. a wrong ori- 
ginal of the fame term the placita is of, it has been held 
the defendant may ſuggeſt there-is a right original even of 
that very term; and when both are before the Court, the 
Court will apply the record to that which is a good origi- 


14. Smith verſus Stqneard. 
3 [z Ld. Raym. 1156. S. C.] . 


| Where want of I N a writ of error of a judgment in C. B. after verdict, 


— 


— — 
— not Ann mes 


ſac a certiorari, 


the plaintifF in error aſſigned for error the want of an 
original, but did not take out a certiorari, as the courſe is; 
the defendant in error pleaded in nullo gſt erratum : and 


fendant confers When the cauſe came on in the paper, it was objected, 
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* It. Holt 27 
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That there ought to have been a certiorari taken out, and 
a return of the want of an original upon that; for there 
might be an ill original, which is not aided by verdict, 
though want of original is. Et per Holt, C. J. If want of 
an original be aſſigned for error, and the plaintiff in error 
does not ſue out a certiorari, the courſe is for the defend 
ant in error to go to the maſter of the office, and get a 
rule for the plaintiff in error to return his certiorari z and 
. in 


8 "Y 
9 Or. 


i belt i Vers Br gh Boks accordingly; the WiEiminent 
of etroiy iatdfies for dof Anima ah} Arle Ann 


will come gratis and confeſs the error, there need be no 
certiarari returned; and as to the object 
may be a bad original in this caſe, chat is another kind of 
error; for when want of original is affigned for error, the 
Court will never intend à bad origibal. 

whe alfred. 
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Writ of error was brought upon a judgment 
A C. Z. and want eg — aſſigned for error. 
The defendant, before a certiorari returned, came in gra- 
tis, and pleaded a retcaſe in bar; the plaintiff in error de- 
murred, andthe defendant Jvined therein. Tt was agreed 
per tot. Curiam, that the releaſe was miſpleaded for want 
of a venue: 
Court, ex 
W whether there were an original or not? 
Holt, C. J. was of opinion that the Court could not award 
| acertiorari ; becauſe the queſtion was not, Whether error 
or not? but whether barred or not by the releaſe? And 
that want of original was certainly error in this caſe, which 
the defendant had confeſſed by coming in gratis and plead- 
ing his releaſe; for that by coming in gratis he had pre- 
vented the plaintiff, and hindered him oat completing his 
error b rakin out a certiorari; and therefore the Court 
muſt take it to be as the plaintiff had admitted: Alſo that 
the Court is not at liberty to depart from the point refer- 
red to their judgment: At that rate they ſtrike out the 
plea in bar and the demurrer, and give judgment on the 
certiorari: That the Court is no more at liberty in this 
caſe, than if, inſtead of a demurrer, iſſue had been joined 


upon this plex, and found for the plaintiff; and if that 
had been the caſe, the Court might as well have granted a 


certiorari to {ce whether the trial was to any purpoſe : But 
he allowed a diverſity | | 
caſe, and the general errors aſſigned; for if the defendant 
had pleaded a releaſe, and that had been found againſt 
him ; yet the Court could not reverſe the judgment, unleſs 
error had appeared in the record. Ceteri juſticiarii contra: 
Powys and Gould held, that the act of the parties might 
forecloſe themſelves, but not the Court ; and that they 
are to give judgment upon the whole record according to 
conſcience and right, and cannot be concluded by any ad- 
mittance of the parties. And Pouell took this —— 


TN 


and upon this the queſtion was, Whether the e 
70, mould award a certiorari, that it might 


ion, That there 


[369] 


6 Mod. 13, 
206, Want of / 
original affigned 
and a releaſe 
miſpleaded. The 
Court may award 
a certiorari ad 

- inform. conſci. 


depart from the 
point put in 
judgment. 

2 Keb. 17. 

1 Cro. 34. 

2 Lev, 234. 
Hob. 54. Fe. 
104. Mod. Caſes 
113, 114, 206, 
235. Rep. B. R. 
Temp. Hard, 
118. 


between a particular error, as in this 


Vide Cunning- 
ham v. Hoaſt 
Str. 127. 
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' eercor be aſſigned in a defect which. will appear; by the 
222. record itſelf, and the defendant pleads a releaſe, the Court 
77 . ought not to reverſe the judgment though the L be 
milpleaded; becauſe. it is an error in law, which appears 

upon the face of the record, and the releaſe was to bar the 

| 4.4. . 1, Writ of error, Aliter if the error does not appear upon the 
Trrot in fact may record; for in ſuch caſe the Court muſt go on to deter- 


de confeſſed, but mine the writ, and whether there be error in the record or 
Wee in aw. not: And he held that error in fact might be confeſſed; 


Wilkes's caſe, 


4 Bur. 2551. ac. but error in law could not; by errors in fact he meant 


6 . ſuch errors as could not appear on the face of the re- 
YRoll. 754. <0rd;; and therefore if a matter in pair be aſſigned for error, 
and the defendant plead a releaſe,. but miſplead it; or if 

1 Leon. 222 jfſue be taken and found againſt him, the Court in ſuch 


2e. 3%: 509. caſe muſt reverſe the judgment without more ado. Vide 


— 1 „ . 9 
Yew. -— tit 21 EZ. 3. 54. 1 Cro. 415. Jo. 373, 374. 1 Ro. 764, 765. 
2 2 Cro. 60. Lat. 152. 1 J. 139, 140. 5 Co. 37. After 

in nullo ęſt erratum pleaded, the plaintiff cannot have a 
certiorari ex debito juſtitiæ, but it may be granted ad in- 
bas 456 2 conſcientiam Cur. 28 H. 6. 10. 9 E. 4. 32. The 

Court will award it in order to affirm, but never to reverſe 

a judgment or make error. Palm. 52. Jo. 138. 21 E. 4. 
38, 39, 44. 2 Cro. 6, 141, 445. 3 Gro. 836, 837. 


16. Tyſon verſus Hilliard. 
[Hill. 3 Ann. B. R. 2 Ld. Raym. 1122. 8. C. 


Cotlouances J N error of 2 judgment in C, Z. the declaration was 


cannotheretorn= 1 Trin. primo Anne, and want of an original aſſigned for 


certiorari with error, and a certiorari was awarded, and the original re- 


 theoriginal. turned with the continuances, by which it appeared the de- 


Holt 278. 8. O. claration was Hill. 13 V. 3. with imparlances till Trin. 
| I Ann., and the original of that term; ſo that it appeared 

to be a ſuit pending in the Common Pleas before any origi- 

nal, which was the objection. Fide 1 Lev. 69. 1 Keb. 71. 

| 5 197, 238, 377. Yelv. 108. Sed non allacatur ; for per Holt, 
Vide 1 Rol. Abr. C. ]. he certiorari as to the continuances was imperti- 
* nent, and ſo is the matter returned; and as to the reſt the 
return is impoſſible and contrary to the record, and there- 


fore the imparlances ſhall be taken to be in another cauſe. 


Vide Style 293. Judgment affirmed (a). 
12 (a) Vide 1 Will 181. Dyke v. Sweeting. 
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120 
WW Berwick, the procegdings were returned in Zng/i/h, 
Et per Cur it was held, Ma hi a writ of errof the Cut 
of King's Bench is to take notice of the particular laws and 
cuſtoms of the place Where the judgment was given, and 
the law of that place. need not be returned, but the Court 
muſt inform themfelyes of it; alſo, that if by law the pro- 
ceedings below be in Zngh/b, they may be fo entered here; 


N a whit of efror of a judgment in the Court of Upon « eiter 


error the Court 
takes notice of 
the law or cul= 
tom of the infe- 
rior juriſdiction; 
otherwiſe on a 
habeas corpus. 

2 Ld. Raym. 
1220. 


and a difference was taken between a writ of error and a 
habeas corpus, for upon a Habeas corpus the inferior juriſdic- 


tion mult in their return ſet” forth the particular law or 


cuſtom of the place whereby they juſtify their commits 


ment, otherwiſe the Court is not to take notice of it. 


* 


135. Meredith ver/ur Davies. 
ka. 10 Ann. B. R.] 


F RROR of a judgment for the plaintiff in Ejectment 
in the grand ſeſſion of Wale; after verdict; the gene- 
ral errors were aſſigned, and in nullo eft erratum pleaded. 
Upon arguing of the caſe it e own that the declaration 
ſet forth a demiſe for a term of years to the plaintiff, but 
did not ſhew that the plaintiff entered or was poſſeſſed; 
and the truth was, that this line was omitted in the tranſ- 
cript, and the Court held this defect to be fatal. Here- 
upon the plaintiff prayed the Court would ad informand. 
 Confeientiam award a certiorari to the grand ſeſſiont. Mr. 
Brydges 4 it could not be done, for that the party had 
eſtopped himſelf by pleading in nullo off err 
though the Court might do it in order to be certified of 
the out- branches of the record; as in the original writ or 
warrant of attorney; which are not returned with the body 
of the record upon a writ of error, and which indeed are 
contained in another roll; yet the Court could never do it 


to be certified of any thing in the body of the record: 


They muſt ſuppoſe it to be returned as it ought to be, an 
muſt take it as it is, and are concluded by the admiſſion o 
the parties from taking it to be otherwiſe. Ye 1 Ro. 264. 
2 Cro. 6: 9 E. 4. 32. „ ä 
On the other fide it was argued, that by in nullo ef er- 
ratum the defendant admitted the record perfect; for the 
effect of his plea is that this record, as it is, is without 
: Pe error; 


Vot. I. 


[2733] 


Court may award 
certiorari ex offi- 
cio to ſupply a 
defect in the 
body of the re- 


M. 1. $Co. 
37. b. 2 Roll. 
Rep. 471. Still. 
351.1 


erratum; and 


By pleading in 
nullo eſt erra- 
ant admits the 


record to be per. error; therefore he cannot come and allege diminution 
r — afreſh, and ſay that there is error by reaſon of ſuch a de- 
. diminution” fect, for that is againſt his former ſuppoſal z and by the 
Far. 104, 124. ſame reaſon he may be let in to allege a diminution more 
pgs (ae than once, and he may allege it in infinitum; that the party 
2 Lev. 38, 239, Wwas therefore bound and forecloſed by this admiſſion, and 
. wa that equally as to all parts of the record; but the Court 
. — Moor 500, Were not forecloſed, for the writ of error is a commiſſion 
® Cto. 141. to them to examine the errors, viz. quod inſpectis record. & 
| + proceſſu fieri faciat quod de jure fuerit faciend. Therefore no 
admiſſion of the parties can or ought to reſtrain: the Court 
from looking into the record before them. That in the 
caſe of Carlton and Mertagh ante pla. 15.) the plaintiff 
aſſigned for error want * original, and the defendant 
pleaded a releaſe, but miſpleaded it; and though this was 
a full confeſſion of the party that there was no original, 
yet the Court awarded a certiorari, and affirmed the judg- 
ment; but that had been otherwiſe if he had aſſigned for 
error infancy ; becauſe this could not appear by inſpect- 
| ing that record: And that wherever, by inſpecting the re- 
oF XS : cord, the Court may affirm the judgment, they ought to 
award a certiorari. And as the party by pleading in nullo 
Tam ] , erratum is eſtopped to pray a certiorari as to every part 
8 Mod. 210. Of the record, ſo the Court is forecloſed as to no part; 
2 Sid. 139 and the caſe of Gr was cited. 1 Keb. 557. In a quod 
a tei deforceat judgment was given, quod petens teneat prædict. 
tenementa inſtead of recuperet : Upon this a writ of error 
was brought, and after in nullo eff erratum pleaded, the 
e Court, being informed the judgment was right, ſent a cer- 
Ante 28. fiorari. In the caſe of Fanſhaw and Morriſon, Trin. 
5 Mod. 290 3 Ann. B. R. in a ſcire fans on a recognizance againſt 
"4 bail, judgment was for the plaintiff, & quod recuperet dam- 
| na occaſione dilationis executionis ; which was naught, being 
C0 not warranted by the ſtatute, which gives only coſts of 
Rep. B. R. ſuit; in nullo oft erratum was pleaded, and the defendant 
Temp. Hard. got this amended in the Common Pleas, and the Court 


113, Show. 214. ſuffered it to be amended here. Et per Cur. a rule was 
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1. | Scott verſus Peacock. 7 
VVV 
Fo a ſcire facias quare executionem non upon a judgment, 
the defendant pleaded that he was formerly taken in 


execution by ca. /a. upon the ſame judgment, and the 
ſheriff ſuffered him to eſcape, to which eſcape the plaintiff 


then and there conſented : Sed non allocatur; for the aſ- 4 14.8. C. Dyer 


ſent ſubſequent will not make it an eſcape with the con- 
ſent of the plaintiff, and therefore he has either his reme- 
dy againſt the ſheriff, or may retake the party. 


2. Dominus Rex verſus Fell. '% 
Hill. 10 Will. 3. B. R. 1 Ld. Raym. 424. S. C.] 


F LL was indicted by two ſeveral indictments, VIZ. . 


one, for that he being keeper of Newgate, one Bir- 


tenhead was committed to the priſon of Newgate ſub cuſtod. 


vicecom. AMidd.; and the ſaid Birkenhead being in cuſtody 
of Fell, oneratus alta proditione, the defendant negligently 
ſuffered him to eſcape. And it was objected in arreſt of 
Judgment, that the warrant of commitment ought.to have 
been ſet forth; which was not done; and it was argued 
by Mr. Nortbey, that even in debt for eſcape the commit- 
ment muſt be ſet out, 3 Cre. 894. 2 Inſt. 590., and he 
might be charged with high treaſon, and not committed 


for it; and at the time of the eſcape he does not appear to 


have continued charged, nor is it faid that the defendant 
let him eſcape /ine warrants or pardonatione. Et per Holt, 
Chief Juſtice: tt, It is not enough to ſay that he was 
charged, but he muſt alſo be ſaid to be committed for 
high treaſon ; for if H. be in cuſtody for treſpaſs, and an- 
other ſhould go before a juſtice and ſwear high treaſon 
againſt him, H. is in cuſtody and alſo charged with high 
treaſon ; yet the gaoler in that caſe is not liable, as he 
would have been in caſe H. had been committed for trea- 
fon : The precedents are, cujus cauſa commiſſus fuit; and 
the warrant of as" 3 was ſet out in Lord Grey's 
; e EE: Lale 
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Precedent aſſent 
of the plaintiff 
will excuſe ef. 
cape, but not 
ſubſequent. . 
Danv. 118. 


275. and caſes 
in marg. 2 Wilſ. 


294. Sid. 330. 


Lei! 


Mod. 414. 
ndictment 

againſt gaoler for 
negligent eſc-pe 
of H. committed 
to priſon, and 
charged with 
high treaſon, ill. 
Holt 279. 8. C. 
Caſes B. R. 226, 
227. 2 Hawk. 
C. 19. 1. 144» 
10 Viner 124. 


1 Rol. Abr. dog. 
F. 3. 2 Mod. 
30. Dy. 66, 13. 
Cro. Jac, 583. 
pl. 11. 
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caſe; and if there be error in the warrant, the gaoler ſhall 
take no advantage. 33 | 


Poſt 287. 2dly, The priſoner is in cuſtody both of the gaoler and 


Kol. Abr. 806. of the ſheriff, and if he be committed to the ſheriff, and 


the gaoler ſuffer him to eſcape, the gaoler is puniſhable ; 
for the ſheriff ſhall anſwer civilly for the faults of his gaol- 
er, but not criminally (a). Vide 14 E. 3. c. 10. 19 H. 7. 
c. 10. And a commitment to a priſon is frequent, viz. 
Committitur priſonæ ; committitur Turri London. | 
_ zdly, The Court will not intend a pardon # If any were, 
it ſhould be ſhewn on the other ſide; and if there were a 
pardon, the ſheriff or officer cannot take notice of it till it 
be allowed in B. R.; and, before ſuch allowance had, it 
is criminal in him to ſuffer ſuch eſcape; but the judgment 
was arreſted. | h 1 8 | 


(4). The report in Ld. Raymond is impriſoned or indicted for the acts of 


|  « contra quad hot. The liability of the his bailiff, but an action lies againſt 


ſheriff to anſwer civi/iter, but not cri- him by 2 ieved for damages, 
minaliter, for the acts of his bailiff, (to and he be fined. So that he is 


which thoſe of his gaoler ſeem ana- not liable to any corporal puniſhment, 


logous,) is explained and defined in 


but where it reſts in damages he ſhall 


Latch. 187. Saunderſon v. Baker, 3 Wi, make the party a pecuniary fatisfac- 
316. and Woodgate v. Knatchbull,z T. R. tion. 5 5 
148, 156. The ſheriff ſhall not be | 
3. Watſon verſus Sutton. 
_ (Mich. 13 Will. 3. B. R.) 


Marſhal not | I debt for an eſcape againſt the marſhal of the King's | 
chargeablein 1 Bench, and mi eber pleaded, the evidence was, that 


| bro 2 the priſoner being out on bail came and ſurrendered him- 


ment. 1 ſelf, by entering a reddidit /e in diſcharge of his bail in the 


B. R. 583. 8. C. judge's book; that “ the plaintiff's attorney accepted him 
5 — - * i See and filed a committitur with Mr. 8 4 
* [ 27 3 ] the proper officer. Upon this evidence the jury found for 
e bal, the plaintiff; and now the marſhal moved for a new trial, 
Mod. Cates 133. becauſe he had no notice, for it was not ſufficient to enter 
Ante pl. 22 a committitur in the office, without ſerving him with 2 
New trial not rule, or entering a committitur alſo in the marſhals book 
ber omitted tobe kept in the office for that purpoſe, without which the 
infiſted on at for- marſhal is not chargeable in eſcape. Et per Cur. A red- 
3 - "64g didit ſe in the judge's book is an immediate diſcharge of 
242. 2 Salk. the bail; but he is not in cuſtody till the plaintiff makes 
645. Ante 295: his election by entering a c,mmittftur ; nor then is he in 
— 17. Str. cuſtody, ſo as to charge the marſhal, till there be a notice 
by rule or entry as aforeſaid: But this matter ſhould have 

been ſhewed and inſiſted on at the trial; it is now too late: 

J / HT HH 
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TH E ſheriff had the defendant in cuſtody on a ca. ſa. Eſcape upon er-. 
+ which iſſued % diem & annum, without a ſcire fas Far. 29. _ - 
cias (a), and let him eſcape; and it was held that he was 272, 40. 2 Salk, 
liable, and ſhould not take advantage of the error; but your $.C, 
otherwiſe had it been on a cpi ad re/pondend. bearing 10e 3. C. pop 
in Trinity term, and returnable in Hilary (5), becauſe fuch Cro. El. 188. 
| proc muſt be returnable from term to term; otherwiſe Ch. 188. 

is out of court. Aa Ties $32 

(a) By the report in Ld, Raymond b) A defendant arreſted upon ſuch 
and 2 Salk, it appears that the objec- Eo may- bring an action of falſe 
tion was, that the ca. /a, bore of in impriſonment againſt the plaintiff, Par- 
Mich, term, and was returnable in /ons v. Lloyd, 2 Bl. 846, 3 Will. 341. 


Eafter, | 


c 


S. Anonymous, „ 8. 
e e! 


Dir for 200 J. upon a bond, conditioned to pay Diſcharge bß 
N 100 J.: for want of bail the defendant was committed Court not having 
to the marſhal, and he applied to the juſtices of peace of PEN. 
Surrey, and procured a Allcha e on the late act, for the 893. 1 Roll. 
relief of inſolvent debtors. The plaintiff obtained an Abr 309. pl. 45. 
eſcape-warrant, upon which he was taken up; and, upon 39. 
a motion to be diſcharged, the Court held this was an 

_ eſcape, for being a priſoner both indebted and alſo charged 

in above 100 /. debt and damages, the juſtices had no au- 


thority for what they did, and therefore the diſcharge was 


6. Jackſon verſus Humphreys. 
(Trio. 5 Ann. B. R.] | 


IN eſcape, againſt the ſheriffs of London, the plaintiff de- A. levies aplaint 
clared that he levied a plaint in the ſheriff's court i" he in 

_ againſt J. S., being then in the counter in cuſtody on a bone B., being 
former plaint levied againſt him by J. N., and that the de in cuſtody on a 

fendant being ſo in cuſtody was ſuffered to eſcape, The Cg Plaint by 
defendant demurred, and inſiſted, that there ought to Aa” may bring 

have been a precept ſued out on the latter plaint, on which eſcape. | 

the ſheriff might 1 a cepi: as if H. is arreſted * 274 ] 

by the ſheriff ad ſeclam A., and afterwards another writ ies 

„„ 7 4 delivered 


374 


court could not, in an adtion of 'eſcape 


| arreſt; and that after verdict, judg- | 
Hard. 310, An action will lie for the | 
voluntary eſcape of a priſoner on meſne 


Ekcape. 


delivered ad ſectam B., he is now in cuſtody for B., and the 
very delivery of the v 
and in debt for eſcape B. muſt declare that H. was arreſt- 


-writ to the ſheriff Was an arreſt in law, 


ed on this writ; for the declaration muſt be according to 


the operation of law, and not according to fact. Vide 


5 Co. 89. But after two terms debate, Holt, Chief Juſtice, 
having looked on Mackally's caſe, ſaid, that upon entering 
à plaint in the counter, there never is any precept award- 


© ed} but che ſerjeant of the mace arreſts the party by his 
general authority, and therefore there is nothing more to 
be ſet forth than is ſet forth in this eaſe; for by entering 


the plaint and charging the defendant in the counter, he 
is in atual cuſtody of the ſheriff: So if the ſheriff of 


Northumberland have a man in cuſtody in Northumberland, 
and the ſheriff is himſelf here in town, and a writ is deli- 
vered to him againſt that perſon, he is in his cuſtody im- 
meliately upon that writ; otherwiſe if the'man was out of 


the county at the delivery of the writ, as in caſe the ſheriff 


was bringing him to Weftminfier on a habeas corpus (a). 


| (a) R, Bull V. Steward, 1 Wilf. © 


255. that an officer of an inferior 


on meſne proceſs, take advantage of 


an error in the proceſs of the inferior 


court, provided-he could juſtify the 


ment. ſhould not be arreſted for want 
of ſhewing the. cauſe of action to be 
ſuch whereof the inferior court had 
juriſdiction. In Zucking v. Denning, 
ante 201. it was held, that though it 
appeared at the trial on eſcape under 
proceſs of an inferior court, that the 
cauſe of action aroſe out of the juriſ- 


diction of that court, the plaintiff 


"ſhould recover. 


of action in the inferior court aroſe 


So in Higginſen v. 
Sherif, Com. 15 3. a plea that the cauſe 


out of the juriſdiction of that court, 
was held bad. An action on the 


caſe may be maintained for the eſcape 


eſcape of a perſon arreſted by latitat, 


* 


of a perſon in cuſtady under a cap:as 


wt legatum on meſne proceſs, Cookv.. 


Champneys, 2 Str. 901. So on a writ 
de -excommunicato capiendo, Slipper v. 


Maſon, 2 Ld. Raym. 788. So tor the 


and brought by habeas;corpus be fore a 
judge of C. B., and by him committed 
to the Fleet, charged with the latitat, 


> although no proceſs of C. B. appeared, 


Gambier v. Wright, 2 Str. 95 1. It is 


an eſcape to ſuffer a priſoner to walk 
at args through the town, though at- 
tended by a keeper, Balder v. Temple, 
Hob. 202. It is a voluntary eſcape for 
the gaoler to make a priſoner a turn- 
key, and permit him to go out on er- 
rands, Wilkinſin v. Salter, Ca. Tempe 


proceſs, though he returns the ſame 
day, and the plaintiff knowing of the 
eſcape afterwards, proceeds to judg- 
ment againſt him, Rawven/croft v. Eyles, 
2 Wilſ. 294. A perſon having, after 


judgment, ſurrendered to Newwgere in 


diſcharge of her bail, where the plain- 
tiff intended to charge her in execu- 
tion, as the ſheriff was carrying her 
to the chambers of the Chief Juſtice by 
virtue of a habeas corpus, was reſcued, - 
and the ſheriff was anſwerable for her 
eſcape, Crompton v. Ward, 1 Str. 429. 
The ſheriff is not liable to anſwerfor an 
eſcape from a ſpecial bailiff appointed 
by the plaintiff himſelf, De Moranda v. 
Dunkin, 4 T. R. 120. The ſheriff's 
return of non ef? invent, on the back 
of a writ is ſufficient evidence of the 
writ having been delivered to him, 
Blatch v. Archer, Cowp. 63. The 
bailiff of a liberty, who has the return 
and execution of writs, is liable to an 
action of debt for an eſcape by remav- 
ing 


| 5 could not prove any debt due to him 


| Eferow, 


ing a priſoner taken in. execution to 
the county gaol without the liberty, 


t 274 


may ſuffer the priſoner to go at large, 
provided he has him at the return of 


and then delivering him to the ſheriff, the writ, 4:4in/on v. Matteſon, 2 T. R. 


Boothman v. Ld. Surry, 2 Term: Rep. 5. 172. 
The plaintiff was nonſuited becauſe he 


from the priſoner, who eſcaped on 


meſne proceſs, Alexander v. Macanley, 
rying him to 


The ſheriff is not liable to an 
action on the caſe as for an eſcape 
for keeping a priſoner in meſne pro- 
ceſs in his cuſtody out of 
return of the writ and a 
aol, if the jury find 


gaol after the 


terwards car- 


4T.R. 611. Itisno defence that the 
gaol was demoliſhed by rioters; for that the pad has not been delayed 
nothing but the act of God and the or prejudiced in his ſuit, Planck v. An- 


King's enemies will excuſe, Elliott v. derſon, 5 T. R. 37. 
Walker, 2 T. R. 126. 


Duke of Norfolk, 4 T. R. 789. After 


Vide Bonafons v. 


an arreſt on meſne proceſs the bailiff 33 


Watts verſus Roſewell. 
| [Mich. 1 Ann. B. R. 2 Ld. Raym. 803, 8. C.] 
1 N debt upon a bond, the defendant pleaded it was de- 


livered as an eſcrow, to be his deed, upon the plaintiff's 
clude to the | 
' country. Plowd. 


ſealing and delivering a general releaſe, which was not 
done, et fic non eft faftum, & hoc paratus eſt verificare,' &c, 
The plaintiff demurred, and ſhewed for cauſe that the plea 
ſhould have concluded to the country; and the reaſon in- 
ſiſted-upon in argument was, that it is a ſpecial negative of 
the affirmative in the declaration, and the general conclu- 
ſion in the negative had waived the ſpecial matter prece- 
dent; and 1 Ven. 210. was quoted as an authority in point. 


Though it was admitted, that if the plaintiff had pleaded 


over, and taken iſſue upon the ſpecial matter, it had been 
well. On the other fide was cited 1 Keb. 30, 242. 3 but 
note, no judgment is entered in that caſe. But in the prin- 
cipal caſe judgment was given for the plaintiff, becauſe the 


precedents are accordingly, 


Z 4 


Plea, delivered 
as an eſcrow, 
ouzht to con- 


66. b. Hob. 
246. contra. 


Far. 53, 105, 


Ccmb. 86, 211, 
479. 6 Mod. . 
217. S. C. Holt 
213. 6 Mod. 


2 217. 5 4 
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6 Mod. 217, 
213, Ante 2. 
Com. Dig. 
Pleader, E. 32. 


5th vol. 3d edit. pa. 414. 
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Leaſe for years 
may operate as to 
part by eſtoppel, 
and as to the reſi · 
due by paſſing an 
intereſt. Cro. El. 


36, 37- 4 Co. 


54. 3 D. 279. 

+ Yo S. C. 
kin. 324. 

Carth. 292. 


: 3 Lev. 21 Je 


3 Salk, 152. 
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| ears, 'The defendant pleaded that a year before the 
plaintiff made a leaſe. for forty years to A., v;rtute cujus A. 

entered and was poſſeſſed; and that though the defend. 
ant did afterwards enter, yet he was accountable to the 
ſaid 4. On demurrer Carthery. argued, that the fecond 
leaſe was void for the firſt thirty-nine years, and ſo was 
the reſervation, and that here was no eſtoppel, becauſe 
the laſt. of the forty years Wee by the leaſe. Vide 
Plow. 453, 422. 1 Hf. 47. Where tenant, pur. auter vie, 
made a leaſe for years by indenture, and afterwards pur- 
chaſed the reverſion, and it was held that the leaſe ended 
by the death of cſtui que vie, ſo is 3 Cro. 707. Et per 
Holt, C. J. The reaſon of the cafe in 1 IH. is, becauſe te- 
nant for life has a freehold, which is a greater eſtate, and 
the leaſe will need no eſtoppel, if the lite endure : But in 
the principal caſe the leaſe muſt neceſſarily be void for 
thirty-nine years, unleſs made good by eſtoppel; and that 
a leaſe for years may operate and take effect as to part by 
eſtoppel, and as to the reſidue by paſling a real intereſt, is 
very plain from the common caſe of concurrent leaſes, 
which are all of them as to part good by eſtoppel, and a 

rent reſerved thereon (a. es mg | 


D EBT for rent on an indenture of leaſe for forey- 
Y 


| a) Fide Ladivids ee . 37. K. 4. Hermitage v. Tembins, 1 Ld. 
af Doe v. Burt, ib. 701, Fairtitlev. Raym. 729. Goodtitle v. Morſe, 3 T.R, 


£1 


Gilbert, 2 T. R. 169. Cooke v. Loxley, 365. 


2. Rock ver/us Leighton. 
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7 demiſe of R, Y: x ſpecial verdiet 6 al. 56h, * 
was found, viz. that S. R. was ſeiſed in fee of the en e yoann 
lands in queſtion, and that being ſo, H. M. recovered Nr 3 


judgment againſt him in debt for 1277. in B. R. in Mi. the judgment of 


_ chaelmas term 1656, which they find in hæc werba': That . | 
in Hilary 13 ll. 3. the lefſor-of the plaintiff, as admini- con judgment 


ftrator of the ſaid H. AM., ſued a ſcire ciar, reciting' the for the plaintiff, 
judgment as of Trinity term, againſt the tertenants of the 8 _—— | 

1 which the ſaid S. R. had on the day of the judgment brought, the de- i 
recovered, or at any time afterwards. That the terte- fendant is eftop= 


bound by this eſtoppel: As if a man makes a leaſe by 
indenture of D. in which he hath nothing, and after pur- 


chaſes D. in fee, and after bargains and ſells it to A. and 


his heirs; A. ſhall be bound by this eſtoppel ; and that 2 Keb. 364. 
where an eſtoppel works on the intereſt of the lands, it Mod. Caſes 258. 
runs with the land into whoſe hands ſoever the land Rm 1 
comes; and an ejectment is maintainable upon the mere gg. Jon. 460. 

8 
5 ö | Co. Litt. 352.8. 


eſtoppel (a). 
() KR. upon the authority of this take advantage of an eſtoppel, for it 
caſe, Str. 818. that an aſſignee may runs with the land. | 


zdly, The 


nants (of which the defendant was one) appeared and Lavin pe foals ; 
pleaded nu tiel record, and iſſue joined thereupon, and a variance. Poft 
day was given to bring in the record; at which day the re. 291. 3 Salk. 
cord of the judgment of Michaelmas term: 1656 was pro- 251. Hot 
duced, and judgment re quod habetur tale recurdum, and | 
execution awarded: That thereupon the plaintiff ſued out . Rol. 18 
an elegit, upon which an inquiſition was taken, and thke 
lands in queſtion extended; and for the variance between 
the judgment recited in the ſcire facias, and that given in 
evidence, the jury doubted. After argument, and conſi- 
deration from Eaſter term to Michaelmas, the Court held, 
that the defendants were eſtopped. by this judgment in the 
ſcire faciat, to ſay that there was no judgment in Trinity 
term, becauſe that matter had been tried againſt them, 
and the defendants were concluded to falſify the judgment 
in the point tried: Thus, if a ſcire facias be brought againſt 1 $13. 54. 
the iſſue in tail upon a judgment in debt againſt the anceſ- R. 1. 
tor, and he being warned makes default, he ſhall not | Keb. 8 
come afterwards and fay that he is tenant in tail; ſo if he 055 
plead any other matter, and it is found againſt him: Alſo 
they held the judgment upon the ire faciat is ſufficient 
title in the ejectment, and the firſt judgment need not be 
given in evidence. 7 0 
2dly, The Court held, not only that the parties, but Where eſtoppel 
all claiming under them, on this recovery, would be — * 


land, it runs 
with it and is a 
title. 1 Lev. 43. 


the record, the 
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Fury is bound by gdly, The Court held, That not only the parties and 
e claiming updre them, but the Court and jury were 
| the fact at lage bound by this eſtoppel, and that the jury cannot find 
* by pleading. againſt this eſtoppel; and the Court took this difference, 
12771 That where the e he title is by eſtoppel, and the 
W he general iſſue, the jury are bound by 
ttutce eſtoppel; for here is a title in the plaintiff, that is a 
good title in law, and a good title if the matter had been 
diſcloſed and relied on in pleading ; but if the defendant 
pPlwKẽeads the ſpecial matter, and the plaintiff will not rely 
ae "Bp on the- eſtoppel when he may, but takes iſſue on the fact, 
Aan tte jury ſhall not be bound by the eſtoppel, for then they 
„are to find the truth of the fact which is againſt him. 
er zz. fat. Thus in debt for rent on an indenture of leaſe, if the le- 
Lit. 47. b. fendant plead #n/ dabet, he cannot give in evidence, That 
Re 4 8. Vi. the plaintiff had nothing in the tenements; becauſe; if 
„he had pleaded that ſpecially, the plaintiff might have re- 
plwKwied the indenture and eſtopped him; but if the defend- 
ant plead nini habuit, c. and the plaintiff will not rely 
on the eſtoppel, but reply habuit, tc. he waives. the eſto 

„ pel and leaves it at large, and the jury ſhall find the 

truth notwithſtanding his indenture. © 


defendant pleads 1 


— 


4. Smith verſus Villars. 
1 {Frin. 1 Ann. B. R. Yide Title Abatement, pl. 7. 


. [Paſch. 4 Ann. B. R. 21d, Raym. 1184. 8. 833 


de ol: IN debt for rent upon an indenture, if the defendant 
e ge ng pleads. ni habuit in tenementis, the plaintiff need not 
other fide may reply that eſtoppel, but may demur, becauſe the deelara- 
demur. Co. Lit. tion is on the indenture, and the eſtoppel appears on the 
To 18. 6. record; otherwiſe if he had declared quod cum dimiſſſſet. 
Oro. El. 362. 80 is Spea#'s caſe, Hob. 206. The plaintiff declares on the 
70. Sn. levy, and therefore no eſtoppel, becauſe there no eſtop-. 
Git. pel is pleaded, and relied upon: But if he had declared 
upon the return prout patet per recordum, the defendant 
could not have pleaded payment; if he had, the plain- 
tiff might have demurred without pleading the eſtoppel(a). 


Judgment was given for the plaintiff niſi. 


| (@)(R ace. 5 Lov. 146. Ld. Royer. 1 Bro. Far. Ca. 334 
1850. Str. 817. 1 Barn, B. R. 113. 1 | 
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e Anonymous. 
| [Can Holt, C. J. Atnifi 7 at Hertford, 1690. * 


12 was adjudged, per Halt, 8 5 That in debt for Ar 
1 upon nil debet pleaded, the ſtatute of limitations may 
be given in evidence, for the ſtatute has made it no debt 
at the time of the 

in the preſent tenſe; but in caſe on non aſſumgſit, the 
— of limitation cannot be given in evidence, for it 


ſpeaks of a time paſt, and _—_——_ to the time of e | 


the promiſe (a). 


"4A R. acc. 1 14 Bays: 163. 75. 55 ante 1 * 
notes to le v. 1929 ante 29, 


Dominus Rex 15 Dominum Preſton | 


Mich. 3 W. & M. B. R.]. 


LCRD Pre efton was committed by the court of quarter 
ſeſhons for refuſing to be ſworn to give evidence to 
the grand jury on an indictment of high treaſon. He was 
brought by habeas corpus in B. R., and Holt, C. J. ſaid, It 


79 pleaded, the words of which ts 
85 


* 2 Noll. 
Abr. 682, 683. 
Ante 129. 


Refuſing to give 
evidence to the 
grand jury, is & 
contempt fine- 
able. 


was a great contempt, and that had he been there be 


would have fined him, and committed him till he Fin 
fine ; but being otherwiſe, he was bailed. 


3- Howard ver/us W eee 
© [Mich, 4 W. & M. B. R.] 


Uros a bill exhibited in Chancery to gebeten teſ- 

timony, the defendant (who was heir at law) ſtood in 
contempt, and would not anſwer, and thereupon the 
plaintiff had a commiſſion, and examined witneſſes to the 
matter of his bill de bene eſſe, and the defendant joined in 
commiſſion, and croſs- examined ſome of the witneſſes 
produced for the plaintiff, and before the anſwer came in 


the witnciſcs died: And upon a trial in ejectment, in 
| which 


Carth. 255. 
Pepoſi:ions 
taken in Chan- 
cery de be. e elle, 
are good evi- 
dence at law, 
where the wit- 
neſſes die before 
anſwer. Poſt 
281, 286. 

2 Salk. 555, 
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x Show. 363, dence? And a verdict was 


278 t-  - ..,.._ Evidence; 


290. J lle. Which the plaintiff made title under this will, the queſtion 
246. S. C. was, Whether theſe depoſitions could be given in evi- 
taken for-the plaintiff, but the 
| foſhea ſtayed till the .of the Court was had on this 
point: And it was not queſtioned, but if the defendant 
5 dad anſwered, and theſe depoſitions had been taken after 


| [ 2791 anſwer, they had been good evidence againſt the ſame 


Vide Godb. 326. parties, and thoſe that claim under them. Et per Eyre, J. 


Hob. 112. lt might be very inconvenient if this ſhould not be allowed 
2 Ro. 79 gas evidence; how otherwiſe can a deviſee examine wit- 


H rd. 2. . . 8 = . 
: * 2 neſſes in perpetuam rei memoriam For the heir at law will 


Hard. 315- . not anſwer to the plaintiff's bill; and on the other fide he 


Renn. 335» 6. will not call in queſtion the title of the deviſce, as long as 


he has witneſſes alive to prove the will; but as ſoon as 


1 Lil. s. they are dead, then will commence his ſuit(o). Fide Shower 


e d. . 


(e If the defendant is not in con- they were taken; Reg rverth v. Coun- 
rempt, ſuch depoſitions are not ad- teſb of Perbrote, Hard. 473.3 except 


miſlible evidence. v. Brown, 


Hard. 315. Via Howard v. Tremain, 
Raym. 335. 4 Mod. 147. It is ſuf- 


ficient proof that 7 were 
taken upon bill and anſwer, if the ſix 
clerks book mentions them in the in- 


rolment of the decree, though then 


loſt. '5 Med. 211. Depoſitions can 


only be given in evidence for and 


againſt parties ta the ſuit in which 


in caſe of tolls and cuſtoms, and where 
hearſay and reputation are evidence, 
or in contradiction to what the wit- 
neſs fwears in another cauſe. Bull. 
N. P. 239, 240. Depoſitions may be 
read if the bill is diſmiſſed becauſe the 
matter is not proper for equity to de- 


.cxee; but not if it is diſmiſſed for the 


irregularity of the complaint. Gilb, 


| 4. Darby verſus Boucher. 
fat. 5 W. & N. C. B.] 


In indeb. af- N an aſſumpſit for money lent, ud hoy F laick 


fumplic given u J out to the uſe of the defendant's wife dum fola. Upon 


may be given in 


evidence on non non aſſumpſit pleaded, upon trial before T rehy, C. J. the 


allumptt. defendant offered to give in evidence. the Ie of the 


| . feme at the time of the promiſe, which the Chief Juſtice 
44. | P! = oe r. 
Ante 17090 doubting of, it was referred by conſent to him as a caſe, 


_ Gild.C.B. 53. who conſulted with the reſt of the judges, and there being 


7" 885 '97* ten of the judges then preſent, they all agreed that upon. 


the general iflue ſuch evidence hath been of late admits. 
ted (b); and the Chief Juſtice in giving his opinion ſaid 
it was true, that in the books ſuch reſolutions are not to 
be found, for that actiont on the caſe have not been fo 
common till of late; and that as to the objeQtion, That 
the plaintiff may at this rate be ſupriſed, who may be ſup- 


(3) Whatever defeats the promiſe is goed evidence on non affumpſit, 2 Str. 73 1 
e A 504 


erdwoente⸗ 
poſed to come prepared to prove nothing but his debt; 


279 


the ſame objection might be made againſt allowing pay- 


ment to be given in evidence in caſe of an aſumpſt in 
law, admitting there was a difference betwixt an expreſs 


| Acne and an aſſumpſit in law, and then upon an expreſs 


cial afſumpſit infancy cannot be given in evidence upon 
the general ifſue : Yet he ſaid, Suppoſing that in this caſe 
there had been an expreſs afſump/t to pay the money, or 
the money laid out, this had been void, it being no more 


than the law implied upon the lending and laying out; 
and the Chief Juſtice ſaid, that the promiſe of an infant is 


abſolutely void ; but a bond takes effect by ſealing and de- 
livery, and conſequently is a more deliberate act, and 
therefore is only voidable (a). And in this caſe there was 
another queſtion made, which was, One lends an infant 
money, who employs it in paying for neceſſaries, whether 
in that caſe the infant be liable? And it was held clearly 
by the Chief Juſtice, that the infant is not liable; for it is 
upon the lending that the contract muſt ariſe, and after 
that time there could be no contra raiſed to bind the in- 
fant, becauſe after that he might waſte the money, and 
the infant's applying it afterwards for neceſſaries will not 


> by matter ex poſt facto entitle the plaintiff to an action (5). 


(a) This point is very fully diſcuſſed 
and illuſtrated by Lord Mansfield, in 
| Zouch ex dem. Abbott v. Parſons, 3 Bur. 


I go 58 

. 775 It is otherwiſe in equity, for if 

one lends money to an infant'to pay a 

debt for neceſſaries, and in conſe- 

uence thereof the infant does pay the 
ebt, here, although he _ not be 

lable at law, he muft nevertheleſs be 


ide Ld. Raym. 344+ 


5. Anonymous. 
[Paſ. 5 W. & M. C. B. 


OTA. Treh, Chief Iuſtice, related a caſe upon tlie 
clauſe of hy ſtatute of frauds, ory, ſays, that no ac- 
tion ſhall be brought upon eement that is not to be ber- 
ps; within the ſpace of one year from the making ther 
wnleſs it be in writing. e caſe was, That a parol pro- 
miſe was made to pay ſo much money upon the return o 
ſuch a ſhip, which ſhip happened not to return within two 
years time after the promiſe made, and whether this parol 


Cro. Jac. 494 
2 Lill. 52. One 
lends an infant 
money, and he 
lays it out in ne- 
ceſſaries, yet the 
infant is not lia- 


ſo in equity ; becauſe in this caſe the 
lender of the money ſtands in the place 
of the perſon paid, viz. the creditor 
for neceſſaries, and ſhall recover in 
equity as the other ſhould have done 
at law, Marlow v. Pitfield, 1 P. Ws. 
$ 58. So a huſband is liable in equity 
or money lent to his wife for neceſſa- 
72 Harris uv. Lee, 1 P. Wms. 


482. 


[280] 


Parol promiſe - 
to be performed - 
on a contingency 
is not within the 
ſtatute of frauds, 
though that hap- 
pen not within a 
year. 


promiſe was void by the ſtatute of frauds, was made a 


2 before all the judges: And they were of opinion 
that this was a good promiſe, and not within that —_— 
: 10 of 


% 
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returned within a year; and thoug 


(a) | R. acc. 


Evidence. 


ol the Natute, for that by poſſbilie 


the: ſhip might have 
| 9 accident it hap- 
pens not to return ſo ſoon, yet, they ſaid, that clauſe of 
the ſtatute extends only to ſuch promiſes, where, by the 


expreſs appointment of the party, the thing is not to be per- 


formed within a year (a). _ 


That a p romiſe to pay it was ruled that a promiſe, to; leave 


en marriage is not within the ſtatute money by will was not within the ſta · 
eaſe cited per Holt, 1 Ld. Raym. 316. tate, and the Court allowed the rule to 
Fide ac. Anon. Comb. 463. So in Fen- be as here ſtated. Yide 1 Ld. Raym. 


ten v. Emblers, 


, 


non aſſumpſit, 
condemnation in 
foreign attach 


ment may be 


given in e i- 
dence, and where 
It muſt be plead - 
ed, and how. 
Poſt 291. Vide 
Poſt, pl. 32. con- 
tra. Co. Lit. 
282. b. 283. a. 
Skin. 639. Vide 


Ld. Raym. 186, 


727. Bl. 834. 
3 Will. 297, | 


Indenture of 
bargain and ſale 
inrolled, may be 
given in evidence 
without proving 


the execution. 
Ante 245. 8. C. 


Comb. 247. 
Holt 478. 3 Lev. 


387. 8. C. Co. 


Lit. 230. b. 
Co. Lit. 7. a. 
Ante 246. Co. 
Lit. 225. b. 


[2811 


3 Bur. 1278. 1 Bl. 353. 316. Skin. 353. Holt 326. 


6. Brook verſus Smith, 
Pal. 5 W. & M. Coram Holt, QF, A. niſi prius, Mid- 


dleſex. ] 


1 N aſſumpſit evidence was giyen, that the debt was at- 
tached by the cuſtom of London before the action 
brought, and condemnation had there before plea plead- 
ed, and it wis urged that this ſhould relate to defeat the 
action. But per Cur it was ruled, that if an attachment 
and condemnation. be before the writ purchaſed, it may be 
given in evidence on the genefal iſſue, becauſe that is an 
alteration of the property before the action brought; but 
if the attachment only be before the writ purchaſed, it 
ought to be pleaded in abatement of the writ; and if the 
condemnation be after the action commenced and before 
the plea pleaded, then it may be pleaded in bar, but ſhall 
not be given in evidence on non aſſumpſit, for that the pro- 
perty is not altered until condemnation z and the plaintiff 
had a verdict, © Shs . D 


7. Smartle ex dimiſſ. Newport ver /is Williams. 
tfaſch. 6W.&M, B. R.] 


1 P ON che trial at bar in this caſe (Vide ante title Dif- 
” ſeiſin, pl, 1.) a deed of bargain and ſale acknowledged 
by the: bargainee and inrolled, by which a term for years 
was aſſigned, was given in evidence without any proof 
made of the bargainor's ſealing and delivery thereof; and 
after * debate it was allowed per Hol! C. J., and Eyre J., & 
tot. Cur. For the acknowledgment of the party in a court 
of record, or before a maſter extraordinary in the country, 
(as this was,) is good evidence of it being ſealed and deli- 
vered ; and ſuch an acknowledgment eſtops a man from 
F pleading 


| pleading non of faBum. Alſo inrol.aents of deeds'on'the 


ſtatute are admitted every day in evidence without witneſſes 


281 


” } 
* * - 


of the ſealing and delivery; and it is the acknowledgment 


which gives it credit, and not its operation or contents. 


Alſo they held a ſworn copy of a deed inrolled good evi- 


dence (a). * 


| (a) Vide ſome obſervations on the 
authority of this caſe, B. N. P. 256.; 


from which, and the report in 3 Lev. 


7 


it appears that the acknowledgment 
was made by the bargainor. | 


8. Dominus Rex verſas Paine. 


THill, 7 Will. 3. B. R. 1 Ld. Raym. 729. 8. C.] 


JN an information for a libel againſt the Government, 
not guilty being pleaded, upon trial the attorney-gene- 
ral offered in evidence depoſitions taken before a juſtice of 
peace relating to the fact, the deponent being ſince dead. 
pon advice with the juſtices of the Common 
Pleas, in caſes of felony ſuch depoſitions before a juſtice, 
if the deponent die, may be uſed in evidence by the ſtatute 
12 Pb. & Mar. c. 13. () But this cannot be extend- 


Et per Cur. 


| (3) The flat. 1 & 2 Ph. & M. 
e. 13. enacts, That juſtices, when any 


priſoner is brought before them for 


manſlaughter or felony, ſhall, before 
any bail or mainprize, take the exa- 
mination of the priſoner, and the in- 
formation of them that bring him, of 
the fact and circumſtances thereof, and 
the ſame, or as much thereof as ſhall 
be material to prove the felony, ſhall 
put into writing before they make the 
balls and certify ſuch examina- 
tion, together with the bailment, at 
the next general gaol delivery. There 
is alſo a proviſion, that upon inquiſi- 
tions before the coroner for murder or 
manflanghter, he ſhall put in writing 
the evidence given to the jury before 
him, being material, and certify the 
. ſame inlike manner, The 2d and 3d 
P. & M. c. 10. extends the ſame 
ates: to the caſes where the pri- 

ner is committed. But there is no- 
thing in either of the acts which or- 


| . dains, that if the deponent die his de- 


- poſitions may be given in evidence on 
the trial, In 2 Hale P. C. 52. it is 
ſaid, «The examinations, (wiz. of 


R þ (1) i. e. the juſtices. 


Carth. 406. S. C. 
5 Mod. 163. 
Depoſitions be- 
fore a juſtice, 
deponent ſince 
dead, evidence 
only in felony. 
2 Jones 53. 

2 Salk. 555, 
691. Ante 278. 
7 Poſt 286. Let. 
ed v2 #4 460 
the party accuſed) © may be read in 
evidence aged the priſoner, and fo 
may the information of witneſſes taken 


upon oath, if they are dead, or not able 
to travel, for they (1) are judges of 


record, and the ſtatute enables and re - 


uires them to take theſe examina- 


tions.“ The ſame poſition is in 1 Hale 


30% „„ ; | 
n 2 Hawk. ch. 46. J. 6. it is ſaid, 
That the examination of an informer, 
taken by virtue of theſe ſtatutes, may 
be given in evidence at the trial of the 
inquiſition or indictment, if it be made 
out by oath to the ſatis faction of the 
Court that ſuch informer is dead, or 
unable to travel, or kept away by the 
means or procurement of the priſoner. 
Sir Mic. Faſter, enumerating the in- 
ſtances wherein the law makes a dif- 
ference between the caſes of petit trea- 
ſon and murder, ſays that, “ upon the 
foot of 5 and 6 Ed. 6., informations 
taken before juſtices of peace are not 
evidence to ground a conviction for 
petit treaſon 1f the party be living, 
though unable to travel, or kept out 
of the way by the priſoner ;”” Cra. 


Law. 
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Law. 337. plainly intimatin 8 
nion of the admiſſibility of ſuch evi- 


: dence i in caſes of felony. 
oY Wekfter's caſe, Leach*s os, Cu. 


+» the information of an aceomplice 
4 died before trial is ſaid to have 
been adjudged by Ld. Ch. Juſtice Lee 


280. Comb. dard thin ch par ef dur, ail threfots 
| 358. ede 3 not to this . 8 11 
. C. ch. 46. f. 6. * „, 


1 in ax e e 
tice of peace can in no caſt be read. 


Vid 1 Kelynge 55. Harrifon's caſes 


State Trials 94. 


The weight of authorities upon 
point ſeems to be ſũeh, that it the 
too late to reſort to reaſoning 55 


to be admiſſible. 


if the witneſs was dead or be [8 ſea; (a) Viur 3 
e . 8 2 


Wilkinson. 


. 2 Plow. 426. 
' Yelv, 34 Caſes court; yet in this caſe it was admitted, that heralds books 


the Eonftruftion of the act, althou 9 
5 


In Bromurick's caſe, 1 Lev. 180. N ſuch reaſoniog not exclud 
2 For. 53, it was ruled that depoſi- expoſition which has been given 


tions before: a coroner. were evidence, to it may be K. 5e diſputable. 5 
R. ns Rex v. ** 


9. Stainer Gn Butgelks of Drolthich: 
[Mieh, 7 W. z. B. R.] FAME 4b 


| ** bit. A* ue was directed out of Chancery; ee the 


tory is evidence queſtion was, Whether by the cuſtom of Droitwich 
to prove 2,” falt-pits could be ſunk in any part of the town, or in a cer- 
Lingiom in in ge. tain place o only? And upon the trial at bar Cambder's Bri- 

; otherwiſe annia was offered in evidence, but refuſed ; for the Court 


od 


| of peru held, that a general hiſtory might be given in evidence to 
 Cales 325, 243, prove a matter relating to the kingdom i in general, becauſe 


2 Ll. $52» * the nature of the thing requires it, but not to prove a par- 
aud Fry. Heralds ticular right or cuſtom : So in the caſe of St. Katharine's 
Books, Dean of hoſpital, Hale, C. J. allowed a chronicle to be evidence of 
Durham and 2 particular point of hiſtory in Fd. III.'s time: So 4 


 year-book may be evidence to prove the courſe of the 


B. R. 35. Holt are good evidence as to pedigrees, and pariſh-re iſters as 
_— ones to births and marriages, upon the nature of the — ui 3 and 


2324. Skin. 45, 


623. S. C. it was ſaid that in the Exchequer, the queſtion K. 
Lp pe op 9. Whether the abbey de Sentibus was an inferior abbey, or 
3 Mod. 259. © not? Dugdale's Monęſticon Anglicanum was-refuſed for evis 


TIO yg dence, becauſe the original records might be had in oy 


Fra Cafes a2 augmentation-office, 


x Barnard: B. N. B. In this caſe was cited a cafe about twelve years 
14, n . before of Neale and Fry, where a deed was produced to be 
1 WAG 276 en made, 1 Ph. Mar., wherein all the titles were given 
* L 282 Philip, which he uſed after the ſurrender of Charles the V. 
Now, though Charles had then ſurrendered, yet Philip did 
not take thoſe titles upon him till that ſurrender had been 
received by the Council of Spain, which was ſix moiiths af= 
ter; ſo that the deed muſt needs have been forged; and 
to prove the time of receiving that e chronicles | 


were * and admitted as evidences 


10. Anonymous. 
Tkxaſch. 8 Wil. 3. B. 1 


1 N an action on the eaſe for money had and received to the 
1 plaintiff's uſe, upon the evidence it appeared, that the 

üntiff's wife was executrix, and that the money was 
paid to the defendant as due to her; and the plaintiff was 
nonfuited, becauſe the action ought to have been brought 


by buſband and wife as executrix, for it being paid with- 


out any authority from the huſband, it remains as a debt 
due to the executrix; and if the huſband dies, the wife 
may bring an action for it; but if the money had been re- 
ceived by authority from the huſband, then it had been as 
his receipt, and as his money, and the action might well 
Have been brought in his name, 
been aſſets in her hands. 


11. Middleton verſus Fowler & al. 
[Mich. 10 Wil. 3. Coram Holt, C. J. At nift pris! 
Maſterof eb 


AN acdion upon the caſe upon the cuſtom of the realm 
2 A was brought againſt the defendants being maſters of a 
| ſage-coach; and the plaintiff ſet forth, that he took a 
place in the coach for ſuch a town, and that in the journey 
the defendants by their negligence loſt a trunk of the plain- 
tiff's. Upon not guilty pleaded, upon the evidence it ap- 
| peared, that this trunk was delivered to the perſon that 
drove the coach, and he promiſed to take care of it, and 
that the trunk was loſt out of the coachman's poſſeſſion z 
and if the maſter was chargeable with this action, was the 
queſtion, Holt, C. J. was of opinion, that this action did 
not lie againſt the maſter, and that a ſtage-coachman was 
not within the cuſtom as a carrier is, unleſs ſuch as take a 
diſtinct price for carriage of as well as perſons, as 
waggons with coaches; and though money be given to the 
driver, yet that is a gratuity, and cannot bring the maſter 
within the cuſtom ; for no maſter is chargeable with the 
acts of his ſervant, but when he acts in execution of the 
authority given by his maſter, and then the act of the ſer- 
vant is the act ol 
ſuited (a). 


(a) Viar Rep. 3. R. Temp. Hard. $5, 194. cu 25. 


Vor. I. A a 


and the money would have 


the maſter; and the plaintiff was non - 


232 


Payment of m6« 
ney due to the 


wife as execu-. . 


dence to main - 


tain action for 
money received 
to huſband's ule, 
Hob. 18. Us 5 
1 Roll. Rep. 313. 


. Br. Ban 


coach not 


chargeahle for 
goods Joſt by the - 


driver, unleſs the 
maſter takes 4 


price for the car= 


riage n 

1 Mod. 1 

3 Mod. 323. 
3 Lev. 25%. 
1 Danv. 3. 
2 Saund. 115. 

2 Salk. 423, 


426, 440, 441g 


444, 613, 614. 


4 Leon. 123. ö 
1 Show. 29. 
Hob. 206. 
Palm. 533415 
2 Cro. 202. 
Hutt. 121. 
Skin. 625. S. 8 
Holt 130. 
2 Show. 128. 5 


{Mich. 7 10 W. 8 


— 
— 
* 


on iadament 
for a cheat in 
procuring a note 
cannot bea wit- ſome fli 
' Neſs. Poſt pl. 20. oft 
Poſt 286, 287. J. 
| Raym. 191. 
Hob. 91. 2 Ld. . 
Raym. 1179. 


in the conſequence of the ſuit, which j 
charge her of the 100 4. For though tl 


Ciram Holt, C. J. A giſi prius, at Guild. 
all, 1 Ld, Raym. 396. 8. C. Xe 


homies information - againſt the defendant for a cheat, 
miſe of a note for 5./. from his mother-in-law, and by 
ht got her hand to a note of 100 /. At per Holt, 
he mother cannot be a witneſs, being concerned 


a means to dif- 


E verdict upon this 


information cannot be given in evidence in an action upon 


| Ante 118; per the note for the 100 l., yet we are ſure to hear of it to in- 


Holt. Holt 755. 
8. C. Ante 119. 


whoſe intereſt is de 


fluence the jury; and he ſaid he could not diſtinguiſh this 


from the caſes of perjury or forgery, where t 
Rated or prej udiced by the deed, c., 


e party, 


is no evidence to prove the perjury or forgery (a). 


(a) The authority of this caſe is de- 


firoyed by the King v. Bray, Temp. 
Hard. 358., the King v. * 
2 Str. 1229., and Abrahams v. Bunn, 
4 Bur. 2251. In the latter caſe, a 
perſon who had borrowed and repaid 
money upon an uſurious contract was 
held à competent witneſs in an action 
ui tam to prove the 5 5 
The preſent caſe was held not to be 
law ; and-it was laid down as an eſta- 
bliſhed rule that the queſtion in a cri- 
minal proſecution being the ſame with 
_ civil cauſe in which the witneſs was 
intereſted, went generally to the credit, 
unleſs the judgment in the proſecution 
where he was a witneſs could be given 
in evidence in the cauſe where he was 
intereſted. It was alſo ſtated as eſta- 


bliſbed, that where the matter was 


doubtful the objection ſhould go to the 


credit, and not to the competence. in 


Vie Martin v. Drayion, 2 T. R. 496. 
With reſpect to perjury, it was ruled 
in Rex v. Ellis, + Str. 1104., Rex v. 
Munex, 2 Str. 1043. that perjury could 
not be proved upon an indictment by 
the evidence of the perſon againſt 
whom it was committed ; but thoſe 
caſes, as well as the preſent, are over- 
ruled in Rex v. Broughton ; and Bart- 
leit v. Pickerſpill, cited 4 Bur. 2255. 
a fords an inſtance of ſuch evidence be- 


Of. N. P. 257. Efpinaſſ 7 


from thoſe intereſted/in the cg 


* 


allowed. Still it may be queſtion- 


» 
able whether the party grieved can be 


ab 


\ a witneſs to prove perjury upon the 


Rat. of 5 Elix. ch. g., as by that ſtatute 
the party injured is entitled to 10 7. 


The inadmiſſibility of ſuch evidence 


was determined in Bacin's cafe, 2 Rol. 
Ab. 685. 21 Fin, 363. and is recog- 
nized in 2 Hawk. ch. 46. ſ. 24. Bull. 
N. P. 289. 2 Hale's P. C. 281. As 
the ſtatute gives the action to the party 
upon the offender being ga 
ſuch conviction tends y to his 
intereſt, and muſt be given in evidence 
upon the action; and therefore the 
teſtimony ſeems inadmiſſible. | 
But a perſon from whom goods are 
ſtolen is admiſſible to prove the felony, 
though by ſtat. 21 H. 8. c. 21. he is en- 
titled to reſtitution, 2 Hale 281. Per- 
ſons entitled to rewards for apprehend- 
ing highwaymen, burglars, * 
ing Popiſh prieſts, are not diſqua- 
lified thereby from giving evidence, 


I * 2 80 
A perſon whoſe hand is forged bs 


fill conſidered as incompetent to prove 


the forgery, unleſs he has a releaſe 


the inſtrument, as is evident from 


daily practice. An exception is ſtated 
in Bull. N. P. 289., where he is not 
directly intereſted in the queſtion, as in 

Hell's 


of 


Malls caſe, who. was indicted for 
forging a receipt from A.; A. having 
recovered the money in an action 
againſt Vell, was alayns 

But in a caſe at the Oli Bailey, Sep. 
86%. 1592. the obligor in a bond being 
indicted for altering a receipt; for in- 
tereſt ſo as to make it appear a receipt 
for principal and intereſt, Horbam, B. 
held the 6bligee to be an incompetent 
witneſs, although he had obtained a 


: 4283 
might not be unimportant to conſider. 


how the witneſs in ſuch a cafe can de- 


rive any benefit from the conviction of 


the offender, as the goods being for- 


feited to the crown, he is thereby de- 


rived of the fruit of his verdict, and 


loſes all chance of ſatisfaction for his 


demand; and. it may, perhaps, be 
found, thatabe-nedmibllicy of ſuch 


_ teſtimony has been too generally taken 


for granted, without adverting to the 
difference of conſequences which might 


verdict invalidating the receipt, Judge reſult from its being received between 
If a 


ment not having been entered. one caſe and another, 
ſſiimilar point were again to ariſe, it l. 13. | 


13. Smith ver/er Sir Richard Blackham. 


Vid note to 


(Mich. 10 Will. 3. Coram Treby, C. J. At nifi ptius, at 


Guildball.] 


| FRE BY, C. J. An heir apparent may be a witneſs 
concerning the title of the land, but a remainder-man 
cannot, for he hath a preſent eſtate in the land; but the 
Heirſhip. of che heir is a mere contingency. The particu- 


lar caſe was this: The heir of a bankrupt was brought to 


prove a debt due to him in an action by the aſſignee, and 


Heir at law 
be witneſs 2 
title, remainder- 
man not. Vide 
2 Lill. 76. 


objected that the ſurplus of the real eſtate (which is only to 


come in aid of the perſonal eſtate) being to go to the bank- 


rupt and his heirs, the heir by ſwearing as to the perſonal 


eſtate has this benefit, that he diſcharges the real eſtate as 
to ſo mueh: But the C. J. allowed him to be witneſs, ſay- 


ing that was too remote a contingene 
LTenant in tail, remainder in tail, 


be in remainder can- 


not be a witneſs concerning the title of theſe lands; for 


he hath an eſtate, ſuch as it is (a). 


* (a) There have been a great many 
diſtintions with reſpec to the excluſion 
of witneſſes by intereſt, and the ſub- 
ect has been involved in ſome degree 

f confuſion. But the true criterion 
ſeems to be aſcertained by Gib. I. 
Ev. (225. 4th edit.) where intereſt is 
defined to bea certain benefit or 
diſadvantage to the witneſs attending 
the conſequence of the cauſe one way; 
and by the caſe of Bent v. Baker, 3 T. R. 
27. where it appears to be the opinion 
of the Court, that though the witneſs 
may be intereſted in the queſtion put 
to him, his teſtimony is admiſſible if 


” 


he is not intereſted in the event of the 


cauſe. In Carter v. Pearce, 1 T. R. 
164. it is alſo. held, that to ſhew a wit- 
neſs intereſted, it is neceſſary to prove 


that he muſt derive a certain benefit 


from the determination of the cauſe 
one way or another, The inclination 


of courts of juſtice has lately been, in 


doubtful caſes, to let the objection go 
rather to the credit than to the compe- 
tence of a witneſs, Rex v. Bray, Tempe 
Hard. 388. Abrahams v. Bunn, 4 Bur. 
2251. Walton v. Shelley, 1 T. R. 300. 
Bent v. Baker, ubi ſup. A ſteward of 
2 manor is competent to prove a cuſ- 
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tom for tenants to pay a fine due on 


the death of the „and to be re- 
Admitted; though he is entitled to a 
fee on ſuch admiſſion, Champion v. Ata 


deen, 3 Keb. go. The deputy of a 


patentee is a competent witneſs in ſup- 
port of the patent, Hanning's caſe, 
1 Mod. 21. So a perſon who had ſold 
an eſtate without covenants or war- 

is competent to prove the title 
of the vendee, 1 Str. 445. A perſon 


rateable to the poor, but not actually 


rated, may prove the ratability of 
another perſon, Rex v. Profſer, 4 T. R. 
17. A ſurety in an adminiſtrati 


bond may prove a tender by the ad- 


miniſtratrix, Carter v. Pearce, 1 T. R. 


163. In covenant upon leaſe from 4. 
to B., the iflue being whether C. (whoſe 
title both admit) demiſed firſt to 4. or 
D., C. is competent to prove the pri- 
2 Bell v. Harwoed, 3 T. R. 308. 
A fact 


a or who receives à commiſſion 
may prove a contract between buyer 
ſeller, Dixon v. Cooper, 1 Will. 40. 


An executor who. takes no beneficial 
Intereſt may prove the validity of the 


will under which he is appointed, 
though he has acted under it, and may 
have rendered himſelf liable to actions 
on its being ſet afide, Lowe v. 7olife, 


1 Bl. 365. Goodtitle v. Welford, Doug. 
139. A bare truſtee may prove the 


execution of the deed to himſelf, Gg, 
v. Tracy, 1 P. Wms. 289. Creft v. 
Pyke, 3 P. Wms. 181. A creditor who 
has ſold his intereſt in a debt is a good 


witneſs to ſupport. a commiſſion of 


bankrupt, Granger v. Furlong, 2 Bl. 
1273. A tenant in poſſeflion is not a 
oo witneſs ta ſupport his landlord's 
title, Doe v. Williams, Cowp. 621. 
Bail cannot be witneſſes for their prin- 
cipal, per Buller, J. 1 T. R. 164. ; nor 
a prochein amy, or guardian, for the in- 


ſant, 1 Str. 506. 2 Str. 1026, Nor 


a perſon who has worked in a town, 
not being free of a company, to dif- 


prove a cuſtom again working with- 


out being free, Corporation of Carpenters 


= 


in Shrewſbury v. Hayward, Bals 59. . 
{elf in- 


Nor a perſon who thinks him 
tereſted, though he is not ſo, Fotber- 


ingbam v. Greenwood, 1 Str. 129. As 


to adminiſtrators duranti minori ætate, 
wide Fotherby v. Pate, 3 Att. 603. As 
7 co-defendants, Dixon v. Parker, 2 
Pez. 219, © 971% e729 | 


FFF 


upon the ſame ſhip cannot be evidence 
againſt another, Ridout v./Fohn/on, Bull. 

. P,"283. Nora perſon who had laid 
a wager for another who had laid the 


ſame wager againſt the ſtakeholder, 
iſtration- Rgſcaus v. Williams, 3 Lew. 162. Nor 


one part owner of a ſhip on behalf of 
another, at the ſuit of the ſhip's huſ- 
band, who inſured the ſhip and brought 
actions againſt each of them for the mo- 
ney paid on that account, to diſprove the 
lainnff 's authority to make ſuch in- 
urance, French v. Blackbouſe, 5 Bur. 
2727. But the authority of. theſe 
caſes ſeems weakened by the opinion 
of the Court in Bent v. 3 T. R. 
A bankrupt cannot be a witneſs to 
increaſe his unleſs he releaſes his 
right to the ſurplus, and has got his 
certificate, Butler v. Cook, Cowp. 70. 


Nor on a ſecond bankruptcy, with ſuch 


a releaſe, if he has not paid 155. in 


the pound, Kennert v. Greenwollers, E/- 


pin. 592. Nor to prove a debt which 
had Goin proved under the commiſſion 
uſurious, Martin v. Drayton, 2 T. X. 
986 If he has had his certificate, and 
obtained his allowance, bis evidence 
may be admitted,  Ruffell v. Ruſſell, 
1 Bro. Ch. 2. 69. | 

The queſtion, Whether evidence be 
admiſſible or not? depends on the ſub- 
ject matter to which it is applied, Rex 
v. Profjer, 4 T. R. 17. ' 
A new trial will not be granted upon 
diſcovering that a witneſs examined 
was intereſted ; the objection muſt 
appear at the trial, Turner v. Pearte, 
„ 8 | 


Evidence. 1263 


1344. Ford verfus Hopkins. 
nu. 12 Will. z. Coram Holt, C. J. 4c nifi privs, „ 
i "£3 IO] Guildhall, ee 80 


Goldſmith bas 
loitety · ticket of 

A. and B., and 
delivers A. 
tickets to B. ſor 
his own, A, may 
maintain trover 


T ROVER for million-lottery-tickets; upon evidence 
1 it appeared, that the plaintiff had given the tickets 
in queſtion to a goldſmith to receive the money due on 
them; that ſome payments were due, and ſome were not; 
that this goldſmi received tickets of the defendant, 
and given a note to pay him ſo many million-lottery- 
tickets; that the plaintiff's tickets were delivered to the 
defendant by the goldſmith upon this note. It was inſiſt- 
ed on, that this note under the goldſmith's hand could be 
no evidence againſt the plaintiff; but it was read. And 
Holt, C. J. ſaid, that the way and manner of trading is to 
be taken notice of (a), and the beſt proof that the nature 
of the thing will afford is only required: When goldſmiths 
give their notes, no witneſſes are by; and their notes to 
Pay money or tickets are evidence of the receipt of money. 
If money is ſtolen and paid to another, the owner of the 
money can have no remedy . againſt him that received it: 
But if bank-notes (5), exchequer-notes, or milhon-tickets, 
or the like, are ſtolen or loſt, the owner has ſuch an in- 
. tereſt or property in them, as to bring an action into what= 
ſoever hands they are come : Money or caſh is not to be 
diſtinguiſhed, but theſe notes or bills are diſtinguiſhable, 
and cannat be reckoned as caſh, and they have diſtinct 
marks and numbers on them. He agreed in this caſe, 
that if the exchequer or any private perſon had paid to the 
goldſmith the money or the tickets, it would have been a 
E payment againſt the owner; but whether it would 
ſo where tickets not due are bought for a valuable con- 


Goldſmith's 
note to pay is 
evidence of his 
receiving money. 
Far. 129. Mod, 
Caſes 225, 248. 


[234] 


Ante 126. 


ſideration, he doubted ; but as the caſe was, the goldſmith 
having tickets of the plaintiff, and of the defendant, the 


ing of ban l. notes, exchequer- notes, 


fa) Via Noble v. Kennoway, Dong. 
and million-lottery-tickets, as like to 


510. Ekins v. Mackhole, Ambler 184. 
(5) In the caſe of Miller v. Race, 
1 Bur. 452., where a plaintiff brought 
an action of trover for a bank ore 
which had been ſtolen, but came into 
his hands in the uſual courſe of buſi- 
neſs, Lord Mansfield, * The caſe of 
Ford and Hopkins was cited, but this 
muſt be a very incorrect report of that 
caſe. It is impoflible that it can be 
a true repreſentation of what Ld. Ch. 


J. Halt ſaid: It repreſents him ſpeak- 


each other. Now no two things can 
be more unlike ta each other than a 
lottery-ticket and a bank-note, The 
perſon who took down this caſe cer- 


| tainly miſunderſtood Ld, Ch. J. Holt, 


or miſtook. his reaſoning ; for this rea- 
ſoning would prove (if it was true as 
the reporter "repreſents it) that if a 
man paid to goldſmith 500 J. in bank 
notes, the goldſmith could never pay 
them away. Vids allo Ante, pa. 126. 


delivery 


PY 


284  - Evidence. 
delivery of the plaintiff's tickets to the defendant was no 
change of the property, or any conſideration; for though 
the owner gave the goldſmith power to receive money for 
the tickets, he did not give him power to change them fox 


other tickets: And accordingly a verdict was given for the 
plaintiff (a), OE ny 9 


„ Ep > ot by oath IC „ 1 2215 3 IF 2 7 * * 
(a) R. in the caſe of Hartep v. them to him, But where goods were 
Hoare, reported 2 Str. 1187. 1 Vi 8. obtained by. fraud from 4. and pawns 
bu moſt at large 3 41. 44., that if 4. ed to B., who had no notice of the 
depoſits jewels, ' ſealed in a bag, with fraud, and A. afterwards got poſſeſ- 
Ba jeweller, who breaks the ſeal and fion of the goods, it was held that B. 
pawns them to C., C. has no lien on might maintain trover againſt him for 
them againſt 4, and is liable to an them, 5 T. R. 7. 
action of trover for refuſing to deli yen 


« 
F 1 


F. 

et ſic non debet | ; | 
payment or re- 8 evidence 5 
leaſe is good evi · for e iſſue. Vids 
dence ; other - 
wiſe of raſute. 
Holt 299 S. C. 


Record of ſeſ- 


ſions given in 


Salk. 55. 
=: 


tender a bill of exceptions.: But he held that* this record 
was evidence: That indeed, if there be a miſ- entry, it 
might be ſupplied and corrected by other evidence; for he 

| _ ſhould not be concluded-by the miſtake or negligence of 
| the officer, but ſtill it is a record, and ſome proof, though. 

| [ 28 5 1 not a complete proof, and might be left to the jury. 
| He remembered a caſe where the univerſity of Oxford 6 | 

. | title 


* 
5 2 ' 
Evide 2 


Earl of Shrewſbury for reculancy, and upon giving ſome 


evidence that the record was loſt, the univerlity was perr 
mitted to prove the effect of ĩt by other evidence: qudg- 
ment afterwards was given on another point. 


5» *4 — p 9 . * 7 4 , * . 
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T H E plaintiff brought trover as adminiſtrator, and de- 
+  clared upon the poſſeſſion of the inteſtate; and upon 
not guilty pleaded at the trial, the counſel for the deſend- 
ant offered to give in evidence, that the pretended inteſtate 
made a will and an executor; but Holt, C. JI. over- ruled it, 
and took this diverſity, that where an adminiſtrator brings 
trover upon his own poſſeſſion, the defendant may give in 
evidence 2 will, and an execùtor, upon not guilty; other- 
wiſe if it be on the poſſeſſion of the inteſtate, (as in the 
principal caſe,) for there the defendant ought to plead jt 
in abatement, and if he doeg not, he ſhall not give it in 
WWW 


18. Price verfue The Earl of Torrington. 


a, * 
7 8 Dames 


i 285. x 


s tit} 


The matter of s 


titled themſelves to 2._preſentation by. a convition, of the The mane of » | 


4 


ved. 


+4 Y*: 4% £5 4: 


\ $47 


_—_— on the 
inteſtate's poſſeſ@ 
fion, defendant *© 
cannot give in 
evidence a will 
on the general 
iſſue, otherwiſe 
if on adminiſtra- 
tor's own poſ- 
ſeflion. 2 Salk. 
$56. Far. 12 
Ante 141, 2 
207; Mod. Cafek 
248, Holt 44. 


— 


[Trin. 2 Ann. Coram Holt, C. J. 4t niſi prius, at Guildhall. 


THE plaintiff being a brewer, brought an action againſt 
1 the art of Torrington for beer fold and delivered; 
and the evidence given to charge the defendant was, that 
the uſual way of the plaintiff's dealing was, that the dray- 
men came every night to the clerk of the brewhouſe, and 
gave him an account of the beer they had delivered- out, 


which he ſet down in a book kept for that purpoſe, to. 


which the draymen ſet their hands; and that the drayman 


Evidence of beer 


delivered. Holt 
do. S. C. 
tr. 1128. Rep. 
B. R. Temp. g 
H $78": - 
Bull. Ni. Pri. 


282. Poſt 690. 


Ante 283. Mod. 
Caſes 264. 


was dead, but that this was his hand ſet to the book (a): 


And this was held good evidence of a delivery; otherwiſe 
of the ſhop · book itſelf ſingly, without more. 5 


(a) A ccoper's book, having his 
name ſet to ſeveral articles, as wine or vicar 
delivered to the defendant, but not 
| ſigned in the preſence of the clerk, 


for want of that circumſtance, Bull. 


| 283. The books of a deceaſed rector 
| ood evidence concerning 
tithes, 2 Vex. 38. 5 T. R. 121. Efpin. 
774. The entry in an attorney's book 


was refuſed to be admitted in evidence of a charge for drawing and ingroſſin 
| l Pia” and of the bill being war | 


Ni. Pri. 282. A ſcrivener's book of admitted to prove ſuch. ſurrender, 


accounts allowed as evidence of mort- #”, 
gage-money being paid, Bull. N. 4 Vide 4 Bur. 107 1. An 


Warren v. Greenville, 2 Str. 1129. 


- of A. 
atry bes 


Far. 14 1. 8. C. 
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W ee e ew bt Indorſement by an obligee of 
eight ſhares of ſtock, bought in the 2 being paid upon a bond, made 
name of B., were paid for by A.; ſix ten years before the preſumption of 


of the receipts being in 4. 8 hand, 1 payment aroſe, allowed to repel that 
there being no entry in B. “s books re- -; preſumption; Sarl v. Ld. —.— 


lative to the tranſaction, Bull. V. P. 2 Str. 826. 2 Ld. Raym. 1370. 3 Bro. 
282. A bill of parcels, and receipt P. C. 3 539 $- Aliter where made-after 
of a merchant abroad, admitted- 95 the re umption had aroſe, Turner v. 
prove the plaintiff's intereſt. in a . Criſp, 2 Str. 827. An entry by the 
againſt the inſurer, Rufell v. Babeme | church-wardens.of receiving a ſum of 
2 Str. 1127 Entries of a ſteward of money from the church-wardens of N. 
ſums paid for treſpaſſes in a particular by virtue 4 a Woe ons admitted as 
place, ruled to be good evidence in evidence _ B. Vide 
an action relative to the title of that Oha v. 2 by 2 Ver. 38. 


| Place, OA Mal Ge ®. 2. R. Outram re ene 12910 . 


211 2011 «+ + = C33 
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>: {# $ R 6 — rl $1273 3 


at's | "I Ford verſe AY . | 


oY ws tes wTAB1D. 2% lun. 2 Ana, B. . 5 bY ; mY NY 
| What po 2 12. N Bog Fog on a | trial at — che — 5 of F Enitsdes, | 

was inſiſted on, and theſe points were ruled per Cur. 
„ Le iſt, That the poſſeſſion of one joint · tenant is the poſ- 
Mod. Caſes 44. ſeſſion of the other, ſo far as to prevent the ſtatute of li- 


8. C. Ford verl. 
Lord Grey, mitations (a). 


S Mod. 44. 8. 0. adly, That a claim or entry to prevent the- Natuts.gf l- 


Poſt 423. mitations muſt be upon the land, unleſs there be ſome ſpe- 
Fial realon to the contrarr. 
[ a 1 Zaly, If one makes an anſwer in Chancery which is pre- 
judicial to his eſtate, it may be given in legs: againſt 
„ but not againſt his alienee. 


Recital of leaſe | 4thly, That a recital of a leaſe in a deed of zeleaſe is 


9 225 god evidence of ſuch leaſe againſt the releaſor, and thoſe 


againſt whom, that claim under him; but. as to others it is not, without 


5 pn 4 1 fe there yu ſuch a deed, and it was voſt and de- 
101. a ye 


Fineſerersjoint- Sthly, If one joint-tenant levies: a 8065 it ſevers the 
* Jon. jointure, but does not amount to an _ of his ne- 
nion. 5 


(a) So of tenants in common, Far- 6 v Dee v. P 217. 
n v. Shackleton, 5 Bur. 2604. 1 Bl. cied 47 4 refer, Coup. 217. 
Et Domina EIFS, verſus Mackartney & al. 
[Mich. 2 Ann. B. R.] 8 


8. 0. 6 er JNDICTMENT for a cheat done to J. S., by im- 
9 impoſing upon him a quantity of beer mixed with vine- 
may be a witneſs gar and grounds of coffee, for Port wine; one of the de- 


fendants 


fendants pretending to be a broker, and the other 8 Porte 8. prove the fact 


75 7 merchant, for the better carrying 
[4 


per Holt, C. J., 


F. 8. was allowed to be a witneſs to 


on the indiQ- 
on of the cheat, unt. Far. A 


Ante, pl. 12. 


prove the fact upon the trial, for in ſuch private tranſac- Far. 149. 184. 


tions nobody elſe can be a witneſs of the circumſtances of 


_ bare hn ns). 


431. 2 Keb. 
572. Hard. 33. 
2 Vent, 49, 78. 

Holt; 300. 21.4. ray REP” n 2251. 


0 Vide note toRex v. raue ante, * 12. | 


1.4 


21. 22 


1 Cafe 


bos. 2 Ann, * B. TY im. 2068. 8.00% ' | 
* a trial at bar in C. B. this point aroſe, viz,  Depoſi- Depoſitions in . 


tions had been taken in Chanc 


moriam, and it happened afterwards that the inheritance of 
the ſame land deſcended to the perſon who was ſworn as 


perpetuam rei 
memoriam, 1 
not evidence in 
any caſe as long 


in perpetuam rei me- 


a witneſs, and he was now a party to the ſuit in eject- 2 OD 
ment; and the queſtion was, ether theſe KW. e Vide 1 Att. — 
could be read in t He cauſe ? Trevor, C. J. held, that 1 Sbo. 363. Str. 
ought; for that he was diſabled to give evidence b he B. A. . 
act of God; ſo that it was in effect the ſame thing as if be 
were dead. Tracy and Blencow contra. Hereupon Tracy Vide Lily's frn 


game into B. R. to aſk the opinion of the Court, and the part, NG" 388. 


Court agreed 


The only intent of ſuch depoſitions was to 
timony, in caſe the witneſſes died, and 


they ought not to be read; for per Holt, C. J. 691 


+ 


22 27 whe. FI + 


rpetuate teſ- 


ey cannot be 


read in any caſe between other parties till after the death 
of the witneſs, who is to appear and give his evidence viva 
voce, ſo long as he lives: Much leſs can they be read in 


Trevor, C. J. agreed (5). 


(4) Depoſitions taken fifty years 

fore not allowed to be read, without 
ſome evidence that the witneſs was 
dead or could not be found, Benjor v. 
Olive, 2 Str. 920; But where a witneſs 
has been ſought for and could not be 
found, or was ſubpœnaed and fell fick 
by the way, his depoſitions may be 
uſed, ** N. F 239; In * v. 


| this caſe, where the witneſs himſelf is party- To which 


Ld. Fairfax, 1 Str, ot. on an iſſue 
out of Chancery, the depoſitions of a 
witneſs, who became intereſted after 
they were taken, were not allowed to be 
read, but the depoſitions were, under 
fimilar circumſtances, admitted in 
Chancery in Goſs v. Tracy, 1 P. Ws. 
287. Callow v. Mime, 2 Vern. 472. 
Haws v. Hand, 2 Atk. 615. 


3 . = =5 
* © ihe \ I, 8 8 
8 F — 2 


4 —_—_  i- Evidence, 
= E r/us Hendrickioa.”” 
. | : ; bu. 2 . Caan Holt, C: je eh At niſi prius, ona F 
on | | 3 4 Ld. Raym. Veo. S. CJ. F A 
190 FCC Gip 
72 = bee I ſo negligently, that it ran over the plaintiff's barge, 
155 plaintiff's barge the declaration ſet forth that he was poſſeſſed of the ſaid 
OM _ vithhis flip. barge, laden with divers goods and merchandizes: And, 
- Tl 756. 1 4 Boll. Iſt, Holz, C. J. would not ſuffer the pilot to be a witneſs, 
. n becauſe he was anſwerable, if E in ſteering, to the 
* 2 . maſter. 2dly, He 3 ſuffer any damages to be re- 
. g Beclarsdien nuf Covered. for the » becauſe not ſet forth particularly, 
14 ſet forth the ſaying, they ought to . ſet forth ſpecially, as where an 
1 2 one. action is brought for burning his houſe: So in caſe for 
.K Co. 2 2'Str, words, fer guad ſhe loſt her marriage with J. S. & aliis | 
3 | by. 5 La perfonts, he laid he would not ſuffer them to 42 in evi- 
5 e W a . pf 8 FIR: any Soy but 7. 
C | 7 hy vB i op 1 : Anonymous 
= e 9 3 Ann. B.R.] 
# | Coupterpart is per Halt, 0. J. In a eats} in my Lord Hales time, 
4 2 between Combe and Mayo, a counterpart of an ancient 
* ens To ra. deed was admitted as evidence of the deed, and the ſpecial 
3 1 Lev. 25, Mod. verdict was drawn up as finding the deed with a prout pa- 
* * tet by the counterpart, which he ſaid was done to preſerve 
2 Far. 129. FRY the precedents; and now by all the Court, the counter- 
2 477- Holt 301. part of a deed, without other circumſtances, is not ſufficient 
aY —_ n. evidence, N in caſe of a fine, i in nch ole 2 a 
: ; part is good-evidence of itfelf (a). Fats 
"MF 1 (a) Per Ld. Hardwicke, 2 Att. 71. forthcoming, then a copy may be ad- 
24 the rule of evidence is, that the beſt mitted; and even if there ſhould be 
| evidence the circumſtances of the caſe no copy, there may be parol evidence 
will allow muſt be given. If an ori- of the deed, and the manner of ys 
{ow deed is loft, the counterpart may being Ws Lide Ambler * | 
| eee eee e | 
"Wie Watſon vo 8 
[ Mich. 5 Ann. B. R.] 
ins emo 1 N treſpaſs | quare clauſum fregit, not guilty was pleaded, 
fendant cannot and on trial the defendant. gave evidence, that it was 
give evidence in a highway. Er ih Cur. bu It is a panes juſtification, 
; | and 
+ Nota. In the caſe of the Ducheſs of Mathoiou h v. Gray, November 
27, 1728.3 _ a motion for a new trial, (where ſuch evidence r or 
owed 


and ought not to be allowed to be given in evidenee on the that the place was 

general iſſue.” * Holt, C. J;'faid, In cafe for diſturbing the ur gr. Pe. 

PRA of his common, upon not'guilty pleaded; he had 2. Co. Lit. 33. 
own the defendant permitted to give in evidence, that 2. 283. a. 

he had a right to common there; but he never thought ir 

right, and never p #7 07 ELIE 28 


allowed in treſpaſs) this caſe of Watſon v. Sparks was much relied upon by the 

_ plaintiff; but it was obſerved by the Court, and thoſe who had notes of this 
caſe, that it was not per Curiam, but only a ſaying of C. J- Halt, and the con- 
Rant pragtice in the circuits has been to admit this evidencs. gn the general 
iſſue.— Mere to the 5th eaition,. r Lang "+ | 


25. Charnock's Cf. 132881] 


February, 9 Will. 3., & diverfi ali diebus & vicibut vf dhe fad dine 
tam antea quam pgſtea, in the pariſh of St. Clement Davies, at any tee 
did traiterouſiy conſpire to kill the king. Er per Holt, after the iudict- 
C. J. Evidence may be given of a treaſonable* conſpiracy; flaerin nr 
c. at any time before or after the time alleged in the in- county. 3 Satk. 
dcdtment: (155630 8 30 +29 [£13591 eee 
iſt, Becauſe it is only a circumſtance, and of form; 2 
Some day muſt be alleged, but it is not material. zo. f 

8 3 230 Kelynge 

2dly, The indictment lays it to be at divers days and 16. 45t- Tr. 9. 
times, as well before as after, and thereby comprehends Ne 8. 
what was done laſt year, as well as this; and as the evi- Co. Lit. 303 a. 


| dence may be of matters before that time, ſo it may be of 5 Co, 129, 121. 


matters alſo at any time after the time ſpecifed in the in- ” * 5 


dictment, provided it be not after the time the indictment 2 Hawk. c. 25. 


ſect. 35. et ſeq. 


was found; neither is the evidence tied up to the place; 3 
for it may be of any place, provided it be not out of the 24. Dong | 796 
county; and ſo it is of all criminal caſes. Vide Charmect's (760) 


Trial, fo. 19. Oc. 3 ä | | 5 


26. Weight verſus Sharp. 
T baſch. 7 Ann. B. R.] 
A Corporation-book was offered in evidence at the aſſizes Bil of exceptions 
Ito prove a member of the corporation not in poſſeſſion, che l. 
and refuſed. No bill of exceptions was then tendered, Mod, Caſes 78. 
nor were the exceptions reduced to writing ; ſo the trial - eng 00 
proceeded, and a verdict was given for the plaintiff. Next N. Rep. > ak 
term the Court was moved for a bill of exceptions, and it x75. S. C. Holt 
was ſtirred and debated in court. It was urged, that the 3%: 
law requires quod proponat exceptionem ſuam, and no time is OS 
ig, gen enn ence prroneys [Mam 405. Bull. Ni. 
appointed for the reducing it into writing, and the party Pri. 315. 
5 * | is 
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CH ARNOCK was indidted, for that he the roth of On dia 
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6 tube el eg, ſt him; and t 
ume m that ſerves the Judges ra new trial wi 

ſerve for bills of exceptions. Vid à lf. 937: N. B. 21. 
F540. 6. Vet. Intr. 96, 136. Raymond. 405... Brownl. Red. 
433. 2 Lev. 236. Stat. Weſt. 2. c. 31. On the other fide 
it was ſaid, that this practice would prove a great difficulty 
to judges, and delay of juſtice; that the precedents and 
„eee ntries ſuppoſe the exception to be written down upon its 
being diſallowed, and the ſtatute ought to be conſtrued ſo 
22lães to prevent in convenience; beſides, the words of the act 
2 __ -.. --are in the preſent tenſe, and fo is the writ formed on the 
| act. Holt, C. J. If this practice ſhould prevail, the judge 

would be in a ſtrange condition : He forgets the exce 

| tion, and refuſes to ſign the bill, ſo an action muſt 

| £02 - brought: You ſhould have inſiſted on your exception at 
[ 289 ] the trial: You waive it if you acquieſce, and ſhall not re- 


fort back to your exception aſter a verdict againſt you, 
when Ente if you had ſtood upon your 2 

de ee party nad other evidence, and need not have put the cauſe 
; il on this point: The ſtatute indeed appoints no time, but 
iitzte nature and reaſon of the thing requires the exception 
| ſhould, be reduced to writing when taken and diſallowed, 
ke a ſpecial verdict, or a demurrer to evidence; not that 
they need be drawn up in form; but the ſubſtance muſt 

be reduced. to writing while the thing is tranſacting, be- 
cCauſe it is to become a record: So the motion was denied. 
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©... [Coram Holt, C. J. At nifiprivs,] 


| Deceit of be I N an action on the caſe for a deceit, the plaintiff ſet forth, 
fea * 1 that he bought ſeveral parcels of filk for ſilk, 
mer - Whereas it was another kind of ſilk; and that the defend - 

chantin an 3c- ant, well knowing this deceit, ſold 3 ee an ſilk. 
Brook A &: On trial, not guilty, it appe at there was no 
hb * actual 3 the —4 New a.” 00g was the merchant, but 
con. Ante 272+ that it was in his factor beyond ſea : And the doubt was, 
* — 8. O. If this deceit could charge the merebant? And Holz, C. J. 
2 Cro. 471. was of opinion, that the merchant was anſwerable for the 
Str. 653. 3 Atk. deceit of his factor, though not criminaliter, yet civilzer ; 
R ſeeing ſomebody muſt be a loſer by this deceit, it is 
more reaſon that he that employs and puts a truſt and con- 
fidence in the deceiver ſhould be a loſer, than a ſtranger : 
And upon this opinion the plaintiff had a verdict, 
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228. Anonymous. 
lc Holt, C. J. As nifiprius.] 


1 trover for money the caſe was upon evidence, that 
1 the plaintiff's ſon had a general authority from his fa- 
ther to receive and pay out his father's money. The ſon 


took a bill for money due to his father, and received it 


without a particular authority for that purpoſe, and this 
receipt was with an intent to embezzle and ſpend it; but 


he gave a receipt as for money had to his father's uſe, and 
this money was given to the defendant. The queſtions 
were, 1ſt, If the ſon could be a witneſs in this caſe to 
prove the delivery ? And, 2dly, Whether the father could 


maintain an action of trover ? Holt, C. J. was of opinion, 
that the ſon might be admitted as a good witneſs, his teſ- 


being corroborated by other circumſtances ; and 
e action was maintainable for the father, for that 
that the ſon had to take his father's 


timony 
that ch 
the general authority 


money, made the receipt of the money to be to his father's 


uſe, and a good diſcharge of the debt, ſo as that the father 
could not avoid the payment, and charge the perſon that 
paid the money with an action; and then, if the payment 
was a good diſcharge, it is reaſon it ſhould be his money, 
and the poſſeſſion of the ſon is the poſſeſſion of the father, 
the ſon be 
according to this opinion the plaintiff had a verdict, but 
he ſaid he was willing to have a caſe made of it; but the 
_ defendant acquieſced in his opinion (a). : 


ta) R. acc. Cowp, 198. That an ac- 
tion lay againſt a lottery-office-keeper 
for money which he received from a 
ſervant who had embezzled it, and 
that the ſervant (having a releaſe) was 


29. Brown verſus Hedges. 
Tia. 7 Ann. B. R.] 


N rover, upon not guilty pleaded it appeared in evi- 
1 dence, that the defendant was tenant by the curteſy 


of lands in Ireland, and had cut down and ſold the trees off 
the eſtate, and that the reverſion belonged to the plaintiff 


and two others in coparcenary. Upon a caſe made for the 
opinion of the Court, it was reſolved, iſt, That in local 


ing to this purpoſe as his father's ſervant; and 


6? 


1 Vent. 52. 
1 Sid. 438. 
2 Keb. 588. 
2 Salk. 655, 


admiſſible as a witneſs. In trover _ 
againſt a pawnbroker, the ſervant em- 
bezzling his maſter's goods, and pawn- 
ing them, will be admitted to prove 
the fact, Bull. N. P. 290. 


Declaration of 2 


trover in Mid- 
dleſex, and proof 
of one in Ire- 
land, good. 
Moor 466. Ero. 
Eliz. 554. 1 Sid. 
49. 1 Mod. 102, 


actions, as in treſpaſs guare clauſum fregit, the plaintiff 4 Mod. 176, 


it in 


cannot proye a treſpaſs but where he lays it, nor lay 
. any 


Carth. 249. 


1.4L 


290 


 Kirch. 230. any other place than where it is; but it is otherwiſe in ac- 
| . tions tranſitory, as trover: Ergo, here he may lay the con- 
Co- Lit. 282. b. verſion here, and prove it in Trelan. Vide Style 331. 
To Dis. „ 2dly, One joint-tenant or tenant in common, or parcener, 
One joint-te- cannot bring trover againſt another, beoauſe the poſſeſſion 
gant, &c. cannot of one is the poſſeſſion of both; if he does, it is good evi- 
dring rover dence upon not guilty: But if one joint-tenant brings tro- | 
ion, bot my ver againſt a ſtranger, in that caſe the defendafit may 
5 canhot take advantage of it in 
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againſt a ſtran- plead it in abatement, but 
S. - 6 Ziv wig, Ove Ehigate 
|, abatement. op: * 180. 3 Mod. 181. Com. Dig. Abatement E. vol. 1. 3d edit. pa. 16. 
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Bir 


Sentence of the 1 N trover upon evidence at a trial before Halt, C. J. at 
Spiritual Court 1 the ſittings in Middleſex, the caſe was, The plaintiff 
their juriſgic- proved the goods to be-in his poſſeſhon, and to be taken 
tion, is conclu- away by the defendant. 'The defendant ſhewed that theſe 
che evidence in were the goods of Jane Blackhamt in her life-time, and that 
e of = the defendant had taken out letters of adminiſtration to her, 
collateral matter. and ſo was entitled to the goods. Upon this the plaintiff 
ly: e . proved, that, ſome few days before her death, ſhe was ac- 
128, 129. tually married to him. And in anſwer to that it was inſiſt- 
2 Mod. 231. ed, — the Spiritual Court had determined the right to be 
: . in the defendant; for they could not have granted admi- 
* Tradts, 451. niſt ration to the defendant, but upon ſuppoſing there was 
5 | _ Se. Tr. 67, no ſuch marriage, and that this ſentence being of a matter 
i | Bull N. P. 2 _ within their juriſdiction, was concluſive, and could not be 
. S8). 967. Rep. gainſaid in evidence. Et per Hob, C. J. A matter which 
9 : 2 Temp has been directly determined by their ſentence cannot be 
| hah A gainfaid (a): Their ſentence is concluſive in ſuch caſes, 
| [ 2 9 11 and no evidence ſhall be admitted to prove the contrary; 
| ves. 199 but that is to be intended only in the point directly tried; 
b Cas 5s s. Otherwiſe it is if a collateral matter be collected or infer- 
4 3 T. R. 639, red from their ſentence, as in this caſe, becauſe the admi- 
2 Com: Dig Evid. niſtration is granted to the defendant, therefore they infer | 
wo: 2d ein pa. 95. that the plaintiff was not the inteſtate's huſband, as he 
1 Lev. 235,236. could not have been taken to be, if the point there tried 


P 
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1 — had been married or unmarried, and their ſentence had 
2 Keb. 357. been, not married, 5 


= 5 (e R. ace. 7 Bro, P. C. 414. Fide 7 Bro, Par. Ca. zig. 
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 — Lindſey, © 


B 


I See, the Plaintig made tile by a recovery in Hement; 
1 Jower, and produced in evidence the record of the dle, recovery 


in dower; de- 


VVV 
offered to prove a term of ninety-nine years fubſiſting, and to prove a term 
eh os to this title, but it was diſallowed ; for if he had H years prior to 
. ea 


the title of dower, 


ded this in bar of the, writ of dower, yet the plaintiff and difallowed. 
muſt have recovered with a cgſet executio ; and the de- Lat. 733. Ante 
| fendant had a proper time to have pleaded it then, and has 2542 27% 
F &* | Fa < . n. 92. 
ſlipped his opportunity: Alſo a chattel-intereſt was at com- 
mon law bound by a recovery in a real action, ſo that the 
diefendant had an (a) intermediate execution, without re- 
gard to the ſubſiſting term: And though by the ſtatute 


— - 


. 8. a termor may 1 1 yet it muſt be the termor him 


ſelf, and not another for him (6). 
2 12 | 15 1 | 


2505 The following is an extract from 


Mr. Butlers note to Co. Lit. 208. a. 
__ «« At common law, if a leaſe be made 
for a term of years, rendering rent, 
the wife is entitled to her dower of a 
third part of the reverſion by metes 


and bounds, and to a third part of the 


rent; and execution will not ceaſe 
during the term. 2dly, If the huſ. 
band makes a gift in tall, as the rent 


| is payable out of, or in reſpect of, an 


eſtate of inheritance, the wife will be 
endowed of a third part of the rent. 
3dly, If the huſband makes a leaſe for 


life rendering rent, the wife is not en · 


titled to her dower of the rent, becauſe 


3 is not payable, in this caſe, out of, or 
in reſpect of, an eſtate of inheritance. 


Athly, If the huſband makes a leaſe 

for years, reſerving no rent, then judg- 
ment will be given for the wife with a 
ceſſet executiv during the term. This, 


if the term be of long duration, de- 


prives her virtually of her dower. 


Fthly, If a perſon purchaſes an eſtate 
of inheritance which is in mortgage 
for a term of years, whether he only 


purchaſes the equity of redemption ar 


diſckarges the mortgage, the wife of 


the vendor will not be entitled to her 


dower in equity. G6thly, If a perſon 
diſſeiſed in fee, ſubject to a term of 


years, .if the term be in groſs, for ſe- 


curing the payment of a ſum of mo- 
ney, the widow, by diſcharging the 
money ſecured by it, or paying one- 
third of the intereſt, will be entitled 
to dower. 7thly, If the term be an 
—— ſatisfied term, ſhe will till 
be entitled to her dower againſt the 
heir. Co. Lit. 32. a. Bro. Abr. Dower 
44. 60, 89. 1 Rol. Abr. 678. Bodmin 


v. Vaudebendy, Show. Ca. Par. 69. 


Brown v. Gibbs, Prec. Ch. 97. Wray v. 
Williams, ibid. Ig 1. Dudley v. Dudley, 
ibid. 201. Banks v. Sutton, 2 P. Wins, 
700. Hill v. Adams, 2 Att. 208. 


232. Savage Coſe, 
[Ceram Trevor, C. J. At niſi prius.] 


a N aſſumpſit upon a note for 10 J. 1 5 c. given by the de- Dan 
1 fendant to the plaintiff, and non aſſumpſit pleaded, upon After orig nal, in 


foreign attach- 


rial the phintiff ENT proved the note. — mea: brought 


A 
— 4 va. 
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1 


before original, fendant in diſcharge of himſelf produced the record of 2 
i» a diſcharge on foreign attachment, wherein the ſaid debt was attached 
non aſſumpſit. A | 3333 
Vide ante con- the city- proceſs for the ſatisfaction of a debt demand 
ra, 280, pl. 6. there of the plaintiff, and was there condemned: And it 
388 was ruled by Trevor, C. J. that this was a good diſcharge ; 
I. 834+ 3Wic, but that if the plaintiff in this action could have ſhewed 
2 - | the original, wherein he declared, to be precedent to that 
attachment, ſo that it had appeared that this Court was 
poſleſſed of an action for the demand of this debt before it 
5 Wuas attached, then ſhould the plaintiff have recovered his 
Aaeebt notwithſtanding ſuch evidence; but the declaration 
In the record here was betwixt the time of the attachment 
al and of the condemnation” o. 


33: — verſin Layfield &e al. 
| ras Ha, 0.9: Ari prin] 


Wherethe plain I N an action en the caſe for money had and teceived to the 
tiff goes upon the plaintiff's uſe, it appeared upon evidence, that Layfeld 
bauten, che ad and the other defendants were bankers and partners, and 
Sf one ig er- that the plaintiff had given Layfeld 205., for which he re- 
Lene againſt the ceived a ticket in the double exchange lottery, and Lay 
other, unleſs he feld undertook to pay what benefit Would happen there- 
ſhews a diſ- . 
claimer. 3 Lev, upon : That the ticket came up a 404. benefit, and for 
358, 39 that money the action was brought; and it was objected 
| ng for for the defendants, that the action was brought againſt 
Oro. Jac. 411. Layfield and his partners, and it did not appear that 1 
Br. Jeinder is had undertaken to be truſtees in the lottery but Layfela, 
. Lat and therefore he only ought to be charged, and not his part - 
ners ; to which Halt, Chief Juſtice, anfwered, that it ap- 
peared they were partners in their trade, and goldſmiths, 
and the adventurers put their money in upon the credit of 
ſeveral goldſmiths that had undertaken to pay the benefits, 
and ir ſhould be preſumed the act of Lapſſeid was the act 
of the other, and ſhould bind them, unleſs they could ſhew 
a diſclaimer, and a refuſal to be concerned in it; and ac- 


cordingly the plaintiff had a verdi for forty pounds (o) 
Vide plus, Title Witneſſes. © 


Del. 


(a) A dormant partner is univer- | 


_ fally allowed to be anſwerable on all 


contracts relative to the partnerſhip 


account. In order to conſtitute z co- 


both in buying ſelling. 


cern 


Where a partner on retiring from trade 


was to let a ſum of money remain in 


the hands of the other partner for ſe- 


ven years, ang to receive legal in- 


2 there muſt be joint con 


tereſt, and alſo an annuity of 200 Ul, 
it was deemed no copartnerſhip; and 


the party withdrawing was not liable 
to debt afterwards contrafted. Grace 
v. Smith. 


2 81. 998. But it was 
ruled otherwiſe, where a partner on re- 
tiring was to leave a ſum of money at 
legal intereſt, and to receive an an- 
nuity for ſix years if the other part- 


ner ſo long lived, as in lieu of the 


profits 


profit of the trade, and was to have 
liberty to inſpect in the books. Blox- 


Bam v. Pell, cited ibid, Where a 


- broker was employed to buy tea for 


ſeyeral perſons, and bought a large 
lot from the Zaſt India Company, to 
be afterwards divided amongſt himſelf 
and the others; and received a war- 


rant for delivery of the tea, which 


he pledged for a ſum of money that 
be rd the other purchaſers 
were adjudged not liable to an action 
for the money ſo borrowed. Hoare v. 
Daxves, Deng. 371. 80 where one 
Perſon was 30. buy u quantity of goods, 


and let others have a certain propor- 


tion of the purchaſe, they were not 
anſwerable as partners, though in 


making ſome purchaſes, they came for- 


ward as having a joint concern, Coo 
v. Eyre and others, H. Bl. 37. 
Where ſeveral perſons agreed to make 
an outfit, and each adventurer was to 


purchaſe a quantity of goods and bring 


S 7% 


an individu 


eutors were held liable. L 
. trams, 2 Fern. 277. 292. 1 Eq. Ca. 46. 


FD WMT___TETYRT IETF "I 


= 


it into the common ſtock ; the price of 
2 parcel of s ſo bought was held 
debt, which could not 
be recovered from the other adven- 
turers. Saville v. Robertſon, 4 J. K. 
. e 
Vide Pinkney v. Hall, ante 126. 
A. and E. being partners, A. received 
money inthe ſhop of C., and gave a note 
forit figned by himſelf and partner; the 
partners being dead, both their exe- 
Lane v. Wi 


370. The true criterion whether the 
act of one partner makes the others 


reſponſible, ſeems to be, Whether the 


act was or was not done according to 
the uſual coutſe of buſineſs? That 
put was admitted in a cauſe in the 
ttings after Michaelmas 1792. a 
Each partner has a power fingly to 
diſpoſe of the whole of the partnerſhip 

effects. Fox v. Hanbury, . 444» 

Vide 2 Bro. P, C. 323. | 
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2; King verſus Fowler. 


[Mich. 12, Wil. 3. B. 


ON 2 11 corpus the a 


taken and in cuſtody by a writ N 
Piendo, and the excommunication was in the writ recited 


R. 1 Ld. Raym. 618. S. C. 12 Mod, 


was, that Fowler was Vide 350. er. 


communicate 
capiendo pro 
quibuſdam caufly 


of 


excommunicato ca- 


to be pra guibuſdum cauſes ſubtractionit decimarum ſiue alisrum iubtraction. de« 


cimarum five als 


Jurium ecclefiaſticoram ; and becauſe this return. was incer- — 
tain, the Court was moved that he might be diſcharged; quathed for in- 


and the queſtion was, 


Whether this return was incertain, certainty. Fat. 


57. 5 Co. 20. 


and whether that incertainty would vitiate the writ, c. 7 57 5 nge, and 


And the Court reſolved, 


iſt, That the return was uncertain ; for that the alia 
Jura might be ſuch matters as were out of theit juriſdic- 


Rep. B.R. 
Temp. Hard. 
ubi i 


tion, and they ought to ſhew the matter was within their 


Vox. I. B b 


juriſdiction; 
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2933 Erxtommunicato Capiendo. 


juriſdiction 3 for of that the King's Courts are to be judges 
| and not they themſelves. I Judges 


"Cauſe muſt be adly, The cauſe of excommunication muſt be ſet forth 
nodded is he in the writ. At common law the writ de excommunicato 
At. f Els. 2 Capiendo was always general pro contumacia, not containing 


Rat. 5 Eliz. 2 ca 


Last. 560, 661. a ſpecial cauſe: and the writ was returnable in Chancery, 
> 3 __ and founded on a fignificauit or certificate of the biſhop, 
d . which certificate ſet forth the cauſe before, and the party 


2 Atk. 498. | 2 .* 
Com. Die. Ex- could not be diſcharged but by ſuper/edeas in Chancery, 


dong. B. 3. 34. jf the cauſe were inſufficient : But now the cauſe muſt b 


— 1 ſet forth in the writ de excommunicato capiendo itſelf, be- 


cauſe by the ſtat. 5 Eliz. the writ is made returnable in 
this court, which could be to no purpoſe, if the cauſe 
were not to be ſet forth in the writ, and this Court judge 


of that cauſe. ba: 


Cre, Jac. 212. 3dly, The Court held they might diſcharge the party 
. upon the inſufficiency of the return: Before the 5th Eliz. 


Rep. there were no diſcharges in this court on excommunicato 


Hd. 314: Str. capiendo t, but where a man was excommunicate pending a 
946. 106. prohibition: Now the caſe is altered, for this Court may 


. quaſh the writ of excommunicato capiendo, or award a /uper- 
Fetleas, becauſe this Court are judges of the cauſe and have 

it before them, and the party cannot go into Chancery 
for a ſuperſedeas now, becauſe the writ is returnable 

. bere (a). eee Sk A 

Andrews, 220. . ® Accordingly the writ was quaſhed, and this ſpecial 
9 [ 294 ] entry made on the habeas corpus, viz. That the party was 
© + *  diſchargeth becauſe the writ de excommunicato capiendo was 
| | (a) R. acc. 3 Ath, 479. 


2. Domina Regina verſus Hill. 
Leaf. 13 Will. 3. B. R.] 


Far. ex. Ante pl. IN a writ of excomminicato capiendo the recital of the. 


1. 3 D. 96. Agniſicavit was, That he was excommunicated for not 
p 5: 85 * paying the coſts in quodam negotio querorum educationis ſiur 


1 Ld. Ram. inſtructionis fine aliqua licentia in ea parte prius obtenta ; and 


- x8 Videchere- the writ was quaſhed for incertainty, becauſe it might 


de 
3 de a teaching to fence or dance, and not letters. 


Excommunicats Capiendo, . 294 


I. Domina Regina verſus. The Biſhop of St. 
| David's. 1 


[ Mich. 1 Ann, B. R. 5 


r HE defendant was taken upon a writ of excommunicato 8 2 14. 
I capiendo, and being in cuſtody in Newgate prayed a communion 
habeas corpus, and was brought into court thereupon, and capiendo cannot 


it appeared by the return, that the writ of excommunicato don 3 


capiendo was not yet returnable; and the Court held, ſt, corpus, and that 


That one taken on a writ of excommunicato cupiends can: not before the 
not come into. this court hut by habeas corpus ; F and if he nrg. Fp, 
be 8 in before the writ is returnable, he ſhall 56. 177. Mod. 
not be allowed to plead or move to quaſh the writ (a). Caſes, &c. 160. 
Adly, The writ of ercmmunicuto capiendo recites the P N. . 
fegnificavit, which is in Chancery, but the writ is brought + May be bailed 
into this court, and is inrolled here before it goes to the by fat. 5 Elis. 
ſheriff; which inrolment is to inform the Court, that at 4 131. 
the return of the excommunicato capiendo, they may award 

farther proceſs, as the caſe requires. W | 

3dly, If by the recital of the Jenificavit it appears Ante pl. 1. 

that there was no cauſe for the writ, the court of King's 2 L. Raym. 
Bench may quaſh. it, and the court of Chancery cannot, © 


though the fignificavit be there (5). : 
(0) A. aur. Ker. 4. () K. arc. 3 4d. 479, 


4. Domina Regina verſus Sangway. 
WIT, nnr 


| T* defendant was excommunicated pro guadam cauſa Far. Ba. 3 D. 
| jaflitationis maritagii, and taken upon a capiat with 294: P. 7. 8 ©» 
penalty, and brought up by habeas corpus and Mu. 
Cheſhire took two exceptions to the writ: 1ſt, That this 
not being one of the nine cauſes mentioned in 5 Elia. | 
c. 23. no penalty ought to have been in the writ. adly, 22 
That no addition was given the defendant: and the Court [ 295 
held, that for any of the nine cauſes mentioned in the | 
ſtatute there ought to go a'capias with a penalty, and be vide x Lill. 562. 
an addition in the writz but in other caſes no addition Oro. . . 
was neceſſary; and though there was a penalty, yet the 174 
Court would not diſcharge the party of the proceſs, but 
diſcharge the penalty only; though the law was taken to 
be otherwiſe . But that for the want of addi- 
tion in caſes where that was neceſſary, the party ſhould be 


diſcharged upon motion. 
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e FExseuron Wende n end uf crocs un Und 0 0. | 
bring error to re- rainder of high treaſon of his teſtator, and Holt, C. ]. 


verle the atrain- Joubted whether it lay for the executor z for by reverſal 
1 Leon. 325. the blood and the land is reſtored, which is of no advan- 
1 147- tage to him, and the goods were forfeited by the convic- 
Kall. na. tion of the teſtator, and not by the attainder: But the 
2 be. other three juſtices againſt him; for he is privy to the 
8. judgment, and may have mr ons Vide 3 0 225 
Comb. 12 273, 558. 0 ; 
das +-oh; Trem. 13. 


2. Whitehall woke Squire, 
[Faſch. 2W.&M. B. R. 


P. 2 a ion of trover by the plaintif as adeiniffrator 
Aare fre. M. for a gelding, on not ** pleaded the jury 
3 N = 2 1 verdict, vix. Thar J. was poſſeſſed of 
chartel after bis the gelding, and put him to the defendant 5 paſture, 
. mr the and died inteſtate : that, before adminiſtration granted, 
ing it, before the plaintiff defired the defendant to bury J. M. decently, 
- adminiſtration who accordingly buried him, and laid out 23 J. therein; 

9 . whereupon the plainti os, that the defendant ſhould 
C. 3D. 373- Have the horſe ba 26 ſatisfaction of funeral charges, 
p- 3-S.C. Skin. and for 13 J. reſidue — gave him his note; after- 
* —ͤ wards the plaintiff took out adminiſtration, and now 
[ 6 } brought trover for the horfe z and Holt C. J. was of opi- 

= nion, that the action well lay; for that the defendant was a 

tort executor, and the plaintiff's conſent, when he had 
| - Sorking to do, would not alter the caſe; for if he had 

then releaſed, yet he might have taken adminiſtration, 

and brought an action afterwards z but Doiben and Eyre, 


Juſtices, contra, and the defendant had r 


manding, unleſs the demand or refufal be proved (). 3434. 
_3dly, That for ſtrictneſs no funeral expences are alloçFcWWW?m 


ornaments (5). 


| (a) Il. in the inventory produced, the 


article concerning debts did not diſ- 
tinguiſh between ſeparate and deſpe- 
rate, it would be ſufficient to charge 
the executor with the whole, priza 
Facie, as aſſets, and put it upon him 
to prove any of them deſperate. 


| Smith and Davis, per Ld. Hardawicke, 


Bull. Ni. Pri. 140. 

(6) Per Ld. Hardwicke, Stag v. 
Punter, 3 Att. 119. At law, when 
a perſon dies indebted, the rule is, 


that no more ſhall be allowed for a 


funeral than is neceſſary; at firſt only 
405., then 5/., at laſt 10/,: but a 
court of equity is not hound down b 

ſuch ftri& rules, eſpecially when a teſ- 


 tator leaves great ſums in legacies, 


- which is a reaſonable ground for an 
- executor tobelieve an eſtate is ſolvent.“ 


In the caſe cited he allowed 60/., as 


the teſtator had directed his corpſe 


ſhould be buried at a church thirty 
miles diſtant from the place of his 


In the caſe of Offley v. Offley, Prer. 


Cb. 27., 600. had been laid out in 
Mr. Offley's funeral, (whoſe perſonal 


eſtate was inſufficient for payment of 
his debts,) which the Court allowed, 
he being a man of great eſtate and re- 


putation in his country, and buried 


there; but this was not come /emble 


_ againſt creditors. Vide Bull. N. P. 


143. 


4. Harding ver/#s Salkill. 
(Mich. 5 W. & M. B. R.] 
1* debt againſt the defendant as exerytor, the defend- Poſt pl. 8. Debt 


againſt executor, 


ant pleaded in bar, that he was adminiſtrator; rely- that be is ad- 
ing upon Dyer 305. pl. 61. But the Court held it no minittrator, is 
plea in bar; for if an action be brought againſt an admi- nt in bar but 
niſtrator by the name of executor, and judgment had 1 ler. +. ages 
therein, this judgment may be pleaded in bar to another Styl. 385. 


«Ren brought againſt him as adminiſtrator. 


1 Mod, 239. 
3 D. 384. p. 18. 


8. C. Comb. 226, Skin. 365. Holt 306. Caſes B. R. 46. 
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5 


| Skin. 36. 3 Cro. 575. 


© "againſt executor, 


— 


3 5. Newton vegſus Richards. 


4 Mod. 296. CIRE facias upon a judgment againſtthe 1 was 
4 8 now ſued againſt his executor, who pleaded plane ad- 
the teſtator. miniſtrauvit & nulla bona die impetrationis primi brevis. de 
Plens uche Heir, facias nec unguam Peg. The plaintiff demurred ſpe- 


o 


ſhewing how, is  Clally, and ſhewed for cauſe, that the defendant did not 


7 


in on ſpecia de- ſhew how he had adminiſtered, and had . for 
po why” they] againſt a judgment he ought. to ſhew how he admini- 
575. 1 Lil. ſtered, but it had been good upon general demurrer, 


2. Comb. Vide Mo. 158. All. 48. 3 Keble 258. 2 Keb. 736. 


Holt 45. Vide 3 Wms. 177. Ocke. Es. © 9+ pa. 138. ed. 2763+ 6 
12971 6. Billinghurſt vegſus Speerman. 


x Sid. 200, 266. J F an executor has a term, and the premiſes are of leſs 


In debt for rent, 


executor may value than the rent reſerved: thereon, in an action 
plead no aſfets, brought againſt him in the debet and detinet, he may 
Ke N plead the ſpecial matter, viz. That he has no aſſets, and 

Alus than the that the land is of leſs value than the rent; and demand 

ent. 1 Vent. judgment if he ought not to be charged in the detinet tan- 
277. Vide poſt um. This Holt, C. J. ſaid was his opinion, and that 
2 Went 60%, Hale was of the ſame opinion, and it was but reaſonable, 
210. 1 Md. becauſe. an executor could not wave for the term only ; 
1 W. 565. 8. C. for he muſt renounce the executorſhip in toto or not at all. 


7. Williams verſus Crey. 
[Paſ. 7 Will. z. B. R. Vids this caſein title Aion fur l Caſes 
. pl. 2. pag. 12. 
8. Fooler verſus Cooke. 
S e [Mich. 7 Will. 3. B. R. ] . ä 
Antepl. 4. Paſt PLAINTIFF brought aſſump againſt the defendant 


> of Years; as executor ; defendant petit judicium i ipſe ad billam 
plea that he is præd. reſpondere debeat quia dicit, That adminiſtration was 


adminiſtrator, | Sranted to him, in which caſe he ought to be ſued as ad- 


need got keaverke miniſtrator, and not as executor, and concludes 1 * 
b 5 1 e um 


i : ; 
vi A E332 


FI 7 ad billam frædict. reſpondere conipelli Uebeat, - 66, | 


The plaintiff demurred, and it was objected, firſt, That 
he had not traverſed, ab/que bor that 
executor. 2 Braun. 164. Sed non allacutur: For it is 
better without a traverſe, and the plaintiff's declaration is 


well confeſſed ' and avoided; for an intermeddling with 


the goods entitles the plaintiff to an action againſt the 
defendant, and now he has ſhewed-the cauſe of his inter- 


| meddling and upon what account, which, if true, he ought. 


to be charged accordingly; it is true, if he intermeddled 
before adminiſtration, he may be charged as executor of 
his own wrong, but that "ſhall not be intended; for all 
acts are intended to be rightful till the contrary! ap- 
pearsz and if the caſe were ſo, the plaintiff o 
reply it: A traverſe would be impertinent; for though 
the declaration ſuppoſes an intermeddling, yet it does not 
ſuppoſe how nor in what manner; and to deny an inter- 
meddling as executor de fon tort, is to traverſe that which 
is not alleged, Et per Holt, C. J. The difference is be- 
tween ſuing one as executor, as in this caſe, for then there 


needs no traverſe, and ſujng one as adminiſtrator to J. S., 
for then, if the defendant pleads he is an executor, he 
muſt go on and traverſe ab/gue hoc that the ſaid J. S. 


died inteſtate ;. and the reaſon is, becauſe, _ unleſs: there 
was a dying inteſtate, no action can be brought againſt 
one as adminiſtrator, and to ſay he was made executor, 
1s by implication only an anſwer to the dying inteſtate (a). 
2dly, It was objected, that the bill could not be abated 
upon the concluſion of this plea, which was to the juriſ- 
diction of the court, and not to the bill; and the Court 
inclined that every plea ought to have its apt concluſion, 
and that they ought not to abate the plaintiff's writ or bill 
in this caſe, becauſe the defendant had not prayed it. 


4 


(a) R. acc. Linden v. Beſſinghan, 
Com. 155. where the plaintiff ſued as 
adminiſtrator, and the defendant pleaded 
that the deceaſed made a will, which 


+ 


inteſtate. 


9. Powers verſus Coot. 
[Trin. 9 Wil. 3. B. R. 1 Ld. Raym; 63. 8. C. 


HE plaintiff brought debt upon an obligation againſt 


the defendant as executrix of J. S. The deſend- 


T 


ant pleaded that J. S. died inteſtate, and that adtniniſtra- 
tion was committed to her, & per. judicium ſi ipſa ad Bil- 
Upon this the ou 
| | tif 


lam prædict. reſpondere debeat, _ 
N 4 


* 


adminiſtered as 


ht to 


| 297 
that he inter- ; 
meddled before 
adminiſtration 
5 Mod. 136, 
145. Carth. 
363. Caſes | 
B. R. 83. Holt 2 
307, 536. Joles 
v. Wolfe, ich. Pa 
17 Geo. 2. 8 
B. R. 2 Vent. 
180. Poſt 313, 
_ 5 115. 
2 H. 9. 7. 7 
6.13.1 Mas 
219. Tut. 91. 
4 H. 7. 14. 

Plea that he ie 
an executor, 
muſt traverſe the 
dying inteſtate, 
Comyns 156. 
1 Lut. 27. 

5 Rep. 33. b. 


[2981 


Ante 173. 11. 


Proper conclu- 
28 


ment. Com. 
Dig. Abatement, 


I. 12. 2 vol. 3d ed. pa. 90 


was proved after adminiſtration grant - 
ed, but did not travetſe the dying 


Carth. 363. 
Bowes v. C 
ante pl. $, 

5 Mod. 136, 
145. Debt 
againſt executar 
of J. 8. Plea 


* q . ” 
- = * : . ” * 
— * 
7 » 
r F 1 
. "£5 C60 " - 
- BE N a 7 
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— 8 tiff demurred, and inſiſted that the defengarit ſhould have 
11 .traverſed, abſque bec that ſhe intermeddled before admi- 
3 niſtration committed to her; for if ſhe did, ſne made 
.Yerle mir he. © herſelf liable as a tort executrix; and eited 3 Croi' 566, 
dens ted . 8 10. 104. 3 Lan. 19). Telu. 115. Breu 9. 
tiongianted. ' Holt, C. J. & Cur; Such a traverſe had been ill; for 
2. p. , ſuch intermeddling is not alleged, and the defendant ought 
. del, not to traverſe that which the piaintiff doth not allege in 
136; 145. Caſes his declaration (PT. 
e . bend 
| 3972 356. a 5 © tous A FR in Fran 25 2120 1512111457 tare te 
ta) This ſeems to be the ſame caſe name of Powers v. Coat; and the va- 
as the preceding. It is reported by riance of the plaintiff's name in p/. 8. 
Ld, Rm. as of M. 7 Will, 3., by the Was a miſtake not unlikely to be made. 
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Pleadingof fix NVE B T upon a bond againſt an executor ; the defend. 


Judgmen's a ant pleaded fix ſeveral judgments for 1007. each, and 
aſſets for above that he had not affets ultra 101, which was bound by them; 
five;..and if che the plaintiff replied ſeverally as to five of the judgments, 
2 — 420 that were kept on foot by fraud, and prayed judgment 
; for his debt and damages in the concluſion of each plea; 
Tiens ultra a al g crunon t Pplea; 
rain ſum, itisM. and as to the ſixth he pleaded that the defendant had 
pt e aſſets ultra the 10/. ſufficient, &c, Et hoc petit quod inqui- 
Garth. 429. ratur per patriam. Et per Holt, C. J. it was xdjudped, rſt, 
Caſes B R. 153. That the plaintiff may reply ſeverally as to each, and that 
3 Ns Lil it is at his election to reply to all, or ſome, or any one of 
Lev. 377, 368. the judgments fet up by the executor. But 2dly, That 
IA. Raym- 678. the plaintiff's replication is wrong in this, that he pleaded 
Dam. a as to five judgments per fraudem, and as to the laſt, that 
hae has aſſets ultra, concluding to the country; for when 
- a man pleads, fix judgments, he confeſſes. aſſets for above 
five, ſo that it is an allegation of what is already confeſſed, 
and driving him to an unneceſſary iſſue: thereupon ; but 
becauſe there are precedents this way, as 1 Saund. 336. 
the plaintiff had leave to diſcontinue, and afterwards 


amended on payment af coſts (a). | 
(a) Yide the pleadings in this caſe, Lilly's Entries, 157. 


Lay 


CE 4 . i 


* - Exorurors, 


* 


1 1. 2 Rex MAY Sir Richard od Rajies, 


(Mich. 10 Will. 3. B. R. . C. 14, RI. 361.1 
Maiidanius iſſued to grant probate of the will; ale 


A 


ordinary returned, That the executor was an abſcond- 
ing perſon, a, Nc. And this return was held inſuf- 


ficient; for that there is à will is admitted, and ſince the 

teſtator has thought the executor à proper perfon to be in- 

truſted with his affairs, the ordinary cannot adjudge him 
otherwiſe upon à difability by the canon law, for that is 

not Amittel f here, but as 1 as it has been received from 

time immemorial z per Holt, C. J. * a 3 man- 
damus was granted. | 


1 Vent. 335: 


8. . 

36. Ordinary 

cannot refuſe 

probate to an ex- 

ecutor, becauſe 

incapax. Qif | 

non compos? 36. 

Carth. 457. 

3 Salk. 162, 
233. Caſes 

B. R. 136, 20 

Holt 310. Str. 


857. ” Te 
„ B. R. 280. And, 365. 2 Rel. 159. 37. Wan, zu. 1 Bl. Rep: 456. 


= Atk. 126. 


Neither can the ordinary init upon ſecurity from the 
executor z for the teſtator | thought him able and qua- 
lified, and he has a temporal ri fie ht which he cannot ſue 
for before probate ;_ and there have _ no N 
nor eine al this nature. | 


12. Wankford Weſt Wankford. 


es in C. B. Mich. 11 Will. 3. Rot. 311, 312. & Lat. in 
B. R. Hill. 1 Ann. Rot. 484. 271 | 
IN an action of debt upon two bonds, one for 2407. dated 
iſt Nov. 24 Car. 2. and the other for 800/. dated the 10th 
of January the ſame year, by Elizabeth Wankford, widow, 
adminiſtratrix with the will annexed of Thomas Shelly, 
againſt Robert Wankford, ſon and heir of Robert Wankford 
e obligor, by which bonds the obligor bound himſelf 
and his” heirs, &c. The defendant prayed oyer of the 
letters of adminiſtration, and therein appeared the will ; 
of Thomas Shelly, in which was this clauſe: And I do 
hereby ordain and make the ſaid Robert Wankford my ſon- in- 
law (who was the obligor) full and ſole executor g of this my 


laft will, to pay my debts and legacies ; and after the oyer of 


letters of adminiſtration pleaded in bar, that Thomas 


Shelly the  obligee, the 13th of July, 30 Car. 2. made his 
will, and Robert Wankford, the obligor in the ſaid bonds, 
his executor, and afterwards, viz. the 20th of July the 
fame year died, after whoſe death Robert the obligor took 
upon him the burden of the execution of the ſaid will, 
and adminiſtered divers goods and chattels which were 
the teſtator's at the time of his death, and afterwards, the 
17th of Aug 1686, Robert the father made his will, and 

: made the plaintiff his executrix, and afterwards the fame 
| day 


Vide 2 Bl. Com. 
ch. 32. 2775 
Obligor is made 
executor to 
obligee, and ad- 
miniſters ſome 
of the goods, but 
does not prove 
the will, and 
dies. The debt 
is extinguiſhed, 
and the admi- 
nit ator cum 
teſtamento an- 
nexo can have no 
action _ it. 
3 D. 418. p. 9. 
S. C. 38 Salle 
162. Rep. A. 


Q.38. Holt 311. 
* Butl. Go. 
L. 264. n. 1. 


217. 


„ Eretutors. 

Aaauy died, after whoſe death the plaintiff took upon her the 
burden of the execution of the laſt- mentioned will, and 

ſet forth; the plaintiff replied protgſtande, That the de- 
fendant's plea is inſufficient for want of alleging that 

+. - ,» Robert the obligor F Shelly's will, or that Elizabeth 

_ ++ _- the plaintiff proved it, and that it does not traverſe or 
deny i, argumentative, that Shelly died inteſtate; pre 

.- - ..-. placito the ſays that Robert the obligor never proved the 
Will of Shelly, but died ſoon after him without proving the 
will; and that it is true, that the plaintiff was made ex- 


+-, 4. ecutor of the will of Robert the obligor, and after his 
deͤeeath proved it, and took upon her the execution thereof; 
- © , and farther ſays, that before the proving of the will of 
VXobert the obligor by her, as aforeſaid, or the adminiſtra» 
tion of the goods of Shelly to her committed, viz. the * 
31ſt of Fly 1689, ſhe refuſed before the ordinary to 
| prove Spelly's will, or to adminiſter as executrix to 5 | 
whereby Shelly died inteſtate, and adminiſtration of his 
23 goods and chattels was committed to the plaintiff, and 
++ ,.244.2 that Tho. Shelly left no goods and chaitels ſufficient ad a- 
tifaciend. ejus debita & ſeparales denar. ſummas per ipſum 
- diverſis perſonis debit. & - ſolubiles & adhuc inſolut. exiflen. © 
_ preter debitum predift. ſuperius petit, ac ei debit. per & ſuper 
feripta obligatoria predict. To this replication the defend- 
ant demurred generally, and the plaintiff joined in de- 
murrer, and judgment was given in C. B. for the defendant, 
and the plaintiff brought a writ of error upon that judgment 
in B. R. and aſſigned the general errors; and after the 
cCauſe had been ſeveral times argued, the Court delivered 
- + - _ their opinions /eriatim, that the judgment ought to be af- 
firmed : Gould, J. ſaid, That the caſe was in ſhort, Shelly 
the obligee makes his will, and makes Nobert Wankford 
the obligor his executor, who dies without proving his 
will, and makes his wife the daughter of Shelly his exe. 
cutrix, who proves the will, and alfo takes adminiſtration 
to Shelly her father with his will 'annexed, and whether 
this be a releaſe of the bond, was the queſtion : He ſaid 
_.- +>... that if R. V. had proved the will, then that. had been 
@o. Lit. 264. d. clearly a releaſe, for it was agreed, that if the obligee 


When Everal makes the obligor his executor, and the obligor ES. 
— — the will, it is a releaſe (a); but the queſtion is, Whether 
i£the cbligee - the obligor's not proving the will will alter the caſe ? and 
2 7 © he ſaid that he thought it did not: He put the caſes of 
executor, either 20 E. - 17. . Br. Exec. 1 14. 8 21 E. 4» 3», 81. | Plowd. 


fole orgoinuly © | 184., That if ſeveral obligors are bound jointly and ſe- 


() In Carey v. Cludinge, Bro. debtor executor, is no more than part- 
Ch. 110., it is ruled as a ſettled point ing with the action; and that the debt 


verally, 


in equity, that the ap; ointment of the remains a truſt, 


Execute 


verally, and the obligee makes one of them his executor, 
it is a releaſe of the debt, and the executor cannot ſue. 
the other obligor: 80 if the opligee makes the obligor and 
J. S. his executors, although the obligor never adminiſters, 
yet the action is gone for ever; and although the obligor 


dies and makes an executor, the other co-egecutor of the 


firſt. teſtator who ſurvives, ſhall not have an action againſt 
the executor of the obligor ; he. ſaid that this caſe was 
ſtronger; that it appeared here that though the. executor 
had not proved the will, yet he had adminiſtered, and by 
that means had put it out of his power to refuſe the ex- 
ecutorſhip; and that the proving the will was only to ſignif 

to the ſpiritual court that there was a will, becauſe in ca. 

there was none, then there was a dying inteſtate, and the 
commiſſion of adminiſtration belongs to them. He ſaid, 
that an executor is a complete executor to all purpoſes 
but bringing of actions (a), before probate; that before 
probate he may releaſe an action, may be ſued, may alien, 
or give away the goods, or otherwiſe intermeddle with 
them; and for this he cited Plowd. 280. 5 Co. 28. a. 
1 Mod. 213.3 and he ſaid that this would be the diverſity, 
that if the executor r uſed the executorſhip, then he 
refuſed to accept the appomting him executor as a releaſe, 
and by conſequence the making him executor will have no 
operation; but if he does not refuſe the executorſhip, but 
adminiſters the goods, then that will be a releaſe ; and he 
cited alſo. the caſe of Abram verſus Cunningham, 2 Lev. 
182. 1 Yen. 303. where it was reſolved, That adminiſtra- 
tion committed where there was a will and an executor, 
though the will was concealed, was void, and that it was 


300 


with a ſtranger, 


the debe is Ie. 8 
leaſed, though ... 
the obligor never 
adminiſters. Cro, 
Car. 37%. 
Plowd. 264. 
Leon. 320. 
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Executor is com · 
plete executor 
before probate 
for all purpoſes 
but bringing 
actions: 1 Chan. 
Caſes 265. 2 Jo. 
72. 2 Mod. 
146. 3 Keb. 
725, Plowd. 
277. 1 Roll. 
Abr. 917, 926. 
Co. Lit. 292. b. 
Rep. B. R. 
Temp. Hard. 52, 
1 Atk, 460. 

2 Atk. 28 5. 
Offic, Ex. 33» 

5 Co. 28. 


all one, though the executor of the will, when it did ap- 


pear, refuſed to intermeddle. | | 
ſeveral executors, and all died before notice of the will; 
yet this making the obligor executor would amount to a 
releaſe : That there was no caſe. expreſs in point, vz, 
that it is a releaſe where the executor never proves the 
will, but that it is cited, being put generally without men- 
tioning whether the will was proved or not, and that upon 
ſuch a general putting and agreeing it to be a releaſe, it is 
to be concluded that there is no diverſity. That where 
the executor does adminiſter, which he appears to have 
done in this caſe, and by that has put it out of his power 
to renounce, it will be a releaſe, like the caſe in 3 Co. 
26. b. A. makes an obligation to B., and delivers to C. to 
the uſe of B., it is the deed of A. immediately, but B. 
(a) In 2 Bacon's 4b. 413. 4th ed., not obtained probate ; 
there is a qu. if he may not declare 
generally, making a profert of the probate obtained. 

ters teſtamentary, though he has | 1 


* 


demanded, it can only ſtay the ſuit till 


He ſaid, that if there were | 


Obligation de- 
livered by A. to 
C. r to ule of B, 


for if oyer is 


ü Bn B. 
"OSS 
618, 


Leach, 2 Salk. © 


mall be direſted. 


may reſuſe it, and by that the bond will loſe its force; fo 
of a gift of goods and chattels, if a deed be delivered to 

the uſe of the donee, the goods and chattels are in the 
donee immediately before notice or agreement; but the 
donee may refuſe, and by that the property and intereſt 


8 4 


- Powys, J. faid, That an executor is 2 complete executor 


s to every intent but bringing of actions before probate, 


ſo that he may releaſe a debt due to the teſtator, aſſent to 
a legaey, intermeddle with the goods of the teſtator; and 
he cited, beſides the books already cited, 36 H. 6. 7. Dy. 


367., and argued from the form of the probate of the 
will; but an adminiſtrator cannot act before letters of 


adminiftration granted to him: He ſaid, the executor by 
acting would become liable to the ſuits of all the credi- 


tors of che teſtator before probate, which R. V. the ex- 
ecutor in the preſent cafe had made himſelf liable to by 


adminiſtering the goods of the teſtator, and therefore ac- 


.*. ... cording to the known maxim of the law, gui” ſentit onus 


0 


fentire debet & commedum, that this would amount to a releaſe 
ol the debt without probate; he cited the caſe of Abram 
© verſus Cunningham, and the opinion of Tuyſden (which 


is yemembered-in the report of that caſe in 1 Ven. 303.), 
which opinion was alſo cited by Gould, J. in his argu- 

fe though the executor debtor refuſes, yet the 
action is gone, and the adminiſtrator cannot ſuc him; 
but he ſeemed not to rely upon it, but faid it differed 
much from this cafe : That here H. ſhould have a burden, 
ſuch as an executor” is put upon, whether he would or 
no: He ſaid, that the diverſity would be where the exe- 
cutor did actually refuſe before the ordinary, and where 
he did not actually refuſe, but only did not intermeddle 
with the adminiſtration; in the firſt caſe it would be no 
releaſe, but it cannot be otherwiſe in the ſeeond, and 
more clearly ſo, where the executor did intermeddle 
with the adminiſtration, ' as he did in the preſent caſe. 
-- Powell, J. ſaid, That the caſe was, the obligee makes 


the obligor his executor, who dies before he proves the 


will; and the queftian is, Whether the debt be extinct, 
or the adminiſtrator of the obligee may ſue the heir? He 
cited the caſe 21 Z. 4.4. If the debtee makes the debtor 
and another his executors, although the debtor never ad- 


- miniſters, yet the action is loſt for ever, and ſaid it was 
agreed on all hands, that if the executor had proved the 
will, the action had been gone; and that the caſe 


21 Ed.. had been confirmed ſince by many authorities, and 


that none of thoſe authorities take any notice of the pro- 
bate of the will; and if there were any ſuch diverſity, it 


could not but have been taken notice of in ſome of them; 
but the reaſon that they go upon is that a perſonal action 
n e once 


1 G n 
\ 
4 


and though in ſome caſes it may be ſuſpended and revive 
again, yet never where that ſuſpenſion is from the act of 
the party. He ſaid, that ſome books ſay the action is 
gone, ſome ſay the debt is gone, and ſome ſay the debt 
remains; but they will be all reconciled byjghis, that the 


debt will be aſſets (a): He ſaid he could not ſee how the 


Aae ef che pontys in gone. far cum, - 


probate of the will altered the caſe; for the executor has 


aſſented to the executorſhip- by intermeddling with the 


goods, and the act of the ordinary has no effect; becauſe 


the ordinary has no right in any caſe where there is 
executor, and all the executor's right is under the wil 
and all that right that he hath, he has by the will. He 


is in poſſeſſion of all the teſtator's goods before probate, 


and may bring trover or detinue; ſo he may avow for 
rent where a. reverſion for years comes. to him from his 
teſtator: But though he may eommence an action before 
| 2 yet he cannot indeed go on with the action; 
or when he comes to declare, he muſt produce in court 

the letters teſtamentary (5); but now if probate were ne- 
ceſſary to make him an executor, he could not bring the 
action without probate, as is evident in the caſe of an 
_ adminiſtrator, in which caſe there is no right till admini- 
ſtration committed; for till then the adminiſtrator cannot 
bring an action; but in the caſe. of an executor," the not 


Executor may 
commence an 
aRion before 
probate, but not 
declare. 9 E. 
4 47» 


1 4 Abr. 


917. A. 3+ 


proving the will is only an impediment to the action; but 
the right of action is the ſame before probate as after (c); 


and the reaſon why an executor cannot go on before pro- 
| bate is for the enforcing of probates, as is ſaid in Hutton 

21. becauſe upon probates — are inventories exhibited 
and other acts done by the executor, which are for the 
benefit of the creditors of the teſtator. He ſaid, that 
if adminiſtration of the goods, &'c. of the obligee was 
committed to the obligor, that was but a ſuſpenſion of 
the action, and no extinguiſhment of the debt; but the 
reaſon of that is, becauſe the commiſſion of adminiſtra- 
tion is not the act of the obligee, and ſo is 8 Co. 136. 
Sir John Needham's caſe z he ſaid, that unleſs the execu- 
tor proved the will, he could not continue the executor- 


ſhip, and ſo is Dy. 372. That, in ſuch caſe, adminiſtra- 


Where admits 
ſtration is com« 


mitted to debtor, 


the action is only 
ſuſpetided. * 


* - 


| (a) Yide note to pa. 300, acc. 

. (5) An executor cannot bring a 
dil of interpleader before probate, 
Mitchell v. Smart, 3 Atk. 606., nor a 


bill of revivor, Comber's Caſe, 1 P. 


Wins. 766. But ſubſequent probate 
makes the bill good. Humphreys v. 
Humphreys, 3 P. Wms. 350. | 

(c) Per Curiam, Smith v, Mills, T. R. 
480., an executor has the right im- 


mediately on the death of. the tefta- 
tor, and the right draws after it a 
conſtructive poſſeſſion. The probate 
is a mere ceremony; but, when paſſed, 
the executor does not derive his title 
under the probate, but under the will 3. 
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the probate is only evidence of his 


right, and is neceſſary to enable him 


probate, : 
tion 


do ſue, but he may releaſe, Ec. before Wi 


2 


7 11127 1 
0 "A. 
* 


tot de vont non muſt be committed 3 but that caſe was the 
firſt eaſe of it; and it appears, by the caſe in 1 Leon. 275. 
(where debt was brought againſt one as executor in ſuch 
a caſe, and the defendant pleaded in abatement of the 
writ,” that he was an executor of an executor,” and there 
fore ought t have been ſo ſued, and not as an immedi- 
ate executor; and the plaintiff replied that the firſt exe- 
cutor died before probate, and the writ was awarded to be. 
good,) that there was no notice taken amongſt the lawyers 
of that opinion, and indeed the opinion ſeemed to have 
proceeded rather from a compliance with the uſage of the 


ſpiritual court, than from any ground in the reaſon and 


nature of the thing; for the power the executor has of 
making an executor to the firſt teſtator is by the will of the 


firſt teſtator, and not at all from the act of the or- 
dinary, and it is by an implied power given to the firſt. 


executor by the will of his teſtator, and ſo is Plotod. 290. 


. All the intereſt of the adminiſtrator is from the ordi- 


' - Hob. 10. Where 
debtor is made 

enxecutor, the 
debt is extin- 
guiſhed, not by 
way of releaſe, 
but legacy ; and 
it is aſſets. 

1 Chan. Caf. 
242. 


3041 


If obligee is 
made executor to 
obligor, and 
there is not aſ- 
ſets, he may ſue 
the heir. 7 
Jon. 345. 


2 Where 
Hd cod 


nary, but all an executor's intereſt is from the teſtator, 
He ſaid, that this extinguiſhment was not wrought by 
way of actual releaſe, becauſe then the debt could not 
be aſſets; but by way of legacy or gift of the debt by the 
will; and where that debt, or any part of it, is expreſsly 
deviſed by the will to pay a legacy, it will be aſſets to 
pay ſuch legacy, becauſe the teſtator did not intend to 
extinguiſh the whole debt, and ſo is the caſe in Yelv. 160, 
but where there is no ſuch ſpecial deviſe, the debt ſhall 
be extinguiſhed notwithſtanding any other legacies. In 
1 Ro. 920, 921, it is given as the reaſon why the debt 
remains aſſets in the hands of the executor, and that it 
is extin&t only by the will. A man cannot in ſtrictneſs 
make a releaſe by will (a), but the debt will be extinguiſhed 
in ſuch caſe with the diverſity before taken: He: ſaid, | 
that there would be a great diverſity where the obligee 
made the obligor executor, and where the obligor made 
the obligee his executor (5); for in the laſt caſe the debt 
is not extinct, but only upon. ſuppoſal that the executor 


has aſſets, which he may retain to pay himſelf ; for though - 


the obligee may give 


a teſtator gives a debt 
debt, it is a teſtamen- 


will not be good againſt 


the obligor the debt, yet that will 
with him. The plaintiff replied, that 
he had never accepted the appointment, 
or adminiſtered. The replication on 


creditors, but againſt executors it may. 
And though it cannot operate as a re- 


| leaſe at law, equity will carry it that 


length: Sibrborp v. Maxon, 3 Aid. 


80. | 


a” In afſump/it againſt an execu- 


tor, the defendant pleaded, that the 
plaintiff was appointed co-executor 
A, | 


mont. 4 


demurrer was held good; and Lord 


Kenyon ſaid, that the propoſition, that 


if 4. owe B. a ſum of money, and 
chooſe to make him his executor, 
though B. will not act, his legal re- 
medy is extinguiſhed, is a propoſition 
too monſtrous to admit of any argu- 


not 


\ 


not hold vice verſa, but in caſe of failure of "aſſets? the 
; executor: may ſue. the heir: Indeed where the executor 
has aſſets, the debt is gone, but that is becauſe he may 
retain and pay himſelf, and ſo is 12 H. 4. 21. Plow: 185. 
3. But if he has no aſſets, the action is never ſo muah 
as ſuſpended, for the executor may ſue the heir at the 
very day, and ſo it is not within the rule of a perſonal 
a hon once. ſuſpended, c. He ſaid, that there had 
been an objection made from the form of the letters of 
ad miniſtration in this caſe; that the Court does indeed 
take notice of the forms uſed in the ſpiritual court, and 
Where there is no probate of the will (as in this caſe) 
they — an immediate adminiſtration, and not an ad- 
miniſtration de bonis non adminifiratis; which is done where executor 
where the executor has actually adminiſtered the goods dies not having 
of the teſtator: but this form has not been conſtant, and Proved the will 
- adminiſtrations de bonis non adminiftratis by the executor e . is 
have been granted in the former caſe, and ſo it was done immediate 24- 
in the caſe of Heyden and Wolfe, Palm. 153. 2 Gro. 614. nd nt lis 
Hutt, 30. He ſaid, that if the making the obligor exe- non, xe. 
. cutor did extinguiſh the debt by way of releaſe, then it | 
would work nolens volens : But if it took effect as a legacy, „ 
then the obligor refuſing the executorſhip does alſo loſe : 
the benefit of what he would have had by 3 executor, 
and conſequently the debt will not be extinguiſhed (a): 
But he ſaid he would not determine that point, becauſe it 
appeared upon the pleading, that the executor admini- 
ſtered goods of the teſtator, which is an agreement to the 
executorſhip, and ſo ſtrong an one that he could not af- 
terwards refuſe it; and ſo the want of probate would not 
alter the caſe. - $8021 err *** 
Holt, C. J. The pleadings.in this caſe are perplexed; 
but upon the whole matter the caſe is but this, viz. R. . 
is bound to S. S., who makes R. V. his executor, and 
dies; R. V. adminiſters ſeveral goods, but dies before 
robate; the plaintiff takes adminiſtration to S. S., and 
rings an action on the bond againſt the heir of R. V., 
and the queſtion is, the obligee having made the obligor 
executor, and he having adminiſtered ſome of the goods, 
though not proved the will, Whether that will amount 
to a releaſe ? and I agree it is a good releaſe as this caſe 


Rande | + $25 apt ; 
There have three objeQtions occurred, which render | 3og ] 
this point conſiderable, | 


(a a) 4. gave legacies to perſons by They are not entitled without proving 
the deſcription of his very good the will, or acting under it. Read v. 
friends, and in a further part of the Devaynes, 3 Br. Ch. 95. Tor. of 
will deſired them to aft as executors. 8 


ſt, That 
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| ars. | 
ift, That when a will is made, and H. executor thereof, 
if the exrecutor does adminiſter, but dies before probate 
of the will, an immediate adminiſtration is committed; 
whereas, if the will had been proved, the adminiſtration 
- mult be de bonir non adminiſtrut by the executor. 
A2dly, That the conſtant courſe of the ſpiritual court 
is, where the executor dies before probate, to make the 
ground and foundation of their granting adminiſtration 
to be, becauſe the executor died ante onus executionis teſ> 
ramenti ſuper ſe ſuſceptum. Oo 
- -3dly, That though the executor was adminiſtrator, yet 
If he dies before probate, his executor cannot be executor ' 
to the firſt teſtator. But, notwithſtanding theſe objec- 
tions, I hold that the obligee's' making the obligor his 
— — is a releaſe in that caſe, and that ſor theſe 
ö 8 realons: FFF 8 | | 
ww the fame  x{t, Becauſe by being made executor he is the perſon that 
| eeive, and ought is entitled to receive the money due upon the bond before 
to pay it is an - probate; and as he is the perſon that is entitled to receive 
ertinzuiſhment. it, he is alſo the perſon that is to pay it; and the ſame hand 
being to-teceive and pay, that amounts to an extinguiſh- 
ment i The rule does not indeed always hold, but is liable 
to theſe limitations on 2 | 
. - iſt,” If the obligor makes the obligee, or the executor of 
. the obligee; his executor, this alone is no extinguiſhment 
though there be the ſame hand to receive and pay; but if 
the executor has aſſets of the obligor, it is an extinguiſh» 
5 _— becauſe then it is within the rule, that the perſon 
who is to receive the money, is the perſon who ought to 
pay it; but if he has no aflets, ws be is not the perſon 
that ought to'pay, though he is the perſon that is to re- 
ceive it; and to that purpoſe is the caſe of 11 H. 4. 83., 
and the caſe of Dorchefter v. Webb, 1 Cru. 372. 1 Jo. 345- 
Execut6r of one Where the obligee makes the executor of one of the obli- 
— gors his executor, who has no aſſets, this is no diſcharge 
mate erecutor to = eg debt; on wg this executor, as executor of 
igee, it is no obligee, is on to receive, yet having no aſſets 
Ha . fiat of the obl „ he is not the perſon Ss ou he to pay: 
ob, 10. Hutt. | Sor, | pe ug pay 
128. 2 Lev. 73. But if the executor of the obligee is made executor to one 
3 Keb. _ of the obligors, and has aſſets of the obligor, the Gybt is 
Jon. 17 extinct, and the executor cannot ſue the other obligor, for 
As the having affets amounts to payment. And the fame 
point was again reſolved, Hill. 24 & 25 Car. 2. B. R., 
in the caſe of Lock and Croſſe, where the obligee was made 
| executor to one of the obligors, and in an tion by hjm 
| a _ againſt the other, where the matter was pleaded, the plea 
f 306 ] Was held to be naught, becauſe he did not ſhew to what 
| value the aſſets were that he adminiſtered ; but if the de- 
fendant had ſhewn that he adminiſtered goods to'the value 
of the debt in demand, it had been a good ple. 
| 4 8 adly, Zup- 
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z wir 155 is 8 Go. 848 Six r John Needham Laſs 3 2 Sd, f f 
but the reaſon of the 'diverfity'is, becauſe the adminiſtra- e | 
tion is made fuch by act of law, but the executor by the 36, n 
| at of the teſtator, and for that reaſon it is no extinguiſh- 460 WY. 
ment; but if the adminiſtrator, having no aſſets, pays a 
debt of the inteſtate to the value of ce bond, out of fol his 14 ns os 
own money, that will be a releaſe; chough 1 do? not Eno bee rhinicah N 
1 it has ever been adjudged ſo. . 
zl y, If the executrix of the obligee et FE i Obligee taking 
to huſband; that is ng extinguiſhmefit of the debt, and ſo 83 een 
is the caſe of 7 man and Read. Co. Lit. 264. 1 Leon, tinguiſhment ; 
320. Moor, 2 17 YG if the oblig ee herſelf rakes the obli- otherwileof exe» | 
gor to huſband,” that is an Sang i of the debt, be- iger. Poa. 
cauſe it would be a vain thing for the huſband to pay 7.26, Co. Lit. 
wife money in her own right; but he ; 1 pay money tc 264 b. 1 Ln. 
her as exechtrit, becauſe, if ſhe lay th ie money ſo paid to 
her by itſelf, 'the adminiſtrator de nis non of ot teſtatot 
(if ſhe dies inteſtate) ſhalf have that money as well is 25 
other goods that were her teſtator's; for if the goods 
_ thete ator remain in ſpecie, they hall go to is admini- 
ſtrator de boni non, becauſe in fhat caſe it is notorious 
which were the goods of the teſtator, amid they are diſtin- 
güiſhable; and there is the ſame reaſon where money is 
kept by itſelf, and the huſband permits it ſo to be; but if 
the huſband ſeizes i it, it will de his, and will be a ufa. 
vit (40% In caſe of a feme covert made executor, the huſ- Feme — 
band has à great power: He may adminiſter and bind he = m — 
though the refuſes, and may releaſe the debts of the teſta-" money, * 
| wor (3) 3 ſo is 33 H 6. 31. But the wife cannot do any come his, and 


is a devaſtavit. 


ot to the prejudice of the hi band without his con „ T. K. 617. 


My ſecond reaſon. is, That * the obligee Walen che Debtor made 
obligor- his executor, though it is a diſcharge of the action, — alt 
yet the debt is aſſets, and the making him executor does 
not amount to a legacy, but to payment and a releaſe. If 
H. be bound to J. S. in a bond of 100 /., and then F. 8. 
makes H. his executor, H. has actually received ſo much 
money, and is anſwerable for it, and if he does not admi- | 
niſter ſo much, it Is a devgſtavit. | 5 * 3 

3dly, By adminiſtering, the executor | has accepted” of — 
and taken upon him the whole e and is a probate. 


La) The huſband commits a Dee © The huſband of a feme adminiſtra- 
ſavit and becomes a bankrupt, the wife trix may ſurrender or diſpoſe of a term 
is not anſwerable. Benyon v. Collins, which ſhe has in that right. TI v. 
2 Bro. Cb. 323. Ccoeppin, 2 Bl. Rep. 801. 3 Will, 277. 


Voi. I. Ce - complete 


306 ES Executors. 
Wn be complete executor. He is before probate entitled to re- 
I - --.ceive all debts due to the teſtator, and all payments made 
| Vide Plowd. ' and never proves the will. All the, teſtator's goods are 
292, b. 2 Bl. and he may maintain trover for them; and as he may 
Ker. 694. Hut. maintain a poſſeſſory action, ſo he may avow for rent where 
1 Eggert a reverſion of a term comes to him; and for ſuch rent as 
Skin. 23. 1 Rol. has accrued after the death of the teſtator, he may avow 
917; 3P.Wms. before probate, becauſe the reverſion is veſted in him by 
349, eerios the will ; but for ſuch. arrears as accrued due in the teſta- , 
B. 9. 1 vol. 34 tor's life-time, he cannot avow without probate: He may 
edit. pa. 340 · bring an action of debt for a debt due to the teſtator before 
probate, ſo that though the zefe of the original appears to 
5 Hg ts the probate, yet it is well; ſo is 1 Ro, 917. 
Noa the executor haying all theſe advantages before pro- 
date, and the law taking notice of him, and he having ac- 
tually adminiſtered, which is ſuch an acceptance of the 
eee executorſhip that he cannot refuſe it afterwards, this is a 
releaſe. Indeed if he had not adminiſtered, but had re - 
fufed in the eccleſiaſtical court to be executor, that mak- 
ing him executor had not been a releaſe; for you ſhall no 
more force a man 10 accept of a releaſe againſt; his will, 
than of a deed of grant; and the ſubſequent refuſal makes 


>» > 
* 


the deed void ab initios as if a deed of releaſe were deli- 
vered to B. to the uſe of the obligor, if the obligor refuſes. 
to accept it, it is not the deed of the obligee, and he may 
plead. non off factum to it. 5 Co. 119-4. And beſides, if 
the obligor were never executor, then was he never the 
perſon entitled to receive the money, and conſequently 
not within the reaſon of the rule of extinguiſhment. It is 
ſaid: that H., who is made executor, is executor till actual 
refuſal, and that was the reſolution of the caſe of Abram 
- verſus. Cunningham ; and if ſo, then his adminiſtering in 
this caſe having put it out of his power to refuſe, he has 
by adminiſtering accepted the, executorſhip, which is that 
which makes the releaſe : If H. makes his debtor and 7. S. 
his executors; if J. S. adminiſters, though the debtor ne- 
DP} ver does, this is a releaſe ; ſo is 20 E. 4. 17. 21 E. 4. 3. 
Where ſeveral And where H. makes his will and ſeveral executors, if one 
| End one only re. of themn refuſes and the reſt adminiſter, that makes his re- 
fuſes, the refuſal fuſal void, and the refuſing executor may notwithſtanding 
ks void. Ante 3. releaſe any debt. 5 Co. 28. 4. And in actions brought by 
- --_ © them; the refuſing ezecutor muſt be named. 9 Co. 97. 
And if the ref executor ſurvives, he may take the ex- 
ecutorſhip upon him. The caſe indeed in Dy. 160. is con- 
trary, and holds that the refuſing executor muſt come in 
and act during the life of the acting executor ; but the 
21 E. 4. 23. is contrary to Dyer, and according to the 
preceding poſition; and in Hardr. 111., Pawlett =o us 
5 = Es | reke, 


rale, it is Abet that where the refuſing PID furs | 
vives, adminiſtration committed during his life is void. In Poſt, pl. 2 5. 
my Lord Petre s caſe, which was before a commiſſion mc : Vent. 277: 
Delegates at Serjeatits-Inn, where the caſe was; that ſevera 
executors were named in the will, and one refuſed,” _ [ 308 1 
the other acted, and thoſe that acted died, and ami- 5 
niſtration was committed before any refuſal by the ſur- 
viying executor to J. S., the adminiſtration was held to 
be void, becauſe the refuſing executor ſurviving,” mi he | 
notwithſtanding his former refuſal, have taken upon N! 

the executorſhip; and Afterwagdse; on another refuſal I | 

the ſurviving executor before the ordinary, adminiſtration 
was committed to the Lord Perre, and was held to be 
good; and upon that title he maintained in m_ court an 
action of trover for a jewel. ee od ; 

If H. makes the obligor and others his exenttiks) * Obligot made 
the obligor refuſes, but the others adminiſter, and the ob- eee e 
ligor dies firſt, yet the debt is releaſed; and the only rea- AP Rl eee 
ſon. of that muſt ul that the refuſal was void, andithe-obs who adminitter- 
ligor might have come in and adminiſtered notwithſtand- 2 8 
ing for the br by the other en is for wig e Offc. Ex. 4437 
nent. TO 
Now I come to anfwet the objeQtions; ; agldi 28 to the ObjeRtions, 
. firſt, That though an executor. has adminiſtered, yet an 
immediate adminiſtration is committed, if he die before 
probate, and not an adminiſtration de dene won." I anſwer, 
that the reaſon of this is, becauſe: the adminiſtering is an 
act in pais, of which the ſpiritual court cannot take notice, 
and they muſt commit adminiſtration according as it ap- 
pears to them judicially, and not according to the 1 
and yet the acts done by the executor are good. 2 

As to the ſecond, that the adminiſtration in this caſe is 
grounded-upon this, That the executor died ante onus exe- 
cutionis tgflamenti ſuper ſe ſuſceptum, I anſwer, that theſe 
words are to be underſtood in a limited ſenſe, viz. That 
the executor died ante onus, &c. uber. ſe Jafeoptuner in the ee- 
cleſiaftical court. 

3dly, And which is the moſt conſiderable en, 
That the executor dying in this caſe before probate, his 
executor is not executor to the firſt teſtator, but admini- | 
ſtration muſt be granted cum teſtamento arinex', though he Where executor 
did adminiſter. To this I anſwer, that the executor by aa . nj 
adminiſtering has taken upon him the executorſhip, and ,;,;ararion can. 
has put it out of his power to refuſe (a). 9 Co. 33. b., not be commir- 
 Hinjhes caſe: And where an exECUgor adminiſters, though |; 3 
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>the R Read v. Truelove, Ambl. 417. ed the executorſhip, and paid the 
an executor who adminiſtered money to the other executor, wha 


| part of the aſſets ſhould be charged proved the will. 
| with his receipts, though he renounc- E 
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| he refuſes afterwards before the ordin ary, yet adminſtra · 

tion cannot be committed during his life; and if admini - 
ſtration be granted, it is void, and ſo is 1 Mad. 213., Par- 
> : tems caſe. Now though the executorſhip ceaſes by the 
Aeath of che adminiſtering executor in this caſe; yet he 
being executor by his adminiſtering, that has by conſe- 
quence had its operation of a releaſe already. But then it 

may be ſaid, What is the reaſon why, the executor dyin 

| before probate, though after adminiſtering, his: execut 

None can prove ſhall not be executor to the firſt teſtator ? Why? It is be- 
dat eren eauſe his executor cannot prove the will: of the firſt teſta- 
b e e incapable of recovering his debts, 
ala nd conſequently of being his executor : The adminiſters 
[ 309 ] ing /executor may prove his teſtator's will, becauſe he is 


** 
vt. 
<<, 


= * 


the perſon named in the will; and if he does ſo, his execu- 
tar ſhall be executor to the firſt teſtator, becauſe there 
neods no new probate; but where the executor dies after 
WW — and before probate, his executors cannot 
prove the will of the firſt teſtator, becauſe he is not named 
__ +, © + Execnttorto:him/ in the will; and no one can prove the will 
Palm, 156. but who:is named executor in the will; the executor: of an 
executor may renounce being executor to the firſt teſtator; 
but if he does not renounce, he is executor of courſe. 
1 Cre. 614. And fo it was held in the caſe of Alam and 
Cunningham: The executor's not proving the will, does 
upon his death determine the executorſhip, but not avoid 

it. If an executor obligor proves the will, and afterwards 
dies inteſtate, (which is a parallel caſe to the preſent caſe,) 

his adminiſtrator is not executor of the will of the firſt teſ- 
tator. But yet the debt: having been extinguiſhed by his 
being completely executor: and proving the will; though 
his adminiſtrator eannot continue the executorſhip, that 
will not revive the debt; ſo here, the adminiſtering exe- 
cCutor not proving the will, and ſo his executor not being 
executor to the firſt teſtator, (if he were juſtly executor by 
adminiſtering to extinguiſh the debt, ) this inablty of con- 
tinuing the executorſhip will not alter the caſdGGGG. 
The judgment of C. B. was affirmdd. 


13. Tilny verſus Norris. 
fach. 12 Will. 3. B. R. 1 Ld. Raym. 353. S. C.] 
Where eceutor T II E plaintiff brought covenant againſt an adminiſtra- 


* eee tor, and declared upon à leaſe for years to the inteſ- 
Ae hee: tate, wherein was a.covenant: for him, his executors/ and 
ment is de bonis aſſigns, to repair, and ſhews.guod fatus de in premiſſic 
propriis. _ devenit to the defendant, and that he entered, and after 
| kB B. chat the premiſes fell into decay, . and he had not — 


— 


_  Executors, =—_—” 


The queſtion was, Whether an adminiſtrator was liable Cro. Jae. 647, * 
ii jure proprie, as an aſſignee? And Mr. Williams argued; $45 671, 3 
that this cvenant runs with the land, and binds the affig-' Cath. $14.8. c. 
nee ; and for that reaſon an executor may be charged-as à Vide 1 Will. 4. 
tertenant; as in caſe an executor enters and does walte,” 5 29: 
1 Anil. $2. And he prayed judgment de bonirproprits, and 
inſiſted, that where he anſwers as aſſignee, the judgment 

ainſt him is de bonis propriis; but where as executor, 

ough the breach be in his time, it is de bonit teflatoris. 
Judgment nj for the plaintiff, no counſel attending on 
the other ſide. ME. 52, . 


14. Rock vert Leighton, Vic. Salop. [3101 
I Mich. 12 Will. 3. B. R. 1 La, 128 589. 8. C. Comyns 87, 
AY action was brought for a falſe return of a feri facias 4D. jenny Yo 
& againſt an adminiſtrator de bonis inteftati, and non cul. fey i | 
pleaded ; a verdict was for the plaintiff, and a caſe was . dy ca- 
made for the opinion of the Court, viz, The plaintiff, be- ſeſſion or default, 


ing an adminiſtrator, was ſued by A., and, pending that 2 


ſuit, let judgment be obtained againſt him by B., and did is eſtopped to ſay 

not plead this judgment in bar of the ſaid action, but ſold the contrary on 

the goods of the inteſtate to pay B. A. recovered and err | 

ſued 2 fl. /a., on which the ſheriff levied part, and as to js a jury. Lutw.. 

the reſt returned 2 deuaſſauit. And it was ſaid for the 670. Poſt. 314+ 

plaintiff, . in maintenance of the action, that the ſuffering 

judgment by default was no confeſſion of aſſets, and alſo 

that the ſheriff ought not to have returned a deva/tavit on 

the #. fa., but a nulla bona, and upon that there ought to 

have been a /cire fa. inquiry. Et per Cur., . 2 
iſt, The ſheriff may return a deugſavit on the firſt IJ. Devaſtavit may 

fa. if he will: It is at his peril if falſe, and the inquiry is EE 

only for his ſaſety. . | | 4 inquiry. 1 R. A. 

2dly, If an executor confeſſes or ſuffers judgment by de- a 

fault, he admits aſſets in his hands, and is eſtopped to ſay e 

the contrar x. 7 ES, 

zZaͤly, That he might have pleaded the firſt judgment 

obtained by B. againſt the action of A. & riens ultra, but 

having not done it, he has confeſſed he has aſſets to an- 

ſwer the judgment in this as well as the firſt action; and 

if a ſci. fa. ing. had been awarded on the ſaid judgment, 

and a devaſflavit returned, and non devaſiavit pleaded, the 

adminiſtrator could not have given in evidence the -firſt 

judgment, becauſe he had not pleaded it when he might 

ſo res was no occaſion for an inquiry, nor is he injured 


by this return of a devaſiavit on the fi. fu., ſince it could Een . 


not have been avoided if there had been an * : 
| OS athly, The 
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karren. Athly, The adminiſtrator s not pleading the firſt judg- 
mamfent and nibil ultra, when he might, is an admiſſion of 


. 


© | afſets as to the ſecond. judgment, ſo that he has flipped his 
time, and is eſtopped; ſo-the jury are eſtopped as well as 


dhe plaintiff, and their verdict is void, and that the ſheriff 
- . © _ —_ ſhall take advantage of all eſtoppels between the parties; 
| as if an action be brought againſt a feme ſole, and ſhe 
marries, and 1 againſt her, and then execution, 

and the ſheriff take her by that name, ſhe ſhall be eſtopped 


20e. 323, 482. tg ſay the contrary. 


1 Noll. Rep. 450. 2 Sid. 70. (a) 


a) It appears from Ld. Ch. Juſ. 


1 * note of this caſe, which is in- 
ſorted in the report of Eving v. Peters, 
3 T. R. 68 5., to have been his opinion, 
« That if an heir plead non of fac. 
tum, or conditions performed, a gene- 
ral judgment ſhall be given, if the 
matter pleaded be found againſt him. 
So in the caſe of an executor, if the 
matter pleaded be found againſt him, 
he admitis aſſets. The ſame note 
was reſerred to in Ranſden v. Fack/on, 
1 Aid. 292., by Ld. Haraauicie, who 
decided accordingly, that an executor 
having pleaded nn 2 fadtum, which 


was found againſt him, could not af- 
terwards be relieved, on account of a 


dehciency of aſſets. | | 
In Skelton v. Hawling, 1 Wilf. 258., 
A. brought debt againſt B., an admi- 


niſtrator, who ſuffered judgment by 


default, and made her will, appoint- 
ing C. executor. An action on the 
Juggment, ſuggoing a avit, be- 
ing brought againſt C., he pleaded 
plene adminiftravit the effects of B., 
and the judgment by default was zuled 
t6 be evidence of a'gevaſtavit. Vide 
Fharton v. Richardſon, Str. 1075. 
la Exming v. Peters, 3 T. R. 685. 
the defendant (an executor) having 


pleaded non eft factum, and payment, 


to an action upon/ a bond, and omitted 
to plead plene adminifiravit, and ver- 
dict and judgment being given againſt 
him, the ſheriff, on a fl. fa. returned 


* 


| nulla bona and a devaſtavit, which was 


ruled to be ſufficient evidence in an 


wreqfavit, 


. wards p 


action on the judgment, ſuggeſting a 


Judgment pro def. Vide Dyer 57. 


In Eyre v. Hinton, Str. 732. it was 
alſo ruled, that if an executor does not 


plead a judgment againſt his teſtator to 


the action, he ſhall not afterwards. 
plead it to the Aire facias, It is an 
univerſal principle of law, that if a 
party do not avail himſelf of the op- 
portunity of pleading matter in bar to 
the —_— action, he cannot aſter- 

cad it, either in another adtion 
founded upon it, or in a ſcire facias. 
Per Buller, J., in Ewing v. Peters, 
Gilb. C. P. 258. Cooke v. 1 Ho Coꝛep. 


ba frow formerly held, that if an exe - 
cutor pleaded plene adminiftravit, and 
the plaintiff could prove aſſets unad- 


' miniſtered to — mall amount, he 
muſt have a verdict for his whole de- 


mand, But Lord Marsfeld, in Har- 
riſon v. Beccles, cited 3 T. R. 688. ruled 


that the executor was only liable to 


the amount of the aſſets in his hands. 

Vide Dearne v. Crimp, 2 Bl. Rep. 1275. 

Waters v. Ogden, Doug. 452. Barry v. 

_ uh R. 691. Pearſon v. Henry, 

: In Higherdalev.Cowper, in the Court 

of Arches, 1oth May 1793, an incum- 

bent inſtituted a ſuit againſt the execu- 
tor of his predeceſſor for dilapidations ; 

the defendant gave a general negative 

iſſue, conteiling the whole of the claim; 

and, after witneſſes were examined, 

the defendant was diſcharged upon his 

bringing in his inventory and account, 

and paying the aſſets (which were con- 

fiderably leſs than the ſum claimed), 
with coſts, Editors MS, 
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15. Houſe and Downs v. The Lord Petre. 
lig Dee. 1700, At the 8 Delegates in Serjeants-lnn 


e F 
* 


* OBE RT Lord Petre died in the year 1638, and Where there are 
made William Petre Eſq. his brother, his executor. 2nd one pe: 
William Petre died, and left Lucy his wife, and one Henry the will and dies, 
Todd, his executors. Lucy only proved the will; ſhe the executorkhip 
died, and left Houſe and Downs her executors. Afﬀter- tes: ba * 
wards Henry Todd renounced the executorſhip of the will then tenounces, 

of William Petre, and adminiſtration was granted to the ** Sp 9- * 
Lord Petre, now defendant, of the goods and chattels of 2 8.8 ay 
Robert Lord Petre. Houſe and Downs, being executors of p. 3. 412. p. 4. 
Tuch, inſiſted that this adminiſtration belonged to them; ail 
and it was agreed by the whole Court, -as well civilians as 
common lawyers, that, Henry Todd being a joint executor 
with Lucy, and ſurviving her, the ſole right of executor- 
ſhip to William Petre did accrue to him by ſurvivorſhip, 
though he never concurred in proving the will, nor ated 
as executor, and this right was not diveſted out of him till 2 after one 
he receded from it by an actual renunciation; by which the eee 
both William Petre, and Robert Lord Petre, as from that renounce till af- 
time died inteſtate, ſo as to entitle the ordinary to grant er lis death, 
_ adminiſtration of the remaining perſonal eſtate, but not ſo 
as by relation to render effectual the will of Lucy, and | 
tranſmit thoſe executorſhips to the plaintiffs : But in an- Ante 308. 9 Co. 
other matter the common lawyers and the civilians diſa- 37; > 3- 
greed ; and the common lawyers held, that where there 3 p. — Tot 
are ſeveral executors, and one renounces before the ordi- 3 Bur. 1463. 
nary, and the reſt prove the will, by the common law he * Bl. 456. 
who renounced may at any time afterwards come in and 
adminiſter, and, taough he never act during the life of his 
- companions, may come in and take on him the execution 
of the will after their death, and ſhall be preferred before 
any executor of his companions, Vide 21 E. 4. 23. Office 1 part 
of Executors 6. Hard. 111. contra, 9 Co. Henſloe's caſe, 3 * 
y. 160. But the civilians held, that by the civil law a re- 


nunciation is peremptary (a). 
e) Fide 1 Bl. Rep. 486. 


| 16. Parker ver/us Atfeild. 
[Trin. 13 Will. 3. B. R. 1 Ld. Raym. 678. S. C.] 


l 5 . leaving judg- = 
ſeveral judgments, & riens ultra 5 6., which was found ments wien be. 


The plaintiff, as to one judgment, replied, there was by ar a" 


1 debt upon a bond againſt an adminiſtrator, he pleaded Executor in 
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cem how much ſo much due, which the debtee was willing and ready to 

| 282 8.76 , accept in full, and that the A fraud deferred 


meiit was kept 


_ Caſes B. R. 527. in force to defraud the creditors; and replied the ſame 


W. Jon. 97. 


* 


matter as to another judgment, and demiurted as to the 
{ 312 ] reſt. The defendant rejoined, that as to one judgment, 
it was not kept on foot by fraud, c.; and as to the qther, 
a AI Lare 4 14 9 6 1 0 IIS ay 4K AF o.. 
no aſſets ultra ſo much, which was liable to the judgmen 
OR 1 195 ee in demurrer. 
Et per Cur. iſt, The beſt way for an adminiſtrator to 
* 128 4 191 0 ” 4 *. 11 1 i 8 
plead, is to plead truly and honeſtly, and though there is a 


„ 


eee for « penaly, de en plead de deere. 
uy 4 and ſhew how much is due (a).  2dly, If he pleads ſeye- 


Pleading of If an, adminiſtrator plead twenty judgments, it is a con- 
udgments is a . | n a R a 


confeſion of af- feſlion of aſſets to ſatisfy twenty judgments, and the 
ſets to ſatisfy . | 


| them, and the athly, If a judgment being pleaded, and per fraudem re- 


jens ultra a cer- FRF :V 119: L318 $3, | £ 4 
e 15 not plied, iſſue 1s taken thereupon, and by evidence it appears 


material. 


Vide Rep. B. R. hands, he may ſatisfy the judgments pleaded; for be 
Temp. — judgment of aſſets de futuro is only to be paid off after the 
ok; * 2 4s. other judgments are ſatisfied, and therefore there is no 


1 Brownl. 49. inconvenience. in making the pleading of fraudulent judg- 


Str; vers. Sho. ments a confeſſion of aſſets. 6thly, The concluſion of 
289. Skin. 2 | | | | 


1 T. R. 688: the replication with hoc paratus gſt verificare to every judg- 


# 5 


ment, is well; but a 2 concluſion to the whole had 
been better, Vide 2 15 


(a) To a plea of judgments, and no fraud, and precluded farther inquiry, 
aſſets «lira, plaintiff replied per frau- and Be found thereupon a dit 


dem; and it appeared chat the jadg- for the plaintiff which was, ſet afide, 
the Court holding that as there was no 


- 
by ＋ 


ments were given for nearly doub 


the debts due, by miſtake, and with 
no fraudulent defign, the amount of 
the debts really due being more than 
the aſſets. The judge before whom 
the cauſe was tried held, that the ac- 
knowledging judgments for more than 
was due, was concluſive evidence of 


Wd 


fraud in fact, there was none in law, 


The Court then added, that the de - 
fendants ought to have pleaded the 
ſums really due, and gave leave ta 
amend the pleadings and the formep 
judgments, Peaſe v. Naylor, 5 T. R. 81. 
Vide Cox v. Joſeph, 5 T. R. 307» 


4 


Executors. = 


 [Paſch. 1 Ann, B. R. TT Raym. 870. S. C.] = 


N an action in C. B. againſt two executors, a capiar If one executor 
L iſſued againſt both, which as to one was returned won n, d 6 
gt inventus, but the other appeared, and judgment was chay makes Bh- 
given againſt both ; whereupon he that appeared brought fault, judgment 
a writ of error, and concluded ad dampnum igſſur. Et per both de belt 
Holt, C. J. By the ſtatute 9 E. 3. if debt be bronght teſtatoris, and if 
againſt ſeyeral executors, and one appear, and the other ant be brought 
make default upon the grand diſtreſs, the Court may pro- 8. C. Hole 373. 
ceed againſt him that appears; and if the plaintiff reco- 1 Keb. 432, 
ver, judgment ſhall be againſt all the executors for the 743» 322+ 
goods of the teſtator; and the 25 E. 3. c. 17., which | 
! capias in debt, has been always conſtrued within 
> equity df the 9 E. 3. So that if there be ſeveral exe- 

cutors defendants, and a cepi is returned as to one, and a 

non eft inventus as to the reſt, the plaintiff ſhall proceed 

againſt him that appears, and ſhall have judgment againſt ' 

all ; for the default upon the capias is the ſame as upon the 

grand diſtreſs. | 53 5 | 
Thus the judgment being againſt all, one only ought La. Rm. 71. 
not to bring the writ of error; for the judgment is ad ary Merger 
grave dampnum of them all, and the coſts, which are only 1 WII. 88. Bur. 
adjudged againſt him that appeared, are but an accefſary 179% _ 
to the principal judgment, which cannot be reverſed guoad * [ 313 ] 
them only. . 1 e 


18. Brookes verſus Stroud. 


[Paſch. 1 Ann. B. R. Yide this Caſe, Title Abatement, pl. 6, 
1 pag. 3-] 


19. Anonymous. 


[Trin. 1 Ann. B. R. 7 Mod. 31. S. C. by the name of 
J OR Danger | 


JER Holt, C. J. If H. gets goods of an inteſtate into H. is a tort exe- | 
7 his hands after adminiſtration is actually granted, it 45%" 3 ating 

does not make him executor of his own wrong; but if goods before ad- 
he gets the goods into his hands before, though admi- 3 not 
niſtration be granted afterwards, yet he remains charge 1 Show. 3 
able as a wrongful executor, unleſs he delivers the goods Dy. 166. vd. 
over to the adminiſtrator before the action brought, _ Swinb. 289. 
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zRoll. Abr 918. then he may plead plene adminiftravit (a). Vide 5 Co. 


&. 33. 5. F. N. B. 44. But if he takes upon him to act as 
El. 565. exccutor, he is chargeable to all events. | 


(a) R. acc. Padget v. Prieft, 2 T. R. 
97. Curtis v. Palmer, 3 7. R. 587. 
— in the Exchequer- chamber, 


. 


2 H. Bl. 18. Vide Vaughanv, Brown, 
2 Str. 1106. 5 = 


- - 


..- 


(Hill. 1 Ann. B. R.] 


Will made by a A Woman by deed ſettled her eſtate in truſt, reſerving 


wife in purſu- 


a power to herſelf to give by her laſt will and teſta- 


f 
reſerved before ment, as ſhe ſhould think fit, ſo much of her eſtate in 
marriages 5.00 legacies; and this was done before marriage, with the 


properly a will 
nor proveable by con 


ſent and privity of the intended huſband, who refuſed 


the ordinary. nevertheleſs to be a witneſs or a party to the deed : The 


Far. 147. 

Goldſb. 109. 
1 And. 181. 
1 Jon. 388. 


marriage took effect; the wife made a will and died, and 
the executor proved the will. Et per Holt, C. J. This is 
not a will, neither ought the ordinary to prove it; if he 


ere. a prohibition lies. Where a woman is an executor 


$2. a. 1 Vent. 
186. Bridgm. 


and marries, there ſhe may make a will with conſent of 


23. Holt 102. her huſband, and cannot without. 1 Jon. 157. Soif a 


211. 


5.0. 7M. woman having debts due to her marries, ſhe may make a 
372. will guoad theſe, and the ordinary may prove it. In other 


caſes ſhe cannot, for it is only a writing in form of a 
will. However, in the principal caſe it appearing, that 
the ordinary had only granted adminiſtration guoad, the 
goods in this will, it was allowed as reaſonable. Cro. Car. 


219 (% 
(3) It is ſettled by various caſes, 


_ that a diſpoſition made by a feme co- 


vert under a power or permiſſion, and 
intended to be of a teſtamentary na- 
ture, muſt be governed by the ſame 


rules, and attended with the ſame re- 


quiſites, and have the ſame operation, 
as a common will. If it is to operate 
as a deviſe of land, it muſt be atteſted 
according to the ſtatute of frauds, Long- 
fed v. Eyre, 1 P. Wis. 740. Wag- 


ftaffe'v. Wag ftaffe, 2 P. Wms. 268. If appo 


it is a diſpoſtion of perſonal property, 


it muſt be proved in the Spiritual Court, 
Reſt v. Ewer, 2 Aik. 156. FJenkin v. 


Whitehouſe, 1 Bur. 431. Stone v. For- 
ſth, Doug. 707-; and ſuch probate is 
ſufficient proof, Balch v. Wilſon, Prec. 
Ch. 84. But the regular courſe is for 
the Spiritual Court not to grant pro- 
bate of the will, but adauniſtration, 


with the will, as a teſtamentary paper, 
annexed—note to Stone v. Forſyth. Ni. 


Rex v. Betteſworth, 2 Str. 1111. It is 


revocable and alterable in its nature, 
Hatcher and Curtis, 2 Eg. Ab. 671. 
pl. 3. It is revoked by the ſame cir- 
cumſtances as a common will, Cotter v. 
Layer, 2 P. Wis. 623, Vide Lawrence 
v. Wallis, 2 Bro. Ch. 319. It is am- 
bulatory until the death of the maker, 
and lapſes by the previous death of the 
ppointee, Obe v. Heath, 1 Vez. 135. 
Duke of Marlborough v. Ld. Godolpbin, 
2 Vex. 61. Southby v. Stonehouſe, 2 Lex. 
612. The words are to have the ſame 
conſtruction as if it was a proper will; 
and the diſpofition can only take effect 
from the conſummation of the writing 
by the death of the teſtatrix, Southby 
v. 8 one bouſẽ 2 ubi ſup, a 


- * 
* * af 8 
. 
; . - 
1 - 
£ * 
N * 


21. Eaves verſus Mocato. 


Traſch. 2 Ann. B. R. 2 Ld. Reym. 865. 8. C: named Elwes 
_ verſus Mocnato.] 


XECUTOR brought /afſumpft for money of his 
E teſtator had and received 285 defendant, te uſe 
of the plaintiff as executor, and was nonſuit : And now 
the Court was moved for a direction to the maſter to tax 
ooſts. Et per Curiam, He ſhall not pay coſts, for he 
could not ſue but as executor; and it is not material whe- 
ther the money was received by the defendant ſince the 
death of the teſtator, or before; for ſuppoſe it ſince, it 
is not aſſets in the hands of the executor, till it is reco- 
vered (a). But in trover and converſion by an executor, 
upon a trover and converſion in the time of the executor, 
the executor if nonſuir ſhall pay coſts; for he need not 
name himſelf executor, and 


| the goods are aſſets in the 
executor's hands, though he never recover them, 1 Ven. 


2353 
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Aſſumpſit bß 
executor for teſ· 
tator s money _ 
received to the 
plaintiff's uſe;z 
executor ſhall 
nor pay coſts of 
2 Hob. 
80. Cro. Car. 
219. Ante 207. 

1 Jon. 241. S. C. 
Far. 48. But . 
upon another 
point, Mo. Caſes 
93s 


109. So if -an executor will not go on to trial accordin 
to his notice, he ſhall pay coſts for that (5). N 


(a) Vide this caſe more accurately 


Rated by Holt, C. J. in Jentinsv. Plume, 
ante 207. Vide allo the ſeveral autho- 
rities referred to in the notes to that 
caſe. The point here ſtated is held 
not to be law in Goodthwaite v. Petrie, 
5 T. R. 234. So in Marſb v. Jennedy, 
And. 359. the authority of this caſe, 
as here reported, was expreſsly over- 
ruled. | 

(5) An executor or adminiſtrator 
ſhall pay coſts if he be guilty of any 
laches or delay in the progreſs of a 
canſe, ng 189. R. that they are 
liable to coſfl 
pros, Hawes v. Saunders, 3 Bur. 1584. 
Lamley v. Nichols, Caf. Pr. C. B, 14. 
In Nunez v. Modigliani, H. Bl. 217. 
coſts were paid by an adminiſtrator for 
withdrawing his record before trial; 
but that point was not the queſtion in 
diſpute, wide Hullock's Obſervations on 
the Cale, pa. 192. As leave to diſ- 
continue is in the diſcretioa of the 
Court, it is given with or without 
coſts, according to the circumſtances 


of the caſe, and will depend upon 


on judgment of an- 


whether there is laches or delay, or it 
is a fair tranſaction. Where an exe- 
cutor in an action upon a bond againſt 
an heir, diſcovered juſt before the trial 
was to come on that the eſtate which 
he relied upon as aſſets was conveyed 
by the anceſtor, he was allowed to diſ- 
continue without coſts, undertaking 


not to bring a freſh action without 


leave of the Court, Bennet v. Coker, 


4 Bur. 1927. Fide alſo Baynbam v. 
Mathews, 2 Str. 871. ; but where one 


executor brought the action alone, 
there being others, he had only leave 


to diſcontinue upon payment of coſts, 


Harris v. Jones, 3 Bur. 1451. 1 Bl, 
451. In Ogle v. Moffat, Barnes 133. 
an executor was excuſed from coſts for 


not going on to trial, his witneſſes be- 


ing prevented by accident from attend- 
ing, and he being guilty of no wilful 
default. On a nonſuit executors do 
not pay coſts, Bigland v. Robinſon, 
3 Salk. ich.; nor on judgment, as in 
caſe of a nonſuit, per Car. in Benuet v. 


Coler. 


1 
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55. 1-Sid. 231. the plaintiff oug 
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2 Ber wick verſus Andr ews. 


7 p - 


reign 8 cutor, and now the executor that obtained 
geſting a devaſ- 
tavitio bis teſ- ment againſt the ſaid J. S., ſuggeſting a devoſavit in the 
cator's eben life-time of his teſtator, and had judgment by nihil dicit in 
obtained by his C. B. And now error being brought it was objected, 
center again®. that the plaintiff was not privy to the judgment, and 


Mod, Cafes 124, 22 GMENT vas obtained againſt J. C. 26 exe- 


Str. 212. Fort, ag he may an action of debt for an eſcape where his teſ- 
59+ 307- . ._ tator might. So an executor of a parſon ſhall maintain debt 


1 vol. 3ded. pa: was to the property of the teſtator, and veſted an intereſt 


"ui n, in him, and is within the equity of the ſtatute de bonit a/- 


as for a ſcire faciar, Vide 2 Sid. 102. 


[ 315] | 31. Smith verſus Harmon. 
1 8 ttf 3 Ann, B. R.) 


Ws ne. IT HE plaintiff as adminiſtrator to . 8. ſued a ſeire fo- 


cutory judgment cias againſt the defendant, ſetting forth that his inteſ- 


againſt an-exe- tate ſued the defendant as executor in ſuch an action, & 
— 4 taliter proceſſum fuit that judgment was given againſt the 
plead a judgment defendant by nihil dicit, and a writ of inquiry of damages 
in bar. Mod. awarded, which abated by the death of the inteſtate before 


8 310, the return of the writ; and that adminiſtration was 


477 3 Keb. granted to the plaintiff; and commanded the ſheriff to 


2 N ſummon. the defendant to ſhew cauſe, why the plaintiff 
4 Ray. 16. ſhould not have N The defendant pleaded, that 
| | t not to recover, becauſe his teſtator was 


Ante 8, 4 indebted to A. in'100/. by bond, on which A. ſued him 
and recovered judgment, and that he had no aſſets ultra, 
the plaintiff demurred, and had Pry ; 

1 gat 


. | 5 
Sc. To this 


for that the ſtatute never intended that the executor 

ſhould ſtand in any other , circumſtances to make another 
defence than the party to the contract himſelf might have 

made againſt the inquiry, and he could have pleaded 

nothing: but a releaſe, or other matter in bar ariſing puittt 
darreim continuance. He is by the words of the ſtatute to Hob. 97, 93. 
ſhew cauſe, why damages in ſuch cafe ſhall not be 

aſſeſſed and recovered'; and if he ſhall appear at the re- 

turn and not ſhew any matter ſufficient” to arreſt the final 
judgment, then a writ, of inquiry ſhall be awarded, e. 

And arreſting judgment is by matter apparent in the re- 
cord, and not extrinſic; and heretofore they pleaded in; 
arreſt of judgment, as now we move. 5 H. 7. 23. 3 L wh r 
2 Ro. 716. 12 H. 4. 24. Co. Ent. Error gy. Velo. Nm aM 
152: 2 Cre. 220. And the executor cannot be hurt by ß 
this, for the judgment is only de bonis tefatoris, as if re- e 


8 $4 £5 . 
s . ” 


24. Archbillng, of Cahterbiiry ven, WI. 

4a; St ME BR], 

N debt upon a bond entered into by an adminiſtrator Ante 17%, 955» 
* to the ordinary upon taking letters of adminiſtration, m—_ —— 
the queſtion was, Whether: an” admiviſtratoroby virtue of miniſtrator is 
this obligation was bound to go and give in his account in 5 to account 
the ſpiritual court, without being cited? Er per Holt, I, g. 
Chief Juſtice, who delivered the opinion of the Court, it 


” 


was ſaid, iſt,” That it appears by the ſtatute of Edward | en 
the Third, that an executor was compellable to account 005 500 


before the ordinary, and ſo was an adminiſtrator: But 
then the ordinary was to take the account as given in, and | 
could not oblige them to prove the items of it, nor ſwear ___ ... 
to the truth of them. ide Noy 78. 2 Inſt.'6; 80 it L316 1 | 
was of 'a'creditor ſued in the ecclefiaſtical court, for he 3 
had a proper remedy at common law: But if a legatee | i 
had ſued for an account in the eccleſiaſtical court, the 4 
defendant before the ſtatute was compellable to prove the F 
whole account, for the legatee had no other remedy, and 
the eceleſiaſtical court which had a juriſdiction of legacies: 1 2 
could not otherwiſe do right: Yet in ſuch a caſe, if the 3 Chan, Rep. 72. 
executor would pay him, he could not ſue farther, for he Rr 
had right done him, the executor was not liable, but of 
neceſſity that right might be done. Raym. 407, 470, 471. ; 
-2dly, A perſon entitled to diſtribution on the 22 Car. 2. H. entitled to 
is in conſequence entitled to ſue for an account as a lega- 21 Cen. . by, 
tee was; for the next of kin is a legatee by the ſtatute, ſue adminiſtrator 
and as a ſtatute legatee ſhall have the ſame remedy as the t prove his a. 


other legatee might before the ſtatute, The condition 2511. 
| a | O 
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| 2 from citing him in er 


|  Executors. 


of an adminiſtration-bond was to account when required: 
ſo it appears by Co. Ent. 128. Ergo he was to account 


before he was legally cited, which could not be ex officio, 


and therefore the ſtatute Fac. 2. whereby the ordinary is 
| CIELNS n « e, had really no ef- 
ect at all, for the law was ſo before: But ſince the ſta- 
tute. of Car. 2. the condition of adminiſtration-bonds 
being, that, he account at a day certain, he muſt account 


- accordingly at peril, and that without citation or ſuit ; 


Nut ereditor can- 


not ſue the ad- 
miniftration- 
bond for non 
payment of a 
dedt, for it does 
not extend to 
chat. ; 


then 
reſted comes in and controverts it: and whereas by the 


and this account muſt be in court; and if he comes 
at the day, and no court is held, he ſhall be excuſed, for 
he pany plead he was ready, and no court, &. But 

is account is not examinable, unleſs a party inte- 


words of the condition he js to adminiſter well and truly, 
that ſhall be conſtrued in bringing in his account, and 
not in paying the debts of the inteſtate; and . therefore 
a creditor ſhall not take an aſſignment of the bond and 
ſue it, and aſſign for breach the non-payment of a debt 


to him, or a devaſtavit committed by the F iſtrator, | 


Ante, pl. 13. 


W here a defend · 


ant is charged 
as Cxecuter, 
judgment ſhall 
be de bonis teſ- 
tatoris, though 


De might have 


deen charged as 
aſſignee. Cro. 
EL 721, 712. 
2 Roll 603. 


[317]. 


D. 379. p. 27. 


E. Caſes L. 


K. 12. Ante 79. 


Moor. 366. 
Br. Det. 238. 
Palm. 117. 


2 Brownl. 206. 


It leſſee for 


ears aſſign, there 


is no privity of 
eſtate between 


for that would be needleſs and infinite (a). 
e n 4b 248, 252. Cowp, 140. Ambler 183. 


2285. Buckley verſus Pirk, 


4 - 


E Tran. 9 Ann. B. R. Rot. 28.] 


(COVENANT by the plaintiff againſt the defendant av 


executrix of Jonathan Pirk, wherein ſhe declared quod 

cum per indentur made between the ſaid Prudence Buckley, 
executrix of Thomas Buckley, and the defendant's teſtator 
2 Pirk, reciting, That one Sarah Sha oon did 
miſe the premiſes to the ſaid Thomas Buckley for twenty- 
one years, reddend. 241. per annum; that Thomas made 
Prudence his executrix, and died; Zeftatum exiſtit, that 
Prudence aſſigned to Fonathan Pirk pro toto reſiduo dicti ter- 
mini, who covenanted to repair; that Jonathan entered 
and was poſſeſſed, and died: and that Mary as his execu- 
trix entered and was poſſeſſed, and ſuffered the premiſes 
to be out of repair, &c. The defendant pleaded a judg- 
ment obtained againſt her, and no aſſets ultra, and the 
plaintiff demurred : And Serjeant Pengelly argued that the 
plea was good, for that the defendant was ouly charged 
as executrix, and not as aſſignee, and ore was liable 
only to anſwer de bonis tefatoris ; and that there was no 


3 privity of eſtate between the plaintiff and the defendant, 

| 

dur of contract. 

5 Co. 31. Styl. 
„80 


(where the leſſee or his executor hath the term, and the 


leſſor the reverſion, ) but only a privity of contract. If a 
| . man 
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man aſſigns his term, or makes a feoffment, reſerving 
rent, this is only a charge by the contract; and though 
ſuch contracts may be real, yet they cannot create à pri- 
vity of eſtate; therefore he concluded the plaintiff. could 


not charge the defendant as aſſignee. 


Parker, C. J. iſt, A covenant to repair is a covenant Covenant to 6. 


that muſt run with the land, for it effects the eſtate of pol runs with 
the term, and the reverſion in the. hands of any perſon _ G - 


that has it. If the covenant to repair be on the part of 169, ac. Hob. 
the leſſor, the rent is the greater; if the leſſee be to re- 282. 33 
| puts he pays the leſs rent; and as an aſſignee has the 1 — ng 

enefit, it is but reaſonable an aſſignee ſhould be ſubject for rent incurred 
to the charge. 2dly, He held, that if the executor of a bis entry; 


8 a, but if the rent 
leſſee enters, the leſſor may charge him as an aſſignee for de e eee 


the rent incurred after his entry, in the debet and detinet ; than the land, he 


and if the rent be of leſs value than the lands, as the law 227 Piead its 


1 Vent. 271. 


prima facie ſuppoſes, fo much of the profits as ſuffices to Ante, pl. 6. 
make up the rent is appropriated to the leſſor, and can- 1 Sid. 266. Pol- 


not be applied to any thing elſe: and therefore in ſuch 95. 


caſe the defendant cannot plead plene adminiſtravit, for 1 Mod. 18, 
that confeſſes a" miſapplication, ſince no other payment 186.  Yelv. 

out of the profits can be juſtified till the] rent be an- 89, 66. 
ſwered. On the other hand, if the rent be more worth Poph. 187 
than the land, the defendant. may diſcloſe that by ſpecial 2 Pan. 594+ ki. 


pleading, and pray judgment, whether he ſhall be charged ons — N 2 | 


otherwiſe than in the detinet only: Quo Powell concefſit. 314. Cro. Jac. 
Zdly, It was held, that the defendant was charged as ex- 7. Hob. 188. 


ix i i . . Saund. 112. 
ecutrix in this caſe, and that ſo plainly, that there was 8 ee 


indeed no better way to charge her as ſuch., That the Doug. 183. 
plaintiff had her election of charging the defendant as exe- Win. 4. 
cutrix or aſſignee; that having charged her as executrix, 
ſhe can Dilly Raye Judgment lt her as ſuch. Sed ad- 
 Journatur,, | Stine bid” x1 4 or 


* - 


lich. 12 Ano, in Cane. 1 Wms. 241. S. C.] 


GIR Charles Hopſon made Churchill and Goodwin his Two executors | 
executors, men of good credit: Goodwin being a nee, bet 
banker received all the money, but Churchill joined with dne only teceives 


him in the receipts, taking his note to ſhew that he re- the money z boch 


ceived not the money: Et per Harcourt, Lord Chancel- me en. 


lor, If two-truſtees join in a receipt, and one receives the but the aQual 


money, he only that receives ſhall be liable. If there be receiver only e 


two executors; and they join in a receipt, and one only 84e. 
receives the money, as to creditors who are to have the 
utmoſt benefit of law, each is liable for the whole; though Ambler 2:8. 
one executor alone might give a diſcharge, and the join- 


2 Vent. 209. 


103. 3 Keb. 
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nd 


that Goodwyn becomi 


- the actual deciſion was. | 
ple, to which the diſtinction is referred, 


W 2 ; 


1 n 
5 ing of the other was unneceſſary; but as to legatees, and 


thoſe claiming diſtribution, who have no remedy but in 
equity, the receipt of one executor ſhall not charge the 
other; for the joining in the receipt is only matter of 
form 3 the ſubſtantial part is the actual receiving, and this 


* 
* 


P. Wms. that Goodzyyn. was 


() 
caſe- in 


banker to the teſtator, and Churchill. 


* 


paid him a ſum of money dds 
t- 


io the eſtate ; and that ſeveral de 
ors. on 
Churchill to join in the receipts; and 
g a bankrupt, 
Churchill brought his bill to be indem- 


mkied from the executorſhip, and againſt 
Goodwyn*s' bankruptey. The decree, 
which is ſtated from the regiſter's 


book, by Mr. Cex, in a note to that 


report, orders, ** that if the plaintiff executors joining ir 
| able; to that I enter my 


on in giving receipts 


joined with Go e 
paid to Good- 


for any ſums of money 
1, or if he p 


ſhould be diſcharged thereof: The 
diſtinction between executors and 


truſtees is not taken of by the Court 


according to that report, but was urged 
at the bar. The ſame diſtinction as 
to the mere act of ſigning a receipt 


has been recognized in * v. Barry, 


3 Ath. 583, ex parte Belchier. Amb. 
218. Aplyn v. Brewer, Prec. Ch. 173. 
Murrell v. Cox and Pitt, Fern. 570. 


1 #4, 46, 247. It is alſo adverted to 


in Sadler v. Hobbs, 2 Bro. Ch. 114. 
But in all thoſe caſes the deciſion 2 
upon a different point, except Aplyn 
v. Brewer, which is fo Caperkictally 
reported, that it does not appear what 
e princi- 


is, that one executor alone may give 
the diſcharge, and the joining of the 


ying their debts, required 


only evidence as 


Sturfield'v. Howes, 3 Bro. Ch. 


4 id any ſums, Which 
he received from the eftate, over to 


, Ov _ youu for conformity. 
| Goodwyn before his bankruptcy, he ln the following{caſes one-executor 


only is regarded in conſcience (a). 
It appears from the report of this and received the money, the others 


afterwards. executed the; aſſignment 


and fined the receipt indorſed. The 
execmor receiving- having failed, Ld. 
© Northingion beld upon a bill by the 


legatees, thar the other executors. 
were not anſwerable for the money, 
and that the ſigning the receipt was 

far as ie goes of 
the actual receiving the money. In 
| 90. the 
Maſter of the Rolls ſaid, it was 


* 
- 


contended, that it was the, rule that 


executors joinin in. reels pre. doth. 

e; to that Lentei ſſent; for 
I do not höld that an executor cannot 
in any caſt be diſcharged from a re- 


2 


has been held reſponſi ble for the loſs ö 


of money in the hands of the other. 


Marrell v. Cox and Pitt, abi ſup. Where 
they jointly ſold ſtock, and joined in 
the transfer, but whether any acquit- 5 


tance was given did. not appear, and 


* 


each received a ory of the money 3 
I 


on the failure of one, the other was 
held anſwerable for the whole. Sadler 
v. Hobbs, ubi ſup. where A. and B. 

executors joined in drawing a draught 


_ for the teſtator's money, payable to 


a partnerſhip of A. and C. In Scur- 


feld v. Hates, ubi ſup a teſtatiix di- 


rected her executors A. and B. to pay 
the intereſt of a mortgage to à perſon 
for life, and afterwards gave the prin- 
cipal to another, and directed, that 
if the mortgage ſhould be paid off, 


the money ſhould'be laid out ip g- 


vernment ſecurities to the ſame uſe. 


other is an unneceſſary act. a 
But Ld. Nerthington, in Weſtley v. 
Clarke, note to Cex's P. Vnt. 82. 
and Finch's Prec. Ch, 173. expreſſed 
his diſapprobation of the diſtinction. 


4. being dead, the bill Rated, that 
A. and B, received the money and 
laid it out, but B., Who had failed, 
I by his anſwer ſaid, that he received 
In that caſe there being three exe - the whole, and A. no part of it; but 
cutors Who were not to be anſwerable it was in evidence that 4. joined in the 

for the acts of each other, and one  recohveyance and a receipt for the 

i of them having called in a mortgage money ; and no part of it was laid out 

i | ">." 0 
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1 muſt 


en other ſecurities. ' A.“s executors 


were held liable. In all theſe caſes the 


executor did more than merely join 
in a receipt. Ld. Tharlow, in Sadler 
v. Hebbs, ſaid, he took it to be clear, 


that where, by any act or any agree- 
ment of the one party, money gets into 


the hands of his companion, whether 
a co-traſtee or co-executor, - 


v. Stranger, Nel/. Rep. 109. By a 
note of Wofttey v. Clarke, 3 
in Mr. Cox's note to this caſe, it ap- 
pears Lord Nerthingten ſaid, he ſhould 
have thought the co-executors liable, 


if they had been preſent at the time 


when the money was paid. With re- 
| =—_ to truſtees, vide Foſter v. Townley, 
ro. Car. 312. Bride. 35. Fellows v. 


: Mitchell and Owen, 1 P. Wms. 81. 


Attorney General v. Randall. 21 Vin. 


Ab. 5 34. pl. 9. 2 Eg. Ca. Ab. 742. 


Ex parte Singleton, Cox's note to Fellows 
v. Mitchell. 


Concerning the other diſtinction, 


wiz. between creditors and legatees, 
Mr. Cox obſerves it is not made by the 


decree, nor has it been adopted in 
later cafes; and Ld. Thurlow, in Sad- - 


they 
ſhall both be anſwerable. Via. Crif 


| 1318 
ler v. Hobbs, ſays, That a creditor 


ſhall have a right to charge an execu« 


tor, and a legatee not,” ſeems an odd 
diſtinction. But the ground of Ld, 
Harcourt's diſtinction ſcems to be; that, 
when a creditor has a right to ſatisfac- 
tion at law, a court of equity will not 
interpoſe to prevent his obtaining it; 
bat that a legatee can only recover 
by the aſſiſtance of a court of equity, 
which will not be given againſt a per- 
ſon who was in no default, and has 
only joined in a formal receipt. The 
Maſter of the Rolls, in Scurfield v. 
Hewes, ſays, ** Perhaps, in a court 
of law, the ſigning the receipt would 
be concluſive evidence of receiving - 
the money: I think it is not ſo in a 
court of equity.” Probably Lord 
Harcourt entertained the ſame idea 
concerning the concluſive evidence of 
a receipt in a court of law. But in 
Stratton v. Raſtall, 2 T. R. 366., it 


was ruled, that notwithſtanding a per- 


ſon has joined in ſigning a receipt, he 
is not at law precluded from ſhewing 


that the money did not come to his 


hands, 


Execution. 


1 Oviat verſus Vyner. 
Trat 1W.&M. B. R.] 


F on a Feri facias all the money is not levied, the writ 
e returned before a ſecond execution can be 
taken out, for that muſt be grounded upon the firſt writ ; 
and recite that all the money was not levied upon the 
fifſt ; but if upon the firſt all che —_— had been levied, 
the writ need not have been returned, 
ceſs was neceſſary. | | 


Vol. I. 


Where it is 16- 
ceſſary to returf 
a fieri fa. and 
where not. Mod. 
Caſes 2925 &c, 
Hob. 58. March 
47. Syd. 91. 
Far. 52. 5 Co. 
90. Cto. El. 


or no farther pro- 
1 £4 209. 4 Leon. 194. 
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. Wolf venus Daviſon (a).. 
e eee 


| Defendant taken N debt for eſcape of H. in cuſtody by a capias utlagatum 


on a capias ut. A after judgment, and nil debet pleaded, the jury found 
iy mr ne ſpecial verdict; viz. that the lagi had outlawed 
the party's ſuit one J. S. after judgment upon a captas ad. ſatisfaciend. 
rte pryer- ſued out within the year; and that two years after the 
2D. 7-44 © outlawry he was taken up upon a capias utlagatum, and the 
8. C. Comb. ſheriff ſuffered him to eſcape: Upon argument it was ad- 


375 mitted, That if a capias utlagatum had been ſued out 


within the year, no prayer had been neceſſary, becauſe the 
. plaintiff might have had a ca. /. without a /cire facias ; 
but this being after the year, the queſtion was, Whether 
he could be ſaid to be in execution for the plaintiff in the 
original action without prayer? And the Court held, 
That he was, though no prayer was entered, becauſe he 
would have been ſo if he had been taken within the year; 
and here is no difference, for the plaintiff was at the end 
of his proceſs at the exigent, and no continuance nor 
ſeire facias lies after capias utlagatum, and the very capias 
utlagatum which is ſued at his charge imports an election 
of * body. Vide 3 Cro. 918, 850. 1 Ro. 810. 1 Sid. 
280. 5 E. 3. c. 12. 5 Co. 89. 5 Mod. 200, c. 
N. B. No judgment was ever given, for the defendant 
died: but Holt, on hearing it, ſaid, they were inclined to 
give judgment for the plaintiff. | 5 


: (a) Yue Barnes, J21z 36. | 


3. Pennoir verſus Brace. 
Tria. 9 Will. z. B. R. 1 Id. Raym. 244. S. C.] 


Carth. 404 · RESPASS. againſt four defendants, and judgment 
5 Mod. TE __ them in C. B. Whereupon they brought error 
8 in B. R. for error in fact: After the record td, one 
four, who bring Of the plaintiffs in error died, where the plaintiff in the 
error, and after- original action took out execution by ra. /a. againſt all 


ard di | 2 A A 
The phintiff four. Et per Cur. it was admitted, 1ſt, That the writ of 


cannot ſue exe- error Was abated. 2dly, That if the execution taken 


cution without ' ; | itti 1 
i out had been againſt three only, omitting the fourth, it 
dea h upon re- 


had been erroneous, becauſe not warranted by the judg- 


cord, but need ment. 2dly, That if the execution had not been ſo long 
— delayed by the writ of error, ſo that it might have been 
2 D. 3:2. p. 6. lee as of the ſame term with the judgment, then the 
S. C. Caſes death of the one plaintiff had not been material, becauſe 

I fſubſequent 


___.- Trecution, 1319 
ſubſequent to the 29e. Athly, The Court ruled this ex- B. R. 13e. . 
ecution erroneous, and therefore ſuperſeded it; becauſe Comb. 441+ 
the death of the party did not appear to them by any N 
matter of record, and till they were ſo appriſed of it, | 
they were bound up by the writ of error. 5thly, Suppo- 
ſing that were ſuggeſted upon record, it was then doubted 
whether the plaintiff could have execution in this caſe 
without a ſeire facias ; wherein this difference was taken, 
viz. Where any new perſon is either to * be better (a) or Where upon the 
worſe by the execution, there muſt be a /ciye- faciat, be- death of any 
cauſe he is a ſtranger, to make him party to the judgment, 5 = face 
as in caſe of executor and adminiſtrator; ' otherwiſe - & r_.. 
where. the execution is neither to charge or benefit any [ 322 
new party, as in this caſe where there is a ſurvivorſhip; ; 
for there is no reaſon why death ſhould make the condi- 
tion of the ſurvivors better than before. Vide 21 H.7, 

16. Mo. 367. Ney 150. Carter 112, 193. (not re.. 
ſolved.) 72 C. J. held, That a capias or „i. fa. being 2 Int. 471. 
in the perſonalty, might ſurvive, and might be ſued againſt 97% 75 Mod, 

the ſurvivors without a ſcire facias ; otherwiſe of an elegit, Mod. 404." by 
for there the heir is to be contributory. $a 


3 


(a) K. ace, 2d. Ld, Ray. 768. 1 il. 302. Dong. 637. (615.) Vide Str, 233. 


4. Smalleomb verſus Buckingham, | 


[Mich.g Will. 3. B. R. 1 Ld. Raym. 251. 8. C. Comyns 
5 . 35. 8. C. 5 c 


5 4 And B. had each a ſeveral judgment againſt C. A. Two f. fa, dell. 
* ſues out a ff. fa., and delivers it to the ſheriff about ae the ſame | 
3 f : ay to the ſheriff, 
nine in the morning to be executed. Afterwards, about io arcuate ibs 
ten o'clock, B. ſues out à f. fa., and brings it to the laſtfirit; the 


execution is 


ſheriff forthwith, and defires it may be executed; accord- 200%, but he ie 
ingly the ſheriff executes the laſt f. fa., and after that ex- liable to the 
ecutes the firlf fl. fa., and takes the ſame. goods again that plaintiff in the - 
N s 5 his h firſt firſt. 3 Cro. 
were taken upon B.'s execution, and upon this the firſt . 1 Sia. 
vendee brought trover againſt the ſecond vendee, and the 251. Mo. 402. 


ſheriff: And it was held per Cur. That, as the goods were Cro. El. 390. 


| 2 Cro. Car. 459. 
bound from the day of the 7% of the writ at common 43). Med. 


law, ſo now by 29 Car. 2. c. 3. they are bound from the Cafes 292. 
day of the delivery: But at common law, if two writs N p. 9 
had been of the ſame ze/te, the ſheriff was bound to exe- 5 Iod. 56. 
cute that firſt, that was firſt delivered. By the ſame Comb. 428. 
reaſon, if two writs of Veri facias come to the ſheriff in * _ 
one day, he ought to execute that writ firſt which came e 

to hand firſt, for he has no election: And in this caſe Caſes B. R. 146. 


D d 2 there 
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chere is 2 priur and a poferivein the ſame day (o). In con - 


ſequence the ſheriff makes himſelf liable for executing the 
writ firſt that came laſt, and muſt anſwer it to the party 
that brought the firſt writ, who may bring an action 
inſt him ; but the execution ſhall Hand good: Judg- 
ment for the plaintiff. Otherwiſe it would have been 


| had he delivered his writ, but bade the ſheriff ſtay enecu- 


N. B. The caſe was here, that he who brought the 
firſt i. fa. told the ſheriff he was not in haſte, ſo took 
out no warrant, nor left any (5) fee; and this inclined the 


opinion of the Court more ſtrongly againſt him (c). 


(a) R. ar. 47 K. Jr Tn Ree 
Ex dem. Vr » 7 's 2 Ee 
demiſe of the leſſor of the aint 


| was laid on the day of his anceſtor's 
death, which was objected to on ac- 


count of the rule of there being no 


traction of a day; but the Court over- 


ruled the objection, for 8 legis nemi- 
nem lædere debet; but aid much it may; 
and by fiction of law the whole term, 


the whole time of the aſſizes, and the 


whole ſeſſion of parliament, may be 


and ſometimes are conſidered as one 
day, yet the matter of fact ſhall over- 


turn the fiction in order to do juſtice 
between the parties. So in Coombe 


v. Pitt, 3 Bur. 1423., 1 Bl. 437. the 


defendant in a gui tam action pleaded 


another action brought the ſame term, 
without alleging a priority, and relied 
upon the fiction of the term bein 

only one day ; but the plea was i 
allowed; and Lord Mangſeld ſaid, 
though the law does not in general 


allow the fraQion of a day, yet it ad- 


mits it in caſes where it is neceſſary to 


diſtinguiſh ; and I do not ſee why the 


very hour may not be ſo too, where it 
is neceſſary and can be done.” Vide 
alſo 7ohn/on v. Smith, 2 Bur. 950. 
1 Bl. 21 4. | „ 

(5) IR, Vide 1 Will. 44+ 

(e) Vide Hutchinſon v. TFohnſon, 
1 T. R. 729. Rylote v. Peckham, 1 T. R. 
731. 1. Bradley v. Wyndham, 1Will. 44. 


queſtration · Fo 


RO 


5. | Moſely verſus Warburton. 
Il Mich. 9 Will. 3. B. R. 1 Ld. Raym. 265. 8. C.] 


ON a fieri facias againſt Warburton, a fellow of Vin- 
chefler College, the ſheriff returned clericus riatus 
nullum habens laicum m. Hereupon a fieri facias de 
bonis ecclefiafticis iſſued to the biſhop, who ſent his mandate 
to the warden and fellows of the college to ſequeſter his 
ſalary, and they refuſed. The biſhop now moved to 
know, whether he might not compel them by eccleſiaſti- 
cal cenſures. The Court aſked, Whether this were an 
eccleſiaſtical conſtitution ? The univerſities they ſaid 
were not, for they have no cure; but are only ſocieties 
ad fludendum & orandum ; but a prebend is an eccleſi- 
aſtical benefice. And in ſuch caſe, if a prebend have a 


ole diſtinC corps, it may be ſequeſtered ; but where he 


is only a member of the body aggregate, and the inhe- 
ritance is in the dean and chapter, there. cannot be a 
ſequeſtration. Per Cur, Let the biſhop do as he ought by law. 


Erxetutton. 


6. Coot verſus Lynch. 
[Mich, 10 Will. 3. B. R. 1 Ld. Raym. 427. S. C.) 


UDGMENT was given in Ireland, and on a writ of Canh. 466, 
error affirmed in B. R. here, and coſts taxed, and a Med. Wo 


K 


capias ſued out of the King's Bench here, directed to the K. Ireland 


ſheriff of the ſame county in Treiand, to take the defend- affirmed here. 
ant for theſe coſts : but upon motion the execution was 8 


ſet aſide, becauſe there can be no ſuch writ. The me- out of B. R. in 


thod is to have a writ, reciting all the proceedings here in Ireland. 2 Bulſt. 


| England, directed to the judges of the King's Bench in 3 Cie. 37. 


Treland, requiring them to iſſue proceſs of execution: and Inft. 73. 3 Cro. 


7. 8. C. Caſes 


court (a). R. 225. Holt. 
372. Lilly Entre 


( Vide6 C. i. c. 5. 22 C. 3. 4. 33. 225271. 


by this mandatory writ, the cauſe is reſtored to that 37% 1.298. 


LS, Kingſdale verſus Mann. 
Crna. 2 Ann. B. R.) 


Tu ment delivered poſſeſſion by virtue of an babere wma is Agen. 
i bv poſſeſſhonem in the morning: ſome hours after ance ofexecution 
E 


eriff was gone, and the party in poſſeſſion, the de- = l 


fendant came and turned him out again. E per Cur. If S. C. us, 98. 


the plaintiff had been turned out immediately after he was gd: 154+ Str. 
put into poſſeſſion, or while the ſheriff and his officers *3* _ 
were there, an attachment might have been granted; for 
this had been a diſturbance to the execution, and a con- 
tempt ; but, being ſeveral hours after, Curia dubitavit. 
2dly, It was agreed, that the Court might grant a new 
habere facias poſſeſionem, if the firſt was not returned, 


8. Perkins ver/us Woolaſton. | 
|  [Paſ. 3 Ann. B. R. 2 Ld. Raym. 1256. 8. C.] 


A Writ of error is a ſuperſedeas from the time of the al- 6 M A 40, 
lowance, and that is notice of itſelf ; but if the de- 139. S. C. Writ of 


error is a ſuper- 


fendant have notice before allowance, it is from the time ge, 

. "A. .*. ac 5 to execu- 
of that notice a uperſedeas But if a writ of execution tion {not begun 
be executed “ before a writ of error allowed, or notice, to = executed) 
it may be returned afterwards. The utmoſt length of 4 ap wear 
time the law allows for executing a writ, is the day tice. 1 Vent. 
whereon the writ is returnable ; and it is not executable 30. Cro. Jac. 


3 any 
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- 


30. Yelv. 157 
Comb. 199, &c. 
Hob. 72. Far. 


Execution. | 


534. 1 vent. any longer that day than the Court fits. 80 long as it is 


executable, but not executed, the allowance of a writ of 


error is a ſuperſedeas, but pot aſrerwards (a), 


240. 3 Salk. 133+ 1 Sid. 44. 2 Lev. 5. 1 Wilſon 16. 2 Strange 631, 867, 1186. 4 Bur. 1340. 


Rep. 1183. 


(a) If an action is brought upon the 


judgment pending error, and judg- 


will not be ſet aſide, but the Court 


will ſtay proceedings upon it. Tafwell 
3 2454.3 and if exe- 

cution is ſued out thereon, it will be 
ſet aſide. Benwwell v. Black, 3 T. R. 


— 


v. Stone, 


643. There is a diſtinction between 
the caſes where an action is brought 
in the King's Bench on a judgment of 


the Common Pleas, and where brought 


upon a judgment of the King's Bench. 


In the firſt cafe the Court will not ſtay 
proceedings, pending a writ of error, 


without the defendants giving judg- 
ment in the ſecond action; but in the 
other caſe theſe terms make no part 
of the rule, becauſe, in general, actions 


on judgments are vexatious, and the 


plaintiff might have his execution on 
the firſt judgment. Bates v. Lockwood, 
1 N. 637. 
Cowp. 72. Allowance of a writ of 
error is a ſapenſedeas to the writ of exe- 
cution, and to all the ſubſequent pro- 
ceedings founded thereupon. The 


againſt the bail may be ſet aſide in one 
rule. Dudley v. Stokes, 2 BI. 1183. 
When error appears to be brought 
merely for delay, the Court will not 


ſtay execution, as if it is brought on a 
judgment of nonſuit, the deſendant 


may levy execution for coſts. Kemp 
v. Macauley, 4 T. R, 436. Rex v. 
Bennett, H. BI 432. V 

The Court refuſed to ſtay proceed- 


ings in an action on the judgment, 


where a writ of error appeared to be 


brought for delay. Entwiftle v. Shep- 


Jide Gribble v. Albot, 


g | ; , judgment. 
' writ of execution and proceedings 1710 


V. Nixon, ub, 


1. 1 7 
A . 4 4 1 3233 ; 


herd, 2.T. R. 28. But execution was 


ſtayed, notwithſtanding the plaintiff of: 
ment obtained in the ſecond action, it 15 | 


fered to the defendant's 'attorney to 
waive the jadgment if he would point 
out any error, Which was refuſed. 
Chriftie v. Richardſon, 3 T. R. 78. 
How it is to be made out that error 
is brought for delay, is matter of evi- 
dence in each caſe. Kemp. v. Macau- 
ley, ub. fp. Where the deſendant's 
attorney undertook that the debt ſhould 
de paid, if the plaintiff's attorney 
would give time, which the latter 
agreed to do provided no delay was 
intended by the other fide; the de- 
fendant afterwards brought error, and 
a rule for ſtaying execution was, ſet a 
aſide. Cates v. g, 2 7. R. 183. 

If bail is not regularly put in, the 
writ of error is not a ſuperſedeas of 
execution. Lane v. Bacchus, 2 T. R. 
44. Huddy v. Gifford, Coumynt 321. 
Pitt v. Coney, 1 Str. 476. Where 
the writ of error is taken out before 
final judgment ſigned, bail muſt be 
put in within four days after igning 

Facques v. Nixon, 1 T. R. 

279. n bg. 1 755 
Ane after error allowed, and 
bail, is irregular, though the writ of 
error was returnable before judgment 
ſigned, if it was ſigned the ſame term. 
Barnes 197, 198, 260. Vide Str. 631. 
The allowance of a writ of error is 
itſelf a ſuperſedeas, the ſervice of the 
allowance is-only material to bring the 


party into contempt, if he proceeds to 


ſue out execution afterwards. Jaques 
ſup. Capron v. Archer, 
I Bur. 340. 5 q 


9. Booth verſus Booth, 


e injunction out of Chancery the defendant ſtayed the | 


is ſtayed by in- 
junction till af- 
ter the year, 


tion being diſſolved, 


plaintiff's execution a year and upwards; the injunc- 


the plaintiff took out execution 
| without 


* 


ee; 


without a ſcire facias, and this was referred to the Court plaintiff muſt 
for H e The plaintiff inſſted, that he was gn 4 face. 

ſtopped by the act of the defendant, and that if the de- f Med 78 
fendant had ſuſpended it by writ of error ſo long, he had 6 Mod. 14, 130. 
been at liberty to take execution without, a /cire facias, 288. 39% 39% 
Sed per Curiam, We cannot take notice of the Chancery 

injunctien, and you might have taken out a writ of exe- 

cution, and continued it by vice comes non miſit breve. A 


ſuperſedeas quia improvide was awarded to the execution (a). 


(a) In Michell v. Cue. 2 Bur. 660., time for payment, &c. ; the Court 
a defendant having obtained a rule to held, that the rule for reviving a 
ſhew cauſe why an execution ſhould judgment by i. fa. after the year 
not be ſet aſide, being ſued out after a was to prevent a ſurpriſe upon the de- 
year from the. judgment, without a fendant, and ought not to be taken 
ſci. fa., but the delay had ariſen on the advantage of when the delay was oc- 
part of the defendant, by bills in Chan- caſioned by himſelf; and diſcharged 
cery for injunctions, and obtaining the rule with coſts, 55 . 


e e Clerk verſus Withers. 
| [Mich. 3 Ann. B. R. 2 Ld; Raym. 1072. S. C.] 


ADMINISTRATOR recovered judgment and ſued out 6 Mod 290, 

a frers facias, and delivered it to the ſheriff the firſt 291 292- Rep. 
of Arguft ; the ſheriff ſeiſed the defendant's goods, and 9 © 
afterwards, viz. the gth of September, the adminiſtrator 1 
died ; the ſheriff returned, that he had ſeiſed goods to 
the value, ſed quod remanent in manibus pro defectu emptorum : 

And afterwards, viz. the 29th of September, the ſaid 
ſheriff was removed, and a new ſheriff ſworn in. And 
now the defendant ſued a fire facias againſt the old 
ſheriff, to have his goods again; and judgment being 
againſt him in C. B., error was brought here, and ob- 
jected for the plaintiff in error, that the execution was 
abated, and no body could perfe& it; not the executor _ 
of the adminiſtrator, becauſe he came in in auter droit; «+ 323 ] 
and the adminiſtrator de bonis non could not, for he was 1 Jo. 248, 486. 
paramount; and that this was not within the 17 Car. 2. 1 Co. 95. 1 
c. 13., for that only regarded the caſes after verdict. But 2 . 71 
per Cur. This ſcire facias is not maintainable; and theſe Cro. Je. 194: 
points were reſolved : = i Ta 33. 
1ſt, That the plaintiff's death did not abate the execu- , gels, 
tion; and that the ſheriff, notwithſtanding that, might abates CHO 
proceed in it, becauſe the ſheriff has nothing more to do the plaintiff's 
with the plaintiff, for the writ commands him to levy and Gat Yer: 33. 
bring the money into court, which the plaintiff's death Ciro. 3 451, 
does no way hinder : * Beſides, an execution is an entire &c. Cr. Jac. 
thing, and cannot be ſuperſeded after it is begun. I 
| 8 Roll. Abr. 291. Dyer. 99. pl. 57. 1 Vent. 4. 1 Jo. 386. 


D d 4 A2dly, That 


—_ Expoſition of Tords. 
| Sheriff that be- adly, That the old ſheriff has not only authority, but 
malen i. is bound and compellable to proceed in this execution; 
though office for the ſame perſon that begins an execution ſhall end it, 
expires.” Mod. and a diftringas nuper viceromitem lies. Of theſe there be 
Cale 297: two ſorts; one is to diſtrain the old ſheriff to ſell and 
50 bring in the money; the other to ſell and deliver the 
money to the new fheriff to bring into court : Which 

lainly ſhews his authority continues by virtue of the 

firſt writ. Vide Raft. 164, The/. Breu. go, 34 f. 

Seizure d'veſls 2dly, That when the ſheriff had ſeized, he was com- 
_ cefendant e pellable to return his writ, and made himſelf liable at all 
400. Mo. 402. events (acts of God excepted) to anſwer the value of 
| Ante 110. And the goods according to his return. 3 Cre. 390. 1 Cre. 


Go. 265 425. 459. and by the ſeizure the property was diveſted out of 


x Sid. 438. the defendant, and in abeyan dee. 
2 Sund. 34. 4thly, They held, that the defendant was diſcharged ; 
: — * _ becauſe the plaintiff having made his election, and the 
i Lev. 282. defendant's goods being taken, no farther remedy could 
7 Mod. 12, 40. be had againſt the defendant, but againſt the ſheriff only. 
| He may be compelled to return his writ: If it be a falſe 
return, an action lies; if he returns a ſeizure and ſale, 
he has the money; if he has ſeized and not ſold, that 
does not diſcharge but excuſe the ſheriff, and therefore 
the plaintiff may have a venditioni exponas to the ſheriff, 
if he continues in office; if out of office, a d/ringas 

nuper vicecomitem, and then he muſt fell, _ 
Seat. 17 Car. 22 cthly, That fince, by the 17 Car. 2. c. 13., an admini- 
*. 1 ſtrator de bonis non may commence an execution on a 
Caſes 296, 298, judgment obtained by an executor or adminiſtrator, it is 
| — reaſonable, and within the equity of that act, that 
an adminiſtrator de bonig non ſhould be permitted to per- 
fect an execution thus begun; for the right now comes to 
him. Judgment affirmed. e * | 


on 1 1 
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[324] | Expoſition of TUords, 


1. Rex verſus Bear. 
(Hill, 10 Will. 3. B. R. 1 1. Raym. 414. S. C.] 


Difference re. JADICTMENT for making, writing, compoſing, and 
bas pat. „ collecting divers libels, in uno quorum centinetur inter 


4177 646. 8. C. alia juxta tenorem & ad efefum ſequent Upon not guilty, 


a ver- 


_ verdict was for the king; and upon a motion in arreſt 3 Salk. 226. _ © 
of * it was held, that this was a ſufficient ſetting Ca k . 

forth che words of the libel; but, had it been only con- 218, Holt, 122. 

tinetur ad effeftum ſequent', that would not have done 2 

for that would not import a ſameneſs in words, but in 

ſenſe and conſtruction only. 5 1 5 

But yuxta tenorem imports the ſame words, for tenor is 

a tranſcript or true copy, which it cannot be if it differs 

from the libel. Co. Ent. 116. Reg. 169. a. Saltaſts 

Caſe, Hill. 33 & 34 Car. 2. B. R. Kot. 115. | 


| 2. Wyat verſus Aland. 
Tria. 2 Ann. B. R. 2 Ld. Raym. 977. S. C. but not S. P. 


AN action qui tam was brought by an informer againſt Where worde 
X one Aland for taking more than ſtatute-intereſt ; 3 
and he declared, that the defendant Aland had lent to tions, that hail 
to one Nicholſon 2001. for ſo long, and that at the day of be taken which 
Payment it was corruptly agreed between them the ſaid ff the &e- 
Aland and Nicholſon, that the ſaid Nicholſon ſhould give agreement, and 
the ſaid Aland 401. pro deferendo & dando ulteriorem diem not that which 
ſoluttonis, viz. tiel jour prædidto Aland; whereas Aland was — 
not the perſon to pay, for it was he that lent the money; s. C. Holt 
and it was objected, that this was nonſenſical and impoſ- 209 
ſible, and that the ſtatute of fegfuilt would not aid a penal 
information: The counſel of the other ſide urged, that 
the nonſenſe ſhould be rejected, and then the declaration 
would be ſufficient; and cited 1 Mod. 42. 2 Saund. 96. 
2 Cre. 249. Hall and Bonitbon. Holt, C. J. Where a 
matter ſet forth is grammatically right, but abſurd in the 
ſenſe and unintelligible, we cannot reject ſome words to 
make ſenſe of the reſt, but muſt take them as they are; 
for there is nothing ſo abſurd or nonſenſical, but what by *. | 
rejecting and omitting may be made ſenſe ; but where a [ 325 ] 
matter is nonſenſe by being contradictory and repugnant Where nonſenſe 
to ſomewhat precedent, there the precedent matter which l be regected. 
is ſenſe ſhall not be defeated by the repugnancy which 
follows, but that which is contradictory ſhall be rejected; 
as in ejectment where the declaration is of a demiſe the 
ſecond of January, and that the defendant pęſlea, ſcil. the 
firſt of January ejected him: Here the ſcilicet may be re- 
jected, as being expreſsly contrary to the pglea and the 
precedent matter. 2dly, He ſeemed to hold, that an in- Vide 3 Lev: 
formation upon a penal ſtatute by a common informer was 
not within the ſtatutes of zeofails, otherwiſe of an informa- 
tion by a party grieved. 3dly, He held, that the word dando 
was applicable to Nicholſon, and ſolutionis to Ltland ; ſo that 
| It bore this meaning, viz. for giving a farther day toNicholſon 
of payment to Aland, ſince he was to receive, and the money 


Vide Rep. B. R. din ha and where a matter is capable 
Tg: inp of different meanings, that ſhalt be taken which will ſup- 
Pleader, C. 28. port the declaration or agreement, and not the other, 
— ed. * pa. which would defeat it. Powell, J. differed” as to the firſt 
„ point, and was of opinion, that words unneceffary might 
* in conſtruction be omitted or rejected, though they are 
| not repugnant or contradictory, but in cateris ne 


2 85 * * N e W's eg 


*S; 


Extinguiſhment. 
pats 1 444 TEST EC M 44 50 LOTS 


(Hill. 11 Will. z. B. R. Intr. Hill, c Will. 39 Rot. 293, 
or 243- Comyns 67. S. C. 1 Ld. Raym. 5256. 8. CJ] 


| _ to pay EBT againſt the W e ern for 662. 
ey after mar- 
riage between for rent incurred in the life of the inteſtate, on a demiſe 


| obligor and by deed to the inteſtate ; the defendant pleaded, That the 


obligee, the debt inteſtate dum iþ/a prefat defendens yew fuit concęſſis ſe teners 
1 


is only ſuſpended 
dy the intermar- by nd to hcr.in'20c0/. with this condition indorſed, 


ziage, Carth. «yz, That in caſe the obligor and ſhe intermarried, and 

DEED Sc the wife ſurvived, and the obligor left her 1000/., then to 
Holt 309. be void; and farther pleads, That they intermarried ; 
1K vol. Lilies ſhe ſurvived; that he did not leave her 1000/., that ſhe 


5 214. Free. took letters of adminiſtration z that -2504, came to her 


480. 281. hands, which * ſhe retains in part of ſatisfaction; and 
2.Wm3.243-. that ſhe hath not aſſets ultra. The en a . 


Butl. Co. L. 264. Et per Cur: 


b. n. 2. 351. n. 1. 
_ v. Ewart and others, 5 T. Reports, 58 1 to 587. 


3 261 iſt, An adminiſtrator may retain a bond-debt due to 
Adminiſtrator himſelf, notwithſtanding that rent is due from the inteſ- 
may retain a tate; ow whether the demiſe be by parol or by deed, the 
pt erp rents are of equal nature, and neither is ſuperior to-a debt 
plead a bond to by ſpecialty. On the other hand à debt by ſpecialty is 
another. 3 Lev. equal but not ſuperior to them, therefore an executor ma 

* 1 plead payment of one againſt another, or a recovery of 

2 Vent. 184. one againſt another; but in debt for rent he cannot plead 
1 Ver. 499 there is a bond-debt due, nor vice verſa, which is all that 


Com. 145. can be collected from 2 Vent. 184. the caſe objected. 8 


Erxtinguldment. 126 


tinguiſhed by the intermarriage, becauſe it was a preſent 

debt, and the condition made no alteration; for the con- 2 Vent. 481. 
dition is not precedent, nor does the debt ariſe on the 

event of that: If it were, then in debt upon a bond, the 

plaintiff muſt always ſhe w the condition broken; whereas 

if the defendant craves oyer and demurs, the plaintiff muſt 

have judgment; for the condition is ſubſequent, and the _ 
obligor may, if he will, pay the money due on the bond 
without regard to the conditio 


And Holt, C. J. held, That the bond-debt was ex- 3 T. Rep. 39 


If this be a prefent- duty, then he held the intermar- Skin. 409, 4. 


riage extinguiſhed it 2x conſequenti, for the huſband: and 

wife are one perſon; the huſband was the perſon en- 
titled to receive the money, and that in his own right z 

therefore he could not at the ſame time be the perſon ' 

3 pay; and no intention of the parties can alter 

the la. | ok | | 


The Chief Juſtice admitted, That if a feme executrix Feme exetutrix 


+ WT 4. a . . . of obligee mar- 
of an obligee _ marries the obligor, that will work no ex- es obliger, ns 


tinguiſhment, becauſe the huſband is to receive it in auter extinguiſument. 
droit; it would be a devaſiavit by conſtruction of law, Ante 306. 
which being a wrong, cannot be; ſo if a man hath a term 

in right of his wife, or as executor, and purchaſes the re- 
verſion, this is no extinguiſhment ; becauſe he hath the 
term in one right, and the reverſion in another, In that 
caſe the difference of the rights hinders an extinguiſhment, 

becauſe a third perſon is concerned and may be prejudiced, 

which cannot be by act in law. 1 r 

Alſo he admitted, if one promiſes a feme ſole, in con- Noy 26. 
ſideration that ſhe will marry him, he will leave her ſo 
much in caſe ſhe ſurvive, or covenants in the ſame man- 
ner, that is good; becauſe though the covenantor and 
covenantee be preſent, yet they raiſe no preſent duty, but 
only a future debt upon contingency, which cannot hap- 
pen during the coverture; and this is precedent to the duty, 
and muſt be ſpecially declared upon. | * 22 
Alſo he ſaid, That where the wife hath any right or Huſband may 
duty, which by poſſibility may happen to accrue during the e 
coverture, the huſband may by releaſe diſcharge it; but . 
where the wife hath a right or duty, which by no poſ- t the wife dur- 
ſibility can accrue to her during coverture, the huſband ing the cover- 
cannot releaſe it. 3 5 er, 
But Gould and Turton, Juſtices, were againſt the Chief 

Juſtice, becauſe it would ſubvert the marriage agreement; 

and they held the debt was only ſuſpended, the rather be- 

cauſe it was not payable during the coverture, but was a 

debt on contingency ; ſo that if the feme dum ſola had re- 
leaſed all demands, the debt had not been extinguiſhed. | 
2 Cro. 170. 1 Sid. 58. 5 Co. 70. ö. Moor 855, Litt. dh 

R. 32. Heil. 12. Ney 26. Hutt. 17. _— - 6. _ c 
| : ro. 


ture; other wile | 


* = 4 * 
— * : 
* 


Lit. R. 87. 
nn d een 343- 


ſrechold and copyhald bein 
gaged together, the plainti 


o 


3 | Fairs, Markets, and Tolls, 


2 Cro. 571. 26 H. 8. 7. l. 1 Cro. 373. 8 Co. 136. 
3. 11 H. 7. 4 b. Dyer 140. 


222 (a). 


(a) The defendant filed a bill in 
equity againſt the heir at law, and the 
mortgagee of freehold and copyhold 
eſtates, mortgaged by the inteſtate, 
to redeem and be let in to have ſatiſ- 


faction of the bond. The Lord 


Keeper ſaid, if the bond were exe- 


- "euted, (which being doubtful was 


ordered to be tried,) the Court would 
fupport it as a bond; and that the 
mort- 
ſhould 
em both. Aden v. Acton, Prec. 
Ch. 137. 2 Fern. 280. Eg. 46. 63. 
Vide Cannel v. Buckle, 2 P. Wms. 242. 
In Milbourn v. Ewart, 5 T. R. 381., 
laintiff brought an action againſt 


the 
| her huſband's executors, upon a bond 


iven before marriage, with condition 
257 pay ment of 3000 l. at the expira- 
tion of twelve months after the de- 
ceaſe of the obligor. The intermar- 
riage being pleaded in bar, the plaintiff 
replied, that the bond was given in 
contemplation of the marriage, with 
intent that if the marriage ſhould. 
take effect, and the plaintiff ſhould 
ſurvive her huſband, ſhe ſhould have 
the full benefit and effect thereof. 
The plaintiff had judgment on de- 


murrer, and the Court held, that the 


bond was not extinguiſhed by the in- 
termarriage, and approved of the de- 
cifion in this caſe, according to the 
opinions of Goxld and Turton 


2 1 


Fairs, Markets, and Tolls. 


Burdett's Caſe. 
[Trin. 8 Ann. B. R.] 

A Whether the 1 treſpaſs the defendant juſtified as clerk of the 
clerk: of the. market within the diſtri of Whitechapel, for a diſtreſs 
train ex officio, Of 3. 4d. for not uſing meaſures marked according 
For uſing unlaw- to the ſtandard of the Exchequer. Upon demurrer, Sir 
des - ph Peter King pro def. urged, this was an authority given by 

de © 14 E. 3. c. 12. ſe. 2. And Holt, C. I. held, 
| That the clerk of the market could not have power to 

3 | | eſtreat fines and amerciaments, otherwiſe. than as a fran- 

chiſe; and it is more reaſonable the clerk ſhould bring the 

ſtandard with him, than that the people ſhould follow 
him, or attend at a place out of the market. 
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Falle Latin. 


> 


1. Bennet verſus Preſton. 
Mich. 4 W. & M. B. R.] 


IN an appeal of murder, the declaration was, that at 4 Mod. 


Clapham in Com. Surr. venerunt prædicti Johannes & .C. Fall Li 


guidem Daniel Stokely modo defun, And upon demurrer peal quidem for 
the Court held, That this, viz. quidem, being admitted to quidam. Vide 


be falſe Latin, would not abate the bill or declaration, for * Ell 597: 


= . . 4 Co. „b. 3, 
it did not at common law; and relied upon Long's caſe. 11 8 2. 
5 Co. 121. 10 Ca. 133. 1 Leon. 73. 3 * El. 108, 


2. Redwood verſus Coward, 
| [Hill. 8 Will. 3. B. R. Intr. Trin. 8 Will. z. Rot. 645. 1 Ld. 


[ 


Raym. 147. S.C. 


A Verdict was entered afjident damna for aſidunt, and Aſfdent damaa 
<> on a writ of error this was aſſigned for error, and 3 Soc 
infiſted was future. Sed non allocatur ; for it may be the 2 Saund. 99. 
preſent tenſe of the word afſideo ; however, in verdicts 1 Mod. 292. 
the ſame exactneſs of expreſſion is not required as in Cs. 8 | 
pleading, for they are the words of a lay jury, and though 9 Rep. 51. b. 
it may not be proper latin, yet it is ſo common, that it is _ 
now made good by preſcription. Vide Pleo. 347. 3 Cro. & C. Cale B. R. 
647. 4 Co. 7. And the Court ſaid, it was not like con- 109. Holt 272, 
ceſſum inſtead of conſideratum eff in a judgment, for that 

_ thoſe words were of different import, and the law re- 

quires that judicial acts ſhould appear to be done upon 

conſideration. | | | 


3. Dillon verfus Harper. 
[Trin. 2 Ann. B. R, 2 Ld. Raym. 898. S. C. 


1 an action againſt an attorney, he pleaded, That lie Two negatives in 
A was an attorney of the Court of Common Pleas, ef quad pleading cannot 

nullus hujuſmodi attornatus non debet implacitari, &c. Et — oo 
per Cur. Two negatives may be conſtrued as a negative 8. C. 2 Salk, 


in 


un £- 


„ | Faller of Record. 
545 But upon in grants, but not in | leas, for in are to be in Latin, 
et.. and muſt be conſtrued as Latin ought to be, and in that 
1 reſpect this plea is rather a diſclaimer than a claim of pri- 
| vilege. Sed vide Pollex, 652. n ; 


CS # 2 i 
vv +. 4% 


PR 2 
2 1 


— 1 


[329] | 0 Failer of Becord. 


„„ © 5 Op NENLAP 
(Hill. 2 Ann. B. R. 2 Ld. Raym, 1014. 8. C.] 


Upon auter CASE againſt Beſaljel Knight by a wrong name; The 
Aion eee defendant pleaded in abatement; upon this the 
— ray we plaintiff, without proceeding farther, brought a new 
nul tiel record action againſt him by his right name, to which he pleaded 
* n another action pending. Et per Holt, Chief Juſtice: The 
ite of et Plaintiff ſhould firſt have diſcontinued the firſt action; it 
by error. Hon will be too late to do it now, for the diſcontinuance will 
* 3 relate only to the time of its being entered on record; 
3 Heute 73% fo that upon nul tiel record it will be againſt him; for it 
| was pending at the time of the plea pleaded : And this 
differs. from a reverſal of an outlawry or judgment by 
writ of error: for if aul tiel record be pleaded, and after 
that, but before the day given to bring in the record, the 
judgment is reverſed on a writ of error, that reverſal 


avoids the record ab initio, and it is a defecit de recordo, . 


„„ 


- "0 


1. Stockhold verſus Collington. 
[Mich. 3 W. & M. B. R.] | ; ; PE 


„. k plaintiff brought an ackien upon u 'quantun mera; 

3 T againſt the defendant, for that he at his requeſt had 

ſerving as acom- ſerved him as a commiſſioner-in-a certain commiſſion * 
A : : | 0 


. , ; : ” 4 FI 
; N ; f ; : * 
| ö 0 cs 5 g . 
dy. 2 , 6 
1 9s 4 e 
3 7 2 8 . 5 £ - = 


of the-exchequer, directed to him and others, for examin- miſſioner ws 
ation of witneſſes: after verdict on non afſumſit, Tremaine <> =iſlion to 
moved in arreſt of judgment, that the plaintiff ated by wy agg 14 3 
command of Court, and could not therefore take a pro- 557 597- 
| miſe of reward for the ſervice, no more than a ſheriff or Cemb. 188. 
bailiff. Sed non allocatur ; for he is appointed at the no- — Cee 
mination of the party, who: ought to pay him if he em- B. R. 9. Vide 
c AA >... 
1 | | Bot #3” 3 CBT ' | 1 2 Dig. 


2. Goſſin verſes. Elliſon, 
OO (HM. ; W. & M. B. R.] 


6 PROHIBITION was prayed and granted to ſtay a ſuit Proh'bition 
| in the Archdeacon of Litchſield's court againſt church- 3 rock; fuk 
wardens, for a fee for ſwearing them and taking their fe 
preſentments; and Sir James Montague came afterwards wardens. 1 Mods 
to diſcharge the rule, but was over-ruled : Mr. Acherley wo * 589. 
on the other ſide inſiſted, that no fees could be due but (607. Bunb. 
by cuſtom or for work done, in which caſe a quantum 170. 2 Str. 
$a... lay. al | < 1108, Com. 
| opts po a WF. EY; Co. Rep. 18. Com. 
A of Dig. Prohibition, F. 5. vol. 6. 3 ed. 114. 


3. Heſcott's Ca/e. 
| (Mich. 6 W. & M. B. R.] 


AN under-ſheriff refuſed to execute a capias ad ſati/- Under- ſheriff 
2X faciendum till he had his fees. And, upon motion <*nnvt refule to 
againſt him, the Court ſaid, That the plaintiff may bring ei e 
an action againſt him for hot doing his duty, or might fees. Vid. 2 Liu. 
pay him his fees, and then indict him for extortion. Ney 5e. Potts Pl. 5 


T. N. ig. 
75» Pet, pl. 5. : | py 


c 


4. Brockwell verſus Lock. 3311 
| [Paſch, 7 W. 3. B. K] . 
EBT was brought by the bailiff of the liberty-court of ; Mod. 97, 47- 


S. C. executions 


4- the biſhop of Rocheſter, on the 28 Elia. c. 4. for 6/: xecu 
10 f. fees, for an execution ſued out of that court on a 2 ene a 
judgment there, and a verdict was for plaintiff; and in the ſtatute 29 El, 
arreſt of judgment it was objected, 1ſt, That debt would 4. 2 Mod: 
H . Ka | | | 241, Poph. 173. 
not lie upon this ſtatute for fees; ſed non allocatur. palm. 209K 
2dly, That the act was miſrecited to be of 28 Eliz., Cont. Hut:. 53. 
whereas it was made the 29th; /ed nom allocatur; for the 

printed book is falſe, and by the parliament-roll it ap- | 
EN WI 1 ; pears « 


351 


1 Lill. 598. 


2 207. 
Latch 16, 18. 
x Cro. 236. 


5 Noy 27, 75. 


Cro, Car. 287. 


bien 


Pei io be che abch det then it . eo dhe, 


whether the ſtatute extended to executions out of cor 
ration-courts, Sc. And it was held by the Court, that 
the ſtatute extends to all judgments'in Weftminfter, and 


that, whether the ſheriff executes them in a county or a 5 


franchiſe, he ſhall have his fees within this ſtatute, viz. 


. 15. per pound for the firſt hundred, and 6 d. per pound 


for every other hundred: And fo it is of the bailiff of a 


liberty when he executes any execution on a judgment 


given in the courts at Vefmin/ter, within his liberty; but 
if the bailiff or other officer executes proceſs on a judg- 
ment given in a court of a corporation or li » he is not 


entitled to fees within this ſtatute. 


[Hill, 7 Will. 3, B. RJ 


MR. Corthew moved, That an under-ſhetiff might at- 
tend for refuſing to execute a fleri faclas his 


| ſhilling-pence was paid: The Court would not grant the 


rule, but faid it was extortion, for which he might be 


indicted. . 


155. 1 Vent. 
35t. Ante 209, 
Il. 597. 

5 Mod. 97. 
Skin. 363. 


| Vide ſtat. 3. 


G. 15. 8 G. 25. 


[ 332 ] 


whole de 


[Paſch. 8 Will. 3. C. B. 


Ir. was reſolved, 1ſt, That the ſtatute 29 Elz. cap. 4. 
does not extend to real executions, but only to execu- 


tions in perſonal actions; therefore it does not extend to 
, an habere facias ſeiſinam or poſſeſionem. '2dly, That upon a 


c 0 un the ſheriff ſhall have his fees for the 
| . y, Powell junior, J. ſaid, That it was 
the opinion of Holt, C. J. that the ſheriff ſhould have 
fees for executing an elegit, but he ſaid he doubted of that; 
becauſe it would be unreaſonable when the whole debt is 
500/7., and perhaps the land extended but 20 J. per annum, 
that the ſheriff ſhould have fees for 500 JI. Treby, C. J. 
ſaid, That he ſhould have fees according to the ſum le- 
vied, and not according to the debt recovered, as upon a 
Heri facias, To which Powell anſwered, That that could 
not be,, becauſe the party might detain the land till he 
was ſatisfied the entire debt, and the plaintiff is, by hav- 


ing made his election, barred of all other executions. 


4thly, That the ſtatute does not extend to executions upon 
ſtatutes-merchant, recognizances, Q. for the act is to 


be underſtood of caſes where the judgment redditur in 


invitum, and not by the voluntary confeſſion of the party. 


7. Earle verſus Plummer. 
De ee g Will 3. B. R. 
| F an erroneous writ be delivered to the ſheriff; and he Fees die on &: + 
= executes it, he ſhall have his fees, though the writ be 9200s writ. 


erroneous. 5 | rn, B. R. 148, 


8. Springate ver/ts Springate. 
l[Paſch. 9 Will. 3. B. R.] 


N. © rule ought to be made for refetring an attorhey's Anamey's iu. 
'* bill delivered to his client, unleſs there be an action 
pending thereupon. - 


- But now ſee the ſtat. 2 Geo. 2, for the better re lation of attorni 
and ſolicitors. | . q 8 8 e 


9. Burdeaux verſus Dr. Lancaſter & al'. 
(Hill. 9 W. 3. B. R.] 


B URDEAUZX, a French proteſtant, had his child bap- No fees due fot 
tized at the French church in the Savoy, and Dr. ©briſtening or 
Lancaſter, vicar of St. Martin's, in which path it is, to- a ney 
gether with the clerk, libelled againſt him for a fee of then he muſt do 
25.:6d: due to him, and 15. for the clerk. A prohibition ner 2 
was moved for, and Levinz urged this was an eccleſiaſti- Ho ria 12 
cal due by the canon. Holt, C. J. Nothing can be due of 

common right, and how can a canon take money out of | 
laymens' pockets ? Lyndewode ſays, It is /irmony to take any Poſt, pl. 13. 
thing for chriſtening or burying, unleſs it be a fee due by Hob. 173. 
cuſtom; but then, a cuſtom for any perſon to take a fee for 

chriſtening a child, when he does not chriſten him, is not 

good; like the caſe in Hobart, where one dies in one 

pariſh and is buried in another, the pariſh where he died 

ſhall not have a burying fee. If you have a right to 

ehriſten, you ſhould libel. for that right; but you ought 

not to have money for chriſtening when you do not. 


hn) 


/ 


_ „ 


10. Ballard verſes Gerard. 
(Mich. 23 Will. 3. B. R. 1 Ld. Raym, 703. 8. C. 


2 8 oe. H E regiſter in an eccleſiaſtical court libelled there for 
not ſuc there for 4. Cd. for his fees, and proceeded to excommuni- 
fees. Caſes cation: The defendant came and ſuggeſted, That the 
me 608-5:C: office of regiſter was a temporal office, and a freehold, 
L and moved for a prohibition, which was granted ; for the 
27 Court has no power to compel the party to pay fees to their 
- Denial of juſt officers, but they muſt bring their quantum meruit; or if 
_— difſeifin. the office be a freehold, they may bring an aſliſe ; for the 
> Mod. 16; denial of juſt fees is a difleifin. At another day Mr. Bro- 
| derict moved to ſet aſide the rule: He admitted it was 
otherwiſe for proctors fees, becauſe there is a remedy at 
common law upon the retainer ; but ſaid this was upon a 
Lis different reaſon, becauſe the party is a mere officer of the 
Vide pl. 2. ante, Court; and that the Court might appoint a reaſonable 
aud. there fee to officers that attend them, and that it is not extor- 
: tion any more than box-money ; but the rule ſtood. Vide 
2 Keb. 615. 3 Keb. 441, 516, and 303. To 
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11. Gifford's Caſe. 
i (Mich. 1 Ann. B. R.] 


dalt ter ber in YI FOR D was libelled againſt in the eccleſiaſtical 
the ecclefaſtical court for fees, and upon motion a prohibition was 


79s 
1 


% 

—— — 
—— — — 
* 


bibited. 3 Mod. granted, for no court has a power to eſtabliſh fees; the 
228. 1 Mod. judge of a court may think them reaſonable, but that is 
oe: not binding: but if on a quentum meruit, a jury think 
" them reaſonable, then they become eſtabliſhed fees. Yide 

| Hardr. 351. 353 | Lee 


12. Tyſon verſus Paſke. | 
_ (Mich. 4 Am. B. R. 2 Ld. Raym. 1212. S. C.] 


For fees of er- THE ſheriff having executed an elegit, brought an 
ee e action of debt for his fees: and it was objected, 
18. S. C. ante that this was not within the ſtatute, that the execution 
. 209» S8. C. by is not complete, and the plaintiff cannot enter, but muſt 


Flas tan v. Kah. bring his ejectment. Holt, C. J. ſaid, There was the ſame 
Vize ante, pl. 6. Teaſon for fees for executing an elegit as an extent. 


Upon an elegit the ſheriff returns, that he has taken an 
inquiſition, extended the lands, and delivered them to the 
5 : 5 IS | — plaintiff 


Ante 20g. 


. : Tees. | 


plaintiff; and there is a liberate in the body of the writ of 


elegit, and the plaintiff on this return may enter, for by 


the return he becomes tenant by elegit, and may maintain 
an ejectment, and aſſign his intereſt upon the land; but 
the defendant's continuing in poſſeſſion after the return 


of the writ, turns the plaintiff's eſtate to a right, and 
therefore he muſt enter to aſſign. The execution is com- 
plete and perfect; and his being put to an ejectment is 


no reaſon; for in caſe of an extent upon a ſtatute where 


the /iberate is diſtinct, he cannot enter by force; it is true, 
he may without force; and ſo he may here: And Powell 
ſaid, That extent generally is the word of the ſtatute of 
Elizabeth, and that an extent upon an elegit was an 
extent within the ſtatute, as well as an extent upon a 
Katute, | | I 


13. Dean and Chapter of Exeter's Ca/e, | 
es. (Hill. 5 Ann. B. R.] 


| SERIE ANT Hoqper ſhewed cauſe againſt a rule for 
D a prohibition to the ſpiritual court, to ſtay a ſuit there 
for a cuſtomary fee of 10/. due to the dean and chapter 
of Exeter, for burying in the cathedral church: Sed non 
allacatur for no fee is due for burial of common right: 
But where a licence is neceſſary, the perſon giving it 
may ſtand upon his own price; and if there be ſuch a 
cuſtom, it is triable at common law. Vide 3 Keble 527, 


. 
x 


[ 334 


4333 


1 


Vide ſtat 3 G. 


15. 8 G. 25» 


No fees due for 


burials valeſs 
cuſtom. 


Ante, pl. Yo 


523. If the cuſtom be not denied, the ſpiritual court Cart. 33. 
thall | 


ll proceed; for there is no other remedy: But if the 
cuſtom be denied, a prohibition ſhall go; not proper de- 
feet. juriſdiftionis, but trigtionis ; and that burials at com- 
mon law ought to be in the church-yard, and without fee. 
2 Keb. 778. contra. e 


Ee 2 


by 


If ſeveral make 2 
riot, and a man 
zs killed, they 
are all principals 
in the murder. 
4 Co. 43» b. 


[ 335 ] 
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Domina Regina vez/us Wallis. 


— 08. 14,1903. Coram _ C. J. & al. Juſtic, apud le O14 


ailey.] | 
JNDICTMENT againſt A. for the murder of Joh» 
Cooper, and alſo againſt B., C., D., and E., as perſons 
ſent, aſſiſting, aiding, and abetting A. therein: E. 
ing arraigned upon this indictment, pleaded not guilty ; 
and upon evidence it appeared, that the perſon flain was 
a conſtable, and in the execution of his office with divers 
other conſtables in May-Fair. That E. the priſoner firſt 
drew his ſword, and with divers others, to the number 
of forty perſons, fell upon the conſtables ; that this affray 
continued an hour after, till in the end one of the conſtables, 
viz, the ſaid John Cooper, was ſlain ; but by whoſe hand 
it did not appear. It alſo appeared that 4. had been tried 


on this indictment and acquitted. Et per Holt, C. J. iſt, 


Though the indictment be againſt the priſoner for aiding, 


aſſiſting, and abetting A. who. was acquitted z yet the in- 


Vide 1 Hawk. 
P. C. ch. 31. 
. 46, 47. and 
note to ſ. 46. in 
Sch edition. 


dictment and trial of this priſoner is well enough, for who 
actually did the murder is not material; the matter is, 
that a murder was committed, and the other is but a 
circumſtance, and all are principals in this caſe; there- 
fore, if a murder be proved, it is well enough. 
Adly, If a man begins a riot, as in this caſe, and the 
ſame riot continue, and an officer is killed, he that beg 
the riot, as the priſoner here did, is a principal — 
though he did not do the fact. | 


» 4 . 0 
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Fentes, Jncloſures, _ 


Star verſus Rookeſby. 
| [Mich. 9 Ann. B. R.] Py ER 
ER R OR was brought on a judgment by default in Caſe for ſuffer- 


C. B. in an action on the caſe, wherein the plaintiff eee => 


declared, that he was poſſeſſed of a cloſe adjoining to the tiff's and de. 


defendant's, and that the tenants and occupiers of that fendant's cloſe | 
_ Cloſe had time out of mind made and repaired the fence wr —— 


between the plaintiff's and defendant's cloſe, and that for defendant's cate 
want of repair the defendant's cattle came into the plain- 7: entered plaine 
tiff's cloſe, c. Et per Cur,: „ 7 Bak o OO 
1ſt, Either treſpaſs or caſe lies; treſpaſs, becauſe it was Where a charge 
the plaintiff's ground and not the defendant's ; and caſe, againſt common 
becauſe the firſt wrong was a nonfeaſance and neglect to „, laid on 
repair, and that omiſhon is the giſt of the action; and foil, plaintiff 
the treſpaſs is only conſequential damage. mmuuuſt make title 
2dly, This is a charge upon the defendant againſt com- 9295 Preferipe 
mon right; for the law bounds every man's property, and Rep- A. Q. 168. 


is his fence, and this is obliging another to make a fence oa 2 5 


for him. | f | : |  Gaime & Foreſight, ante 10. and note thereto, - 


zdly, That where a charge is impoſed on another, and [ 3 36] 

that againſt common right, and the charge is laid on him 

as owner of the ſoil, or tertenant, the plaintiff in his de- | 

claration muſt. make himſelf a good title; but where he Poſt 360. 

declares againſt the defendant as a wrong-doer only, and 5 Bü 373: 

not as tertenant, it is ſufficient that the plaintiff declares Gi" 1 

on his poſſeſſion. Pleader. C. 39. 5th vol. 3d edit. pa. 347- Er. 5. 
4thly, That the plaintiff has made himſelf a ſufficient 

title in this declaration, by ſnewing the defendant bound 

to this charge by preſcription z which prefcription is ſuf- 

ficiently alleged; for by tenentes is meant the owners of 

the fee-ſimple, and by occupatores, thoſe that come in under FEE 

them. That tenentes is fo taken, appears by the writ de 3 | 

curia claudenda; which is a writ of right, and hes only patores is well. 

for a tenant in fee; and as this is a charge upon the land, 6 Mod. 4. Far. 

which runs with it, there is good reaſon why every occu- 33" 1 

pier ſhould be bound. And it is ſufficient for the plaintiff 622. 21 H. 6. 3. 

ta charge the tenentes and occupatores, becauſe it is impoſ- Ram. 192+ 
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2 Cro. 665. ſible that he who is a ſtranger ſhould be able to know and 


29 E. 3.32. | . - 1 . 5 
3. ſet forth their particular eſtates, titles, and intereſts; but 


2 Roll. Rep. the preſcription is annexed to the Zenentes, i, 6. tenants of 
abs. Dy 2 the fee: Let on a traverſe of the preſcription it would be 
54. 2 Lev. 163, good evidence, that the tenants for years have from time to 
4 T. R. 318, time fenced and repaired, for perhaps the eſtate has not 
73g» ſince time of memory been in the actual occupation of 

the very owner of the fee. The judgment was afhirmed. 
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CE pact ot 
**__[PaCz2W.&M. B. R. Intr. Hill. 2 & 3 Jac. 2. Rot. 1059.] 
1;Show.92..5.C. H Was ſeiſed in fee as heir of the part of the mother; 
ee ny he and his wife levied a fine to A. and B. with 


*+ Þ 4 LEY 


| rantamount-toa Warranty; A. and B. by the ſame fine did grant and ren- 


feoffment and der the lands to the huſband and wife in tail, remainder 


 refeoftment, and to the heirs of the huſband : The huſband and wife died 


creates a new [EY : . 
eſtate, Vide Without ifſue, and the queſtion was, Whether the heir 


INS, 1Inſt. 4 parte puterna or a parte materna ſhould take theſe lands? 
353. Holt 253. It: was argued on the one ſide, that the ſeiſin of the conu- 


ſee is fictitious; for if the conuſee were tenant for years, 

the term would not be thereby extinguiſhed 3 and he is 

. like to the ſurrenderee of a copyhold, nothing but a mere 

| inſtrument : 'Therefore nothing is altered by the fine, but 

Vide Doug. 771. the uſe and eſtate remains as before. On the other ſide 


"cog ;T-R. it was ſaid, that the conuſee could not render if he had 


104. not the eſtate in him, and that it is a re- infeoffment; and 


of this opinion was the Court, who held, that the eſtate 
was once in the conuſee, and the fine and render is a con- 
veyance at common law, and the render makes the co- 
nuſor a new purchaſer as much as a feoffment and re- feoff- 
ment at common law. SE e > re | 


* 


* "Fines, 


2. Winchurch vet Belwood. 
| | {Paſch, 4W.&M. B. R. 
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ExRoR being brought in B. R. of a fine in C. B., Show, 345. Er- 


the fine was affirmed; and now a writ of error, coram 
vobis reſiden. was brought here; and exception was taken, 
that the writ ought to abate, for that no ſuch writ lies in 
this caſe, | becauſe only a tranſcript of the fine is removed 
into this court. And it was likened to the cafes of error 
m the Exchequer Chamber, where only a tranſcript goes 
ups and if the writ abates, no writ of error coram vobis 
Sed per Cur. The reaſon of that is not becauſe they in 


the Exchequer: Chamber have only a tranſcript, but be- 
cauſe they have only a particular authority to affirm or to 
reverſe. It was * admitted, that a tranſcript of the record 
of a fine is only removed, becauſe upon judgment of re- 
verſal a certiorari goes for the very foot of the fine, and it 
1s cancelled. But, notwithſtanding that, the Court held, 
that error coram vobis reſiden. lay (a). e 


ror coram vobis 


lies upon an af - 
firmance of a fige 
in B. R. 


Poſt yor. 


Poſt 342. Poſt, 


pl. 6. 
*[ 338] 


(a) R. contra Burleigh v. Harris, Rol. 420. by which it appears the writ 
2 Str. 975. It is there ſaid, that this of error abated, and there was no af- 


caſe is not warranted by the record firmance. 


which is entered Hil. 3 & 4 Jace 2. 


3. Symonds ver/as Cudmore. 
[Hill. 5 W. & M. Rot. 743 -] 


1 N ejement a ſpecial verdict was found, upon which 
the caſe was, Tenant in tail in reverſion after a leaſe 
for years, remainder to tenant in tail in fee, made a leaſe 
to commence at a day to come, and died before the day, 
having iſſue; after the death of tenant in tail, but before 
the day, the iflue levied a fine: In this caſe the whole 
Court agreed, that the remainder in fee ſtood chargeable 
with this leaſe, and it ſhould have been ſerved out of the 
- remainder in fee, had tenant in tail died without iſſue. 
2dly, It was held that the eſtate-tail was extinct by the 
fine, as much as if tenant in tail were dead without iſſue. 
1ſt, Becauſe two fees immediately expectant one upon 
another, cannot ſubſiſt in the ſame perſon. 2dly, Beeauſe 
by the 32 H. 8. c. 36. the fine is declared to be a bar and 

a diſcharge of the eſtate-tail. 3dly, Becauſe the ſtatute 
of Weftm. 2. having made eſtates-tail a kind of particular 
Cre Ee 4 | eſtate, 


Carth. 257.S C. 
2 Salk. 619. 
name of Sy. 
mondsv erſus 
Cadmore, A te- 
nant in tail, | 
mainder to A. 
fee, makes a 
leaſe and dies 
before com- 
mencement, and 
the iſſue levies a 
fine, the leaſe is 
good againſt co- 
nuſee. Eſtate- | 
tail extinct by 
fine. Cro. Elis. 
513. Cro, Car. 
103. Het. 96. 
Dier. 107. 3 D. 
169. p. 10, 11 · 


9 x Show, 370. 


339 Nines. 
8. C. 4 Mod. 1. eſtate, they are (the protection of the ſtatute being gone 
* by the fine) (a) like all other en eſtates, ſubject to 
1 — Oe merger and extinguiſhment when united with the abſolute 
| LaſesB. R. 32. fee. FI 5h „ * 

Holt 666. 1 Lev. 9 


"Tenant in tail, remainder to the king; tenant in tail 


2 Leon. 37. 

3 Fer. 33. makes alcaſe for years, and is attainted, the king ſhall 
1 Cro. 4 avoid the leaſe; for the eſtate-tail is as much gone by 
Hob, 258. merger, as if tenant in tail was dead without iſſue. ks 
"aa þ "os there be tenant for life, reverſion to A. in fee, and 
1 Rep. 49. b. A. makes a leaſe for years, and then tenant for life and 


2 Bulſt. 45. W. 
ones 33. Cro. 

Je. 455. Cro. 
iz. 718. 


he in reverſion. join iu a fine, the leaſe ſhall take effect 
progeny z not but that the eſtates paſſed ſeyerally, accord- 
ing to Bredon's caſe; but they are now conſolidated ; or 
elſe, if the conuſee ſhould die during the life of the co- 
| . - nuſor, there would be an occupant. 
Dyer 57. b. 259. Eyre, Gregory, and Dolben denied 1 Int. 46. b. and held 
; 1 Roll. the iſſue in tail had election to avoid or affirm the leaſe, 
40 % 488. and that by V gm. 2., but that the conuſee had not; for 
Bridgm. 28. the power and privilege is perſonal, and cannot be trans- 
3 Rep: 84, 58. fer de. e 18 
| In this Holt, C. J. differed 3. he held the leaſe actually 
voĩd guoad the iflue, as if tenant in tail make a leaſe ta 
commence after his death; and that as by law no act is 


neceſſary to be done to avoid the 
not preyent.its being void (4), _ 


(a) A fine ſur grant et render is the 
only fine that gives a new eftate, for 
upon a fine ur conuſans, &c. the old 
uſe remains. Abbot v. Burton, 2 Salk. 
$99. Cruiſe 38, In Martin ex dem. 
Tregon well v. Strachan, 1 Wilſ. 2, 66. 


2 Str. 1179. 4 Bro. P. C. 486.; but 


moſt accurately ſtated in a note to 


5 F. R. 107. ; a perſon ſeiſed in tail by 


purchaſe, remainder in tail, remainder 


£0 himſelf in fee by deſcent ex parte 


materns, ſuffered a recovery, and de- 


elared the uſe to himſelf and his heirs: 


It was adjudged that the heirs ex parte 

ant were entitled, a pure fee-imple 
ariſing from the eſtate - tail, and no- 
ching from the remainder. In Roe 
dem. Crow v. Baldævere, 5 T. R. 104., 
a perſon being ſeized in tail of lands by 
purchaſe, under a ſettlement made by 
an anceſtor ex parte maternd, and of 
others by deſcent ex parte maternd, ſuf- 
fered a recovery, wherein the uſes were 
limited to her right heirs. The part 


which ſhe took by purchaſe was ad- 


leaſe, ſo the fine does 


judged to go to the heir ex parte pa- 
. — that which ſhe 8 by 1 | 
ſcent from the maternal anceſtor, to 
the heirs ex parte maternã. Part of the 
property being copyhold, it was ar- 
ned that the legal eſtate of that veſted 
the recoveror, and broke the de- 
ſcent ; but the Court over-ruled the 
diſtinction. When a perſon was ſeiſed 
of the legal eſtate by deſcent ex parte 
maternd, and the truſt by deſcent ex 
parte paternd, the maternal heirs were 
held entitled. An infant heing en- 


titled by ſpecial occupancy as heir ex 


parte maternd, the guardian took a 
freſh leaſe to her and her heirs for 
three lives; the infant dying, the heirs 
ex parle paternd were held entitled. 
Majon v. Day, Prec. Ch. 319. Vide 
Harg. Co. Lit. 12.6. 14 Yin. Ab. 286. 

(5 The operation of a fine and a 
recovery on queſtions of this kind is 
extremely different. If a tenant in 


tail, with a reverſion in fee to himſelf, 


Ae 


on the 
eſtate- 


| *. 


| eſtate · tail 13 greating 1 baſe fee 1 and | | 


that becomes merged in the other fee, 


| and lets in all the incymbrances of the 


anceſtor ; which has frequently hap- 
zened in practice, from a perſon being 
Hl. advifed to levy a fine inſtead of 


ſuffering a recovery. Per 1 


in Roe dem. Crow v. Baldwere, 5 J. R. 
109. Accordingly, in Earl of Shel. 
burne v. Biddulph, 4 Bro. P. C. 594., 
A. tenant in tail, remainder to B. in 
tail, remainder to A. in ſee, made a 


venant was 1 5 ed to bind the fee. 
So if tenant for life, with remainder 
to his ſon in tail, and the reverſion 


in fee in himſelf, becomes indebted by 


bond, or incumbers the eſtate in any 
other manner; if after the death of 
ſuch tenant for life his ſon levies a fine, 


it will let in the reverſion in fee, and 


make it liable to all his father's incum- 


1338 


perpetual renewal; 4. died without 
iſſue, and B. levied a fine, and the co- 


leaſe for three lives, with coyenant for 2 th. 204. 


4. Anonymous. 
(Hill, W. z. B. R.] | | 


P E R Curiam : The Court will not reverſe a fine with- On error to re- 
ont a ſerre facias returned againſt the tertenants; for verſe a fine, Sci. 
the conuſees are but nominal perſons: And though it was 1 5 
otherwiſe in the precedent in Co. Ent. and Herms Plead. nantsz. 
375-, and. the law perhaps does not ſtrictly require it, yet pon 398. 

the courle of he Oat ends | q * | 


F. Hunt ver/as Bourne. 
[Hill. 1 Ann. B. R.] 

JN ejetment in C. B. the jury found a ſpecial verdict: 1 1. 770 8. c. 
1 That the lands in queſtion were holden of the manor 2 Salk. 422. 
of Wormglow, which is de antiquo dominico corone domini NE CREE 
regis & anteceſſorum ſuorum, impleadable in the court of 244. Comyns 
the mangr per parvum breve de recto clauſe coram ſeneſchallo 93. 
ſectatoribus & dome/ſmen' ejuſdem maneru five eorum locum 

renen. & attorna?' ; and that upon writs of right-cloſe, fines vide Cruiſe on 
have been time out of mind levied and leviable in the ſame Fines 50. 
court: That Thomas Guillym was ſeifed in tail of the ſaid | 

lands, and being ſo ſeiſed, 25 Mai, 22 Car. 1. a fine was 
> levied in the ſaid court, /ecundum conſuetud. prædict. before 
A. B. locum tenen. Willielmi Kyrle ſeneſchalli & R. attornat. 
F. S. & V. attornat. J. N. adtune ſectator. & domęſmen. 
ejuſdem Cur; by which fine the ſaid Thomas Guiliym con- 
egſſit tenementa prædict. to one Nurſe for life, rendering 
rent, (c. Then the fine was ſet forth in hec verba, and it 
appeared to be levied before the attornies of the ſuitors, 
in placito conventionis ſecundum conſuetudinem manerii, come 
cio que il ad de ſon done, with warranty. Then they found 
chat the ſaid lands were not accuſtomably letten, and 1 


* 


brances, Crui/e 148, Kipaſton v. Clark, 


[339] 
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339 5 Fines. 
mmzhis was not the ancient rent: That Nurſe entered, and 
afterwards, 24 Car. 1. the faid Thomas Guillym and his 
Wife levied a fine with warranty, to the uſe of the huſ- 
band and his heirs; that afterwards, the fame year, the 
ſaid Thomas Guillym bargained and ſold the ſaid lands to 
Paine and his heirs, pas (a whom the defendant claimed : 
That afterwards he releaſed to Paine, and that Paine died 
in 1661. That Guillym died in 1663. That thirty years 
afterwards, viz. 1693, Nurſe died; and Whether the en- 
try of Richard Guillym, grandſon and heir in tail of Tho= 
mac, the conuſor of both fines, be lawful upon the pur- 
chaſer ? was the queſtion 3 which in C. B. was determined 
in the affirmative, and Richard had judgment; and now 
Apon a writ of error in B. R. that judgment was affirmed 
pPeͤer totam Curiam ſeriatim, after many arguments at bar. 
And theſe points were reſolved, Gs £ 
[ 340 ] I . it, That tenant in tail of ancient demeſne lands may 
llleyy a fine of thoſe lands in the court of ancient demeſne, 
R although it be no court of record, becauſe it is but agree- 
K able to the power of that court, in like inſtances; for 
Mile hoined in a they may proceed to try the miſe joined in a writ of right- 
| ae 13 in Cloſe, which is of a higher nature than a fine. Dy. 111. 
that Court. pl. 47. Whereas in all other inferior courts on the miſe 
Joined, the cauſe muſt be removed into C. B. by recor- 
dari. F. N. B. 12. And the 18. E. 1. is but declarative 
of the common law, and was made to rectify a miſtake, 
viz. that fines were leviable in inferior courts upon bills 
or plaints, which now cannot be either by grant or cuſ- 
tom, by reaſon of the negative words of that ſtatute; but 
Pe this does not extend to ancient demeſne courts, for then 
© _ this ſtatute would make fines of thoſe lands leviable in the 
Caeürt of Common Pleas z whereas they are not, but rever- 
ſible by writ of diſceit; ſo that they would be under a 
double diſadvantage, that a fine would not'be leviable of 
the land any where if not in this court of ancient demeſne; 
whereas that which is their privilege could never be in- 
tended to be to their diſadvantage (a). 7 
Fine may be le- 2dly, That a fine may be levied on a writ of right-cloſe, 
vied in any real or in any real action, but not on an original in a perſonal 
| ates 6 and the adlion; and that the common writ of covenant, on which 
rit of covenant : . + 
on which a fine 2 fine is levied, is not a perſonal but a real action; for 
is levied, is ſuch. though it is to have damages for breach of covenant, as in 
PIG. erſonal actions, yet it is to have an execution and per- 
Bae of the covenants. Vide 5 Co. 59. F. N. Br. 
146. f. 2 Inf}. 514. 1 And. 71. Kel. go. b. 4 Inſt. 207, 
270. 


(a) Fines may be levied in the to hold pleas of land. Cruiſe 2. Mad. 
courts of cities and corporate towns by Form, Ang. No. 379, 394- 


3dly, That 


cuſtom, where ſuch courts have power 
IH 


Zaͤͤly, That a fine levied in the court of ancient demeſne Fine in ancient 

may work 4 diſcontinuance, though the court is not a demeſne works 
court of record; for the diſcontinuance is, becauſe the — = 
freehold is recovered in the action; for every recoverer re- | 
covereth a fee-ſimple, and a recovery of the fee- ſimple 
muſt work a diſcontinuance and if this be allowed to be 
a fine, in confequetice it ought to have the effect of fines. 
But nota; Though ſuch fine be a diſcontinuance, it is not 

a bar to the intail ; for it is by the 4th of Hen. J. that a fine 
with proclamations ſhall bar an eſtate-tail (a), and no fine 
but a fine with proclamations is within that ſtatute, nor 
can bar an eſtate-tail. And the Court denied a fine to be 
a feoffment of record, and ſaid it was improperly ſo called, 
but that the meaning was, that it had the effects of a feoff- Why fine called 
ment to ſome purpoſes, if he that levied the fine was * feoffment of 
ſeiſed of the freehold at the time of the fine levied (5). 85 ths 

Athly, That a fine ſur conuſance de droit come ceo que il ad Fine ſur conu- 

dle ſon 4. generally implies a fee-ſimple; but it is only by fance, Ke. come 
implication, and therefore there is no repugnancy to limit 2e bis 
an eſtate for life to the conuſee ; for the precedent dona- that may be qua- 

tion of feoffment which is ſuppoſed might be for life only, Vficd woa-parti- 
or in tail, and the general intendment of the conuſance, OM 
may be qualified by an expreſs limitation, Vir 41 K. 3- 3411 
14. Co. Lit. 9. 6. | | 

_ $thly, Tha the ſuitors, who are judges, might act by 
attorney, becauſe it is a part of their ſervice ration? tenu- 
re, and they are judges guatenus tenants. Quilibet liber 
homo qui ſectam debet libere palſit facere attornatum ſuum ad 
ſectam ſuam pro ſe faciend. Stat. Merton. c. 10. And this 
is part of his ſuit. Vide 2 Inſt. 225. F. N. B. 25. 156. 

There was another point in this cafe, viz. Whether it 

appeared by the verdict that the iſſue in tail was barred of 
his formedon by 21 Fac. 1., and if ſo, Whether he had loſt 


his right of entry alſo. But for the reſolution of that, vide Poſt 422. 


this caſe, title Limitations (c). 


(a) The ſtatute only mentions ©* fines 
levied in the King's Court afore his 
juſtices of the Common PLace.” 

() According to a MS. note of this 
caſe, mentioned 18th Yin. 413. Lord 
Chief Juſtice Holt ſaid, That if a te- 
nant for years makes a feoffment in 
fee, the whole eſtate of him in the 
reverſion is deveſted, but if he levy a 
fine, nihil operatur. The diſtinction 
laid down in this caſe between a fine 
and feoffment is approved by Lord 
Macclesfield in Carter v. Barnardiſton, 
1 Wins. . Ld. Ch. J. Lee, Smith 
ex dem. Dormer v. Packhurſt, 18 Vin. 
413.; and by Ld. Ch.]. Villes, in giv- 


ing judgment in the ſame caſe in the 
Houſe of Lords, 3 A. 135. who 
ſays, that a fine is a feoffment upon 
record when the party hath ſuch an 
eſtate as will enable him to levy a fine, 


that is, an eſtate of freehold ; orher- 


wiſe a fine has no effect whatlvever 
with reſpe& to a ſtranger, and operates 
as an eſtoppel only, and bars none but 
the party claiming under it. In 2 Com. 
348. it is ſaid, it may be called with 

more accuracy an acknowledgment of 


a feoffment upon record. Vide 1nft, 49, 


50. Cruiſe 33. | | 
(c) The judgment in this caſe was af- 
firmed in Doi. Proc. 1 Browa P. C. 53. 


- 3 _ : = a Gyn Fazacharly ele, Baldo. 
FF ˙ mas. - (Tein. 3 Ann, B. R.] 


Ante, pl. 2. 22 Holt, C; 1. 1 #4 writ of error be broug htin B. R. 

= to reverſe a fine levied in C. B., the very record of 

a tranſetipt. S. C. "? the fine itſelf is never removed hither, but only a tran 

Mod. Caſer 177+ ſcript. of it: But if this Court adjudge it erroneous, then 

Ra. a certiorari goes to the chirographer to certify the 11 fine, 
and Wen it comes 5 it is bs ee. 


Ls Lloyd pgs Viſcount $a and, Seal ” 
a Nich. 10 Ann. B. R. | 


Fine is of the Fine was thus: Hec eft- finalis concordia aa in Cur. 
T — A Regis apud Weſtm,, 4 1 Sancti Mi 2455 in tres ſep- 
Ante 2, 209, Zima” anno decimo Willielmi tertii coram Thom. Trevor, c., 
2 O poftea in eraſe. Sandte Trinitat. 1 Arine conceſf. & recordat. 
= H. Bl. 62. coram ejuſdem juſticiar. ; ſo that the concord of the fine 
$3 was of one term, and the recordat. of another term fol- 
| Jowing; and therefore the queſtion was, Of which term 
this ſhould be ſaid to be a complete fine? Per Cur. It is a 
fine of that term when the concord was made, and of 
which the writ of covenant was returnable, for the concor- 
dia Fats in curia is the complete fine; the conceſſit recordat. 
is the leave of the Court to enrol it. 6 es 68. Hob. 339. 


2 Ven. 47. 
VN. The judgment in this r Di 1 1 Bro. P. C. 383. 


. Forgery, 


1. Dominus Rex verſus Stocker. 
(Mich, 7 Will. 3. B. R. ] 


s. c. les. AN indictment, for that the defendant fabricavit feu 
be fas fabricari cauſavit a bill of loading, was held naught 
favit, ill in in- upon n 3 for an indictment ought to be certain and 


poſitive. 


y * 
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 Franchiſes,/Liberties, &. 3343 


poſitive (a). Co. Ent. 477. 411 Sid. 134. 2 Cro. 345. dictment. Poſt 
2 Ro. 292: cont. 2 Ro. g.” . 8 1 o : . 
(a) . Acc. Rep. B. R. Temp. Hard. 370. 5 | 


2. Domina Regina verſus King. 
: | (Hill, 1 Ann. B. R.) 
JNDICT MENT for forging gueddam ſeriptum obliga- For forging » 
I torium of F. S. Objection, it ſhould be /criptum, pur- mes, 1 4 a Ne. 
rting a writing obligatory of J. 8. : Sed non allocatur ; S. C. 1 Hal. 
for the fifth of Eliz. c. 14. mentions falſe deeds, as well 183, Ke. 


itin 2 Hawk. 287. 
as falſe writings. e 


3 Leon. 170. 3 Salk, 171, 172. Holt 326. 1 Vent. 24. 


3· 5 D omina Regina verſus Smith. f 
Tra. 2 Ann. B. R.] Aa 


leaſe, ſigned with the mark of one Goddard, cujus tenor OL | 


ſequitur, but ſets not down the mark as in the aſſignment z of J. S. Mark 
and this was objected, for that without hat it could not _ not be ſet 


be a forgery ; /ed non allecatur. 


JNPICTMENT for forging a deed of aſſignment of a Inditment for 


Franchiſes, Liberties, &. [343] 


- 


1, Domina Regina verſus Taylor. 

ED? 5 [Trin. 1 Ann. B. R.] 1 

MX. Lovell moved againſt the keeper of the priſon of 2 there i» a 

| : ranchiſe of a 

en the Gatehouſe for not returning a habeas corpus for ic, there muſt 

bringing up priſoners in order to be ſent to Newgate, the be agaol deli- _ 

county gaol: Upon this occaſion, Holt, C. J. laid it down, e Hoo. 5 
t none can claim a priſon as a franchiſe, unleſs thexß 


have alſo a gaol- delivery of felony, which the dean and 
Suk . N chapter 
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| chapter of Wfminfer hath not, and therefore ought to 
| ſend a calendar of them to Newgate, or return the habegs 
corpus to this court, with a claim of their franchiſe, 


243. 


* 


2. Ruſh verſus The Chancellor and Scholars 
| of Oxfor d. | | 
| [Tun. 1 Ann. B. R.] 

Franchiſe of the N R. Cowper moved for a prohibition to a ſuit in the 
pcs x fp EY vice<chancellor's court againſt certain brewers, for 
4500 ' felling ill beer and falſe meaſure; and the particular ex- 
Ceeſs of juriſdiftion alleged was, the exaCting juratory cau- 
tion; and he alſo inſiſted, that though they have the aſſiſe 
of bread and beer by charter, yet a power to puniſh by 
fine, and proceed according to che civil law, cannot be by 
charter. Holt, C. J. Before the 14 H. 8. the univerſity 
had the juriſdiction of a leet, and exerciſed it in the 
vice-chancellor's court; but the charter of the 14 H. 8. 
grants them power of treſpaſſes, and that over all perſons 

.._ whatſoever, if a ſcholar be party. Adjournatur. 
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1. Pope verſus St. Leger. 
[Mich. 5 W. & M. Rot. 337. 


Darth. 323. T play at backgammon, one of the players ſtirred one 
* A of bis men, but it did not move 2 the point; 
concerning the and the queſtion was, Whether he was bound to play it? 
right manner of On this a wager of 1007. was laid, and the determina- 
ns.” tion referred to the.groom-porter;z and now in an action, 
tute. 4 Mod. 1, the queſtion was on the ſtatute againſt gaming, Whether 
n this was within the ſtatute (a)? And it was held this wager 


2 Me. $44 479, Was not prohibited by the ſtatute, for it was not on he 


Gesch 


chance of the play, but on the right of the play, which is 1Lutw.484,487. * 


a collateral matter (a). 


1 Sid. 394. 
434. 


8 | ; I Lutw, : 
8. C. N. L. 143. Skin, 572. Carth. 322. Comb, 327, Caſes B. R 81. Holt 550. 


(a) Forſe- races for ſmaller ſums 

than 50 J. being prohibited by ſtatute 
13 Geo. 2. ch. 19. f. 2., it was ruled 
in Johnſon v. Bann, 4 T. R. 1., that 
wagers concerning them are illegal. 
As a general propoſition, wagers are 
legal contracts upon which an action 
may be maintained; but with the ex- 


ception of ſuch as tend to a breach of 


the peace, or to immorality, or the in- 
troduction of indecent evidence, or 
affe& the intereſt and feelings of a 
third perſon, or are againſt ſound 
policy; as a wager between two voters 
concerning the event of an election, 
which might be made a cover for 
bribery, Allen v. Hearn, 1 T.R. 56.; 


or wagers concerning the ſex of any 


perſon, Da Cofta v. Jones, Cowp. 729. 3 
or the amount of any branch of the pub- 
lic revenue, which might lead to a diſ- 
cuſſion attended with miſchievous con- 


ſequences, Atherfold v. Beard, 2 T. K. 
610, Lord Loughborough refuſed to 


try a cauſe on a wager Ry the 


mode of playing at hazard, which is a 
prohibited game, and his refuſal was 


confirmed by the Court of Common 


Pleas, 2 H. Bl. 43. 

Qu. If a wager whether war would 
be declared in a given time, is legal? 
Fefter v. Thackeray, 1 T. R. 57. n. © 

An action may be maintained on 2 


_ wager whether a perſon bought a | 
gon, though it was objected that it 


might tend to introduce evidence he- 
ther he ſtole it, Good v. Elliot, 3 T. R. 


693. : Or concerning the decifion of 


an appeal in the Houſe of Lords; but 
if ſuch a wager was intended to colour 


bribery, or produce improper conduct, 


it would be void, Jones v. Randall, 
Cowp. 37. Lide Lynall v. Longbottom, 
2 Will. 35. I 


2. Holley verſus Jactb. 


{Mich. 8 Will. z. B. R. Comyns 4. S. C. 1 Ld. Raym. 8. 
| 8. C. Pleadings, 3 Ld. Raym. g3.] | 


T HE Lord Chandos loſt money at play to Huſſey, and 2 Kelynge 269, 
1 gave him a bill for it on Jacob, who accepted it, and 27%: 5 Mod. 


170. Winner 


afterwards refuſed to pay; and now an afſumpht was ſhall not recover 
brought againſt Jacob, and he pleaded the 16 Car. 2. c. 7. on a bill for 


To which it was demurred: And, 1ſt, it was objected, 


money won at 
play againſt an 


that this amounted to the general iſſue : Sed Curia contra ; acceptor z other- 
for where the matter of the plea confeſſes the cauſe of wiſe of an in- 


dorſee, Carth. 


action, but avoids it, the defendant may plead ſpecially, 356. 8. C. 
though he might have given it in evidence; otherwiſe Holt 328. 
where the matter of the plea does not avoid but deny. Cafes B. R. 96. 


3 Cre. 871. Second objection; This is out of the ſta- 


Skin. 195. 


tute, becauſe the nature of the duty is altered, and a new 

contract created by the acceptance, which is the ground 

of this action: Sed non allocatur ; for though this is a kind Where matter 
of new contract, yet all is founded on the illegal and tor- *movnting to 


the general iſſue 


tious winning, and only ſecures the payment of that may be pleaded 
money, and therefore it is within the ſtatute, the plaintiff ſpecially. Mod. 


23. Poſt, 


being privy to the firſt wrong: but if Huſſey the plaintiff Cats 12% [ol 


had aſſigned this to a * bona fide upon good con- 259. Hob. 127. 


- Woke I. 


ſideration, 


— > Ter —— —— <a eat — Fe — 4 - — 
> + | Y — ä . 4 S-. — 
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, fideration, he had not been within the ſtatute, for he 
was not privy to the tort, but an honeſt creditor (a). 
VNV. B. Holt, C. J. put theſe caſes: A. loſes 100/. to 
C., and A. and B. become bound to C. for the money, the 
55 bond is void as to both (5), I know but one caſe where it 
$97 - ſhall nor be void, which has been adjudged both on the 
: ſtatute of gaming and uſury ; if A. wins 100 J. of B., and 
for a debt which A. owes C., he appoints B. to give C. a 
bond, it is good: C. is an innocent perſon, and it will be 
the ſame thing if A. be bound with him. 


(en By ſtatate 9 Aan. ch. 14. f. 1. was ruled with reſpect to bills void for 


All ſecurities, the whole or any part 
of the conſideration of which is for 
money won by gaming, or repaying 
money lent for gaming, are rendered 
void; which proviſion is ruled to ex- 
tend to bills or notes in the hands of 


nan innocent indorſee, for a valuable 


conſideration without notice. Bowyer 
v. Bampton, 2 Str. 1155. (The ſame 


3 


uſurious conſiderations, under ſtatute 


12 Ann., Lowe v. Waller, Doug. 735 4 | 
But though the /ecurity is void in caſe 


of money lent to play with, the con- 
tract is good and binding. Burgen v. 
Walmeſly, 2 Str. 1249. Robinſon v. 
Bland, 2 Bur. 1077. 1 Bl. 234. Vide 
Blaxton v. Pye, 2 Wilf. zog. Fuel 
(5) Ac. 1 Will. 220. 


Anonymous. 


i 
= I Mich. 12 Will. 3. B. R.] 
Several con- | | 


mts” 5 Sid. AZ play, H. may loſe 1007. to one, and 100 J. to ano- 
394» = > ther, upon tick, becauſe it is a ſeveral contract; 
otherwiſe if it were a joint contract. It was held in the 
caſe of Danvers and Thiſtleworth, that if H. loſes 20000. 
in ready os and afterwards loſes 100. more, for 
which he gives his note, the note is good; but all beyond 
at is void; per Holt, | ON Jo 5 | 
4. Dickſon verſus Pawlet. 
[Mich, 13 Will. 3. B. R) 
Aſſumpfit for HE plaintiff brought fiumpfit for 401.; defendant 
3 1 3 T pleaded it was for money won at play, and that at the 


ſame fitting be ſame time and fitting (c) he loſt alſo 66/. to J. S.; plaintiff 
= 66 1 2 demurred and had judgment, for it was the opinion of 
180. 4 Keb. the Court, that loſing 106 7. to ſeveral perſons at one 
672, à Vent. ſitting, is not within the ſtatute, unleſs they go ſhares 
not be aQually gaming the whole 


(c) To loſe at one fitting, is to loſe 
while. Bones v. Booth, 2 Bl. Rep. 


in a courſe of play where the company 


never parts, though the perſon may 1126. 


fraudu- 


Gal. 345 


fraudulently, and join in the ſtakes: For then, as to the 175+ 4 Mod. 

chance of the game, they are as one perſon. e . 
N. B. As Holt, C. J. put this caſe: Suppoſe the 40 J. Mod. Cad is. 

had been fairly won, and the 66 J. with falſe dice, this "Bend 

will not avoid the 40/. debt, unleſs he was party to the 


fraud. 


b 


Tilden verſus Palfriman. 
- (Mich. 3 Ann. B. R.! 
JF one be in cuffed. mar., the way to charge him with an, Courſe of charg- 
action is thus, vis. in term- time the plaintiff muſt file 18 2 priſoner in 
a bill againſt him, and deliver a. declaration to the turn- wen Mod. 

„ and then he ſhall lie two terms before he ſhall be Caſes 22, 63,95» 
diſcharged, even on common bail; but if it be in vaca- ß. 
tion (a), then the plaintiff muſt go to the marſhal's book in. , Salk. 150. 
the office and make an entry, quod remanet in cuſtodia ad * Cromp. Prace 
ſeam, c. and this is ſufficient to charge him, provided why | 
he be then in actual cuſtody; for if he be out of gaol, 
then he may be arreſted. Per Cur". | 5 


© (@) Nui note to this caſe, p. 213. 
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© © Germain et Us. verſus Orchard. 
luck. 3 W. M. BK]. 


Leſſee for years IN treſpaſs quoad the vi & armis, non cul. was pleaded, 
po —_ I and iffue — thereon, and as to the other part of the 
he reſidve after treſpaſs to ſuch a time, the ſtatute of limitations; upon 
rn ur! Bagg which there was a"demurter; and as to the reſidue, a 
and habendum Juſtification and iſſue on it, and a venire to try that, and 
bs void. 3 D. inquire of the damages on the demurrer ;. Accordingly 
3 Salk. 17-5 there was an inquiry of damages as to the iſſue, but not 
Skin. 528. upon the demurrer; and as to that the plaintiff entered a 
Holt 331. Caſes n pr 4 and took judgment for the other. The caſe, 
18 na . upon the juſtification, was found by ſpecial verdict to be 
1 ths viz. lefſee for 1000 years by deed, reciting the ori- 
| ginal leaſe of the lands, grants the ſaid lands, together 
with the ſaid recited Teaſe to the grantee, his executors, 
adminiſtrators, and aſſigns, and all writings relating to 
the premiſes, habendum to the grantee, his executors, &c. 

| after the death of the grantor and his wife for the reſidue 
bo the term of 1000 years, e eee ee 
Termor grants Per Holt, C. J. If a termor grants the land, the grantee 
8 is but tenant at will; for it does not appear that the 
tenant at will, grantor meant to paſs his whole intereſt, and this is enough 
| devilee has the to ſatisfy the grant; but if a termor deviſes the land, all 
288 his term paſſes; for the deviſee cannot be tenant at will, 
becauſe the deviſor muſt die before the deviſe can take 
effect, and one cannot be tenant at will to a dead man: 
Alſo he agreed the word /zq/e would paſs the term, 
but here it is the recited leaſe, which can ſignify nothing 
but the deed, therefore he held the BHabendum void; eliter 
had it been a grant of the term, habendum after his and his 
wife's deceaſe, for there the habendum ſhould be rejected 
us repugnant, and that being rejected, there would be 
enough in the premiſes to paſs the eſtate, but here was 
nothing in the premiſes that could pafs the term. And as 

to the iſſue on the vi & armir, on which nothing was 
found, he held that was only form, and that not finding 
damages on the demurrer was helped by the uon pro/. 

Skin, 528. | entered as to them. And judgment was given for the 
„„ 8 | Plwaintiff, 


Habeas Corpus. 
laintiff, and upon that judgment a writ of error brought: 
in the Exchequer-chamber, where it was reverſed; Th 
the Court there held, that by the grant of the lands in [ 3 47] 
the premiſes to the grantee, his executors, adminiſtrators, | 
and aſſigns, the whole term of 1000 years was transferred 3 
and fince by the premiſes the whole term paſſed preſently, 
but by the Habendum not till after the death of the grantor 
and his wife, ex conſequenti the habendum was repugnant to 
the premiſes, and void. And in Trinity term 6 W.& H. 
the judgment of the Exchequer- chamber was affirmed in 
the Houſe of Peers. | + fe 
N. B. In this caſe a difference was taken between 
the opinion of a grant and a deviſe; if A. grants to B. 
nerally, the term is in him only at the will of A., but 
uch a deviſe paſſes the whole term to B., elſe he would 
have a 3 for ſhould jt be like a grant at will only, 
then the will could not commence till the death of A., and 
ſo inflanter it would be determined by his death, 
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| Habeas Corpus. 


1. Dominus Rex verſut Kendal and Roe. 
run. 7 Will, 3. B. R. 1 Ld. Raym. 65. S. C.] 


treaton, in aiding 


\ was returned, that the defendants were committed by \ Re 
Mr, Secretary Trumball for high treaſon, in aiding Sir committed for 
James Montgomery to eſcape, who was committed to the _— "_ to 
cuſtody of a meſſenger for ſuſpicion of high treaſon. And ff ich 11. 
upon exceptions taken to the return, the Court held, was committed. 
1ſt, That ſecretaries of ſtate might commit (a), as con- A ion 70, 71s 
ſervators of the peace did at common law; and that it was 3 So 
Incident to the office, as it is to the offices of juſtices of s. C. 5 Mod. 
peace, who are not authorized by any expreſs words in 75. com>. 343- 
their commiſſion to that purpoſe, but do it ratione feli. B. R. 52. 
Vide 1 And. 297. 2 Leon. 175. 2dly, That the com- Carth. 199. 
mitment of Sir James Montgomery to a meſſenger was 1 wa 
good, and a lawful cuſtody, for they would intend it only, Str. 8. 


UroN 4 Babanr corpur to the keeper of Newgate, it Commitment for 


(a) Yide notes to 2 _ ch. 16. ſ. 4. 6th ed. 


in 


% 


[348] - 


bl 


S Mod. 19. If 


commitment in 


wrong in form 
only, the defend- 
ant not diſ- 
charged on 
habeas corpus, 
but put to his 
writ of error. 
Holt 145. 8. C. 
Commitment 
ought to be to 
the ſheriff. 

Poſt. 350. 


* 


Habeas" Corpus. 


in order to carry him to gaol, And Holt, C. J. ſaid, It 
had been held by Hale, C. J. that if a juſtiee of peace 
direct a warrant to any particular private perſon, he might 
execute it; and ſuppoſing the commitment ought to have 
been to the county-gaol, yet the want ef that would not 
make the warrant void. 3dly, That Sir James Montgomery's 
treaſon ought to have been inſerted in the warrant, with 
an allegation, that Sir James did the fact; becauſe the 


defendants, by breaking the prifon, are guilty of the fame 


4 


ſpecific: treaſon and offence; and for this cauſe they were 
bailed, - wo „ 
| . Bethells Ca/e. 
[Trin. 7 Will. 3. B. R. S. C., but differently 
27 x 200 


HE defendant being indicted for puying and ſelling | 
of old money, was convicted at the Ola 7 


reported 1 Id. 


„ 


Per ſol vet. 


It was held per Cur, that this commitment was naught; 
1ſt, Becauſe it was not to the ſheriff, who is the legal and 
immediate officer. to every court of oyer and terminer. 
2dly, Becauſe the word committitur is neceſſary to the form 
of a legal commitment. EET . 


Then the queſtion was, Whether he could be diſcharged ? 


Ar per Cur. Before Buſhes caſe no man was ever, by 


habeas corpus, without writ of error, delivered from a com- 
mitment of a court of oyer and trrminer but this com- 
mitment was not cauſeleſs: Where a commitment was. 
without cauſe, a priſoner may be delivered by habeas 
corpus; but where there appears to be good cauſe, and a 
defect only in the form of commitment, as in this caſt, - 
he ought not to be diſcharged. a | Ml 

. And, as to the other matter, they ſaid, that though the- 
commitment ought in ſtrictneſs who to the ſheriff, yet a 


_ - gaoley is a known officer in law, and his cuſtody is the 
cuſtody of the ſheriff to many purpoſes; therefore let 
him bring his writ of error, for we will not diſcharge him 


Habeas Corpus, 248 


3.  Bracy's Caſe. | 
_ [Mich 3 W. 3, B. R. 1 Ld. Raym. 99, 133. 8. G. 
P RACY being committed by commiſſioners of bank- 5 Mod. 308. © 


rupt, brought a habeas corpus, whereon the commit- — 
ment was returned, and this exception taken, that it was, bankrupt till the 
That he be committed to priſon, there to remain till he conform defendant con. 
himyelf to our authority : The eaſe was, That he refuſed aw il. Peg 
to anſwer to ſuch queſtions and interrogatories as they put pl. 11. Mod. 
to him, relating to the bankrupt's eſtate. And the ſtatute Caſes75 Comb. 
empowers the commiſſioners to commit in that caſe till Ze 328. ng & 
ſubmit himſelf to be by them examined. And the Court held 234. Holt 94. 
the word conform inſtead of the word /ubmit to be well 

enough, becauſe it was of the ſame ſenſe ; but becauſe 

the commiſſioners had other e e beſides that of 

examining, and it did not appear but it might require a | 
fubmiſon to them in other * and _ = all [ 349 ] 
powers given in reſtraint of liberty muſt, be ſtrictly pur- | 
ſued, and in. this caſe they had but a ſpecial authority, 
and muſt not exceed it, they held the return naught (a). 


(a)] Vide Str. 880. 2 Bl. R. $06, tutes preſcribe. And where a man is 

1141. 2 Hawk. ch, 16. 1. 18., and committed as a criminal, the conclu- 

notes to ſaid ſection in 6th edition.; ſion muſt be until he be delivered by 

where it is ſtated that commitments due courſe of law. If he be commit- 

gounded upon acts of parliament muſt ted for contumacy, it ſhould be until 
purſue the concluſions which the ſta- he comply. 


[Hill. 8 Will. z. B. R.] 


IF. the Chief juſtice of the King's Bench commit one Commitment by 
to the marſhal by his warrant, he ought not to be . 
brought to the bar by rule, but by habeas corpus ; per 


Ae. 


5 5. King verſus Clerk. 
| [Hill. 8 W. 3. B. R. Comyns 24. 8. 21 
T7 PON a habeas corpus directed to the keeper of News 5 Mod. 379. 


Where theie is 2 


I gate, to bring up the body of Clerk, it was returned, en by 
That in Londen there are companies, ſome freemen of rant, the of- 


thoſe companies are liverymen, and that there is a court fice- muſt return 
| the warrant ; 


of aldermen, and that any one duly choſen, and not tak- otherwiſe of 
0 F 3 ing 


349 


commitments by 
Court to a pro- 
per officer in 


Habeas Corpus. 
ing upon him the office of a liveryman, may by cuſtom be 


committed by the court of aldermen to any officer of thg 


execution. Holt a: and that he being before the court of aldermen and 


430. S. C. 
Com. 411. 
20 92. 
Caſes B. R. 113. 


refuſing, the court committed him by warrant in writin 
to the keeper of Newgate, until he ſhould declare he woul 
conſent to take upon him the office of liveryman ; and it 
JJ TTT 
Iſt, That the Court of King's Bench takes notice of a 
liveryman, and the nature of his office, and that he, who 
comes into a company, agrees to incident charges and du- 


ties z and it was admitted, a corporation might have a 


os to commit by cuſtom, though not by a charter or 


law. | a | 
; 2dly, They held that they- could not take notice, that 


1 


the keeper of Newgate was an officer of the oy of Lon- 


don, and therefore it does not appear they purſued their 


authority: The ſheriff is their proper officer, and they 


ſhould commit to him. And Hol, C. J. ſaid, In caſe of a 
nonconformiſt coming within five miles of a town that 


| ſends members to parliament, the party was diſcharged ; 


becauſe it did not appear that London ſends burgeſſes to 
parliament, though all the world knows they do. 5 Mod. 
162. N 5 | 1 gs 
. 3dly, Where a commitment is in court to a proper of- 
ficer there preſent, there is no warrant of commitment, 
and therefore he cannot return a warrant in hec verba, but 
muſt return the truth of the whole matter under peril of 
an action; but if he be committed to one that is not an 
officer, as in this caſe, there muſt. be a _ warrant in writ. 
ing, and where there is one, it muſt be returned; for 
otherwiſe it would be in the power of the gaoler to alter 

the caſe of the priſoner, and make it either better or worle 
than it is upon the warrant and if he may take upon 
him to return what he will, he makes himſelf judge; 


| Whereas the Court ought to judge, and that upon the 


H. brovght into 
B. R. ſhall not 
be removed into 
any other court 
tin he has an- 
iwered. 


warrant itſelf. © 


6. Anonvmous. 
[Mic. 11 Will. 3. B. R.] 
JF, one in prifon in the Counter be removed into the 
King's Bench by habeas corpus ad reſpond., and, intend- 
ing to go over to the Fleet, procures fome friend to bring 


a þabeas corpus to remove him thither; he ſhall not be re- 
moved thither till he has anſwered to the cauſe here, and 


he ſhall not compel the plaintiff to follow after prong | 


_ defendant, and ſo vice verſa of the Common Pleas ; eac 


1 Wü. 248. 


Court ſhall retain the defendant jn which he is firſt at- 
*Y BR tached, 


— 


Habeas Corpus, 


tached, and after he has anſwered there, you ma 


| 350 


him where you will. This is fit to be the ſettled courſe, 


if there be any difference between the two Courts, 
| 7. Dom. Rex verſus Fowler. 
Tria. 12 Will. 3. B. R. 1 Ld, Raym. 586. S. C. 


-. 
. 


#® WER was brought up upon a habeas corpus di- 

rected to the ſheriff or gaoler ; whereupon was re- 
turned the warrant from the ſheriff for taking him, and 
that was upon a writ of excommunicato capiendo, ſor ſub- 
traction of tithes and other eccleſiaſtical duties: And 
Holt C. J., and the Court, held, e 
1ſt, That the habeas corpus being directed in the disjunc- 
tive to the ſheriff or gaoler was wrong, and that all the pre- 
cedents were otherwiſe. That where a man is taken on 
a warrant of the ſheriff, in purſuance of a writ to the ſhe- 
riff, the habeas corpus ought to be directed to the ſheriff, 
for the party is in his cuſtody, and the writ itſelf muſt be 


Habeas corpus 
quaſhed becauſe 
directed to the 
ſheriff or gaoler 
in the disjunctive. 
8. C. 3D. 293. 
P. 4+ 295+ P· 2. 
296. p. 3, 4+ 
Caſes B. R. 418. 


returned. Otherwiſe it is, Where one is committed to the Ante 348. vide 


gaoler immediately, as in caſes criminal. | 

| 2dly, The writ of excommunicato capiendo itſelf ought to 
be returned; and it is not ſufficient to return the warrant, 

becauſe the warrant may be wrong when the writ is right; 

and though the warrant may be wrong, yet, if the writ is 

right, the party is rightfully in cuſtody of the ſheriff, 

And for theſe reaſons the writ was quaſhed, 


8. Anonymous. 
| Trin. 12 Will. 4. Bi R. 


A Hobeas corpus went to the Stannary Court, to which an 


293. 


Alias habeas cos 


inſufficient return was made, and therefore diſallow- pus granted upon 


ed: Et per Cur, The warden of the Stannaries muſt be 


amerced, and you may go to the coroners and get it af- 8. 
feered, and eſtreat it (you know my Lord Bath's amer- 


ciament is 5 J.); and an alias habeas corpus mult go for the 
| inſufficiency of the return of the firſt, and upon that the 
body and the cauſe muſt be removed up: If another ex- 
cuſe be returned, we will grant an attachment. 


inſufficient re - 
turn. Holt 334« 


[351] 
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| [Paſ. 1 Ann. B. R.] 


commitment on NE Taelky was committed hy the Earl of Notting ingbam, 
| 2 by — O till be a be deere b, due courſe of law, for 
courſe of law, ill. re fuſing to be examined, and anſwer whether Fgſiat ot not, 
Mod. Caſes 75. according to the 3 5th of Elizæ c. 2., which empowers the 
Cab. 22. juſtices to examine and commit him if he tefuſe to anfwer 
Skin. 369. uch queſtions; and the Court held the commitment 
| Vide nete to naught, becauſe the ftatute was not purſued and that 
| * dae. this was a kind of conviction or judgment to be faunded 
0 + upon the ſtatute. The Court held further, that they had 
a power to examine; and he being examined, made anſwer, 
No Feſuit ; and was diſchargee el. 


5 


10. Keach's Cafe 


{Trin. 1 Ann. B. R. 2 Ld. Raym. 789. 8. C. by the name 


H. committed A corpus iſſued to remove H. from the priſon of 
thy is omen» > the eee, where he Jap ju exerntion upon3ſep- 
6 ul not remov- TEnCe, to anſwer an action to be ught againſt 1 here. | 
able into B. R. Upon the return it was moved that the defendant might 
to anſwer 9 be committed here, for that there was no other way, to 
brought there · ſue him; for he was not chargeable in the priſon of the 
Helt 335. S. C. Admiralty, and there ought not to be a failure of juſtice. 

| Holt, Chief Juſtice, ſaid, this was new: That though the 


proceeding of the Admiralty Was by the civil law, 85 it 


was ſupported by the cuſtom of the realm, and this Court 

vide Str. 936, mult not elude their proceſs. He inquired as to the ac- 

641. tion, and thinking it only a pretence, ſaid, There being 
oO no action pending here, conſequently they ought not to 


commit him, and the plaintiff could not declare againſt 
him till in cuſtody ; otherwiſe if an action had been de- 
pending. The defendant was remanded, ex motione Sal- 


11. Hollingſhead's Caſe. 
[Hill. 1 Ann. B. R. 2 Ld. Raym. 851, 8. C.] 
Ante, 1 92 OLLINGS HEAD was brought up on habeas core 


Commitment by 4 1 pus, on which was returned a warrant of commitment 
commiſſioners of | A.” "ES 
bankrupt til be by commiſſioners of bankrupt, for refuſing to be examined 
ſhall be diſcharg- by them; and the concluſion of the warrant of commit- 


55 | mant 


ment was, ur othernpiſ/e diſcharged due courſe faxes ed by due courſe 
And this was held naught; for the — of x Sr of any 
are, He ſhall be committed till he ſubmit himſelf to be 


* 


examined by the commiſſioners. 


12. Anonymous. | [ 352] 
; (Hill. 1 Ann. B. R.] | 
5 AF TER an intevlocutory, and before final judgment Habeas corpus 
in an inferior court, a habeas corpus cum cauſa was after interlocu. 
brought: Before the return of the writ, the defendant 7917 Juegments 
died, and a pracedendo was awarded; becauſe by the 8 & g ant died. Proce- 
. 3. c. 11., the plaintiff may have a ſcire facias againft the dende awarded, 
: a Carth. 75. 
executors, and proceed to judgment, which he cannot Bares US. 
have in another court, and by this means he would be de- Str. 527. 
prived of the effect of his judgment, which would be un- 
; Fealpnable, © | 


13. Fazacharly verſus Baldo. 
eee Irn 3 Ann. B. R.] 5 


turned an action on a by-law with penalty for not rats — 


weighing at the city-beam. Parker and Eyre moved the ging the return 
return might be filed, for otherwiſe the party could have of ——_— 
no remedy if the return was falſe, and that there was no _ * 


inconvenience on the other ſide; for the record might be 470. Holt 322, 


O N a habeas corpus to the ſheriffs of London, they re- 6 Mod. 177. 


taken off the file at any time the ſame term. 1 Rol. Rep, 335 S. C. 


85, At leaſt a procedendo might be awarded. 1 Lev. 93. 
1 Keb. 133, 170. Et per Holt, C. J., L 
aſt, If a record be filed here, it can never be ſent down 

or remanded, either in the term it is filed, or any other; 
and that is plain by the act of 6 H. 8. c. 6., which enables 
this Court to do it in caſe of felony, which otherwiſe they 
could not have done, Wt | e | 

 2dly, The record itſelf is never removed by a habeas Recor? not re- 
corpus, as it is on a certiorari, but remains below; and the corpus. 1 
return is only an account or hiſtory of their proceedings, 245. 
ſtated and ſent up to the ſuperior court to judge and deter- 
mine the matter there; therefore if a cauſe be removed Barnes 394. 
hither by habeas corpus, the plaintiff here muſt begin de Bur. 775. 
110v0, and declare againſt the defendant as in cuſſod. mar. 

zdly, The habeas corpus ſuſpends the power of the Court jon, acg. 
below, ſo that if they proceed, the proceeding would de 
void & coram non judice. 555 | 
| 4thly, That 


3 ©  Pabeas'Cotpins, 


I gthly, That the return in this caſe may be filed, becauſe 


the very record below is not returned, and therefore will 


not be thereby filed ; of conſequence a procedendo may be 


granted, becauſe it will not ſend out any record filed in 


this court, but takes off the ſuſpenſion they were RY | 


the habeas corpus. Accordingly the writ was filed, and 


: $8 terwards a procedendo awarded - | 
13531 8 b 80 14. French's Cafe. 
5 (Mich. 3 Ann. B. R.] 


Cro, El. 389. T HE defendant was out on bail in an action in B. R., 
ye 8 and was taken on an extent at the queen's ſuit ; the 


25 £4. 3. Ch. | bail brought him upon a habeas corpus, and prayed he might 
29. 647: S. C. be committed to the marſhal in diſcharge of his bail; and 


_— echo. Notwithſtanding great oppoſition was made by the attor- 


 S 


dy at the ſuit of Ney-general, he was turned over, becauſe the action here 


the Crown. Poſt. was precedent to the queen's extent. : 
354 1 Wilf. 
248. Str. 641, 1217. 4 Bur. 2034.” 1 Bug. 3394 


And fo it was done in the caſe of Smith, Mich, 5 Anne. And in Denn's 


eaſe. Mich. 10 Anne, B. R. This note is in the ME. Rep. of Judge Blencowe. 


15. Domina Regina verſus Layton. 
- FPaſch. 4 Ann. B. R. Keilw. 41. S.C.] | 


22 2 PON the return of a habeas corpus. it appeared, that 
he agen Bs + Layton was convicted i hug Owen Buckingham, Lord 
ible detainer. Mayor of London, upon view, by virtue of the 15 R. 2. c. 2., 


Amy rob, for a forcible detainer of the priſon of the Fleet, and that 


Poſt.450. Moore he was committed until delivered by due courſe of law, er 


848. Balt. c 22. quouſque he paid the fine of 100 ]. ſet upon him. Sir 


dec. 13. | Jamer Montague took exceptions, and objected, iſt, That 


it did not appear that the mayor was a juſtice: Sed non al- 
| hecatur ; for the 8 H. 6. gives the fame power to mayors, 
Vide 1 Hawk. Gf, 2dly, That the complaint was of a forcible entry 


> * 2s 30% and detainer, and here is no forcible entry at all; and a 


fend with force. Curia adviſare vult. At another day it 
was farther objected, That the fine was fer at another 
time ; but the Court held that might be ſet after the con- 


Lamb 187. Ld. viction, as in Lambard's Lirenarcha. Farther it was ob- 


Rm. 1574. jected, That it ſhould appear by the conviction, that the 
| defendant had not been three years in poſſeſſion upon 2 


man's houſe is his caſtle, which it is lawful for him to de- 


? Dv. 
6. 


Þabeas Corus. 353 
8 H. 6. 9. But per Cur. That comes in by a proviſo (a), | 


and he that would have the benefit of it muſt plead his 


poſſeſſion. Vide 2 Cro. 199., and ſtatute 31 El. c. 11. 
Alſo the three years poſſeſſion is intended where the eſtate 
is continuing, not elſe. Vide Moor 848. The Court alſo 
held, that though the conviction was only of forcible de- 
tainer upon view, yet it was traverſable upon the 8 H. 6, ., | 
by him that-had-been three years in quiet poſſeſſion, as , Hauk. 2 


party is to be impriſoned. 


(a) Mr. Hawkins intimates an opl- 
nion, that a con vict ion on a penal ſtatute 
ought expreſsly to ſhew that the de- 


fendant is not within any of its pro- 


viſoes, 2 P. C. ch. 25. f. 113. ; but 
In K. and Ford, Str. 555., and K. and 
Bryan, Ser, 1101. (cited 1 Burn. Ju. 


l 16. Crackall verſus 


© [Mich. 4 Ann. B. 
95 THE defendant, pending an action againſt him in 


P 


well as upon a finding by inquiſition, and that becauſe the fec. 53 to 57. 


412.), it was decided, according to the 

opinion here, that what comes in as 
a defence by way of proviſo ſhould be 
ſhewn by the defendant, and need not 
be expreſsly negatived in the convicy 
tion. Jide 5 T. R. 8 * 


Thompſon. 
R.] 


1 B. R., was taken upon a warrant in a criminal matter, 


and committed to the Compter, and afterwards was there 
charged with an extent for the queen. And he was 
brought up by habeas corpus at the ſuit of the plaintiff in 


[354] 


the aCtion, 'in order to be declared againſt, in cuſtody of 
the marſhal; and Mr. Attorney-General oppoſed it, becauſe 
the cuſtody of the marſhal was precarious, and he would 
let him * as he did French, and this cafe differed 
from that, becauſe, by the late act of parliament, the Ante 353. 


plaintiff might declare againſt him 


in cuſtodia vicecomitis ; 


whereas the bail had been without remedy if French had 
not been committed; and as to the defendant's being ar- 
reſted on criminal proceſs, that was nothing; for though 
one ſo arreſted cannot be charged at the ſuit of a ſubje& 
in any action, without leave of the Court, yet the queen 
may charge him: And the defendant was remanded. 


17. Anonymous. 
| (Mich. 4 Ann. B. R.] 


lies not to coun- 


X74 BEAS corpus ad reſpond. was granted to the county Habeas corpus 


palatine of Chefer, and afterwards ſuperſeded upon , *  . 
the motion of Mr, Che/bire, who cited two precedents. 885 


Heir cannot 


plead a term for 
raiſed by - 

his anceftor in 

delay of execu- 

tion, but ſhould 

confeſs aſſets. 

2 Mod. 50. 

3 Salk. 157, 

178, &c. 

Plowd. 440. 


. 


: 2 Rol. Abr. 71. | 


Carth. . . 


3 is no miſchief in t 


RS: > 


Heir. 


. 8 
5 1 « ; 4 
L + 8 . 2 
' 
« . 
- 
. 
. s 
7 © 


1. te & Ux. verſus er 


2 1d. ka. 783 8. i 


DEBT ag againſt an heir upon the obligation of his an- 
ceſtor; the defendant, not denying the action or 
obligation, pleads, that his anceſtor was feiſed in fee of 
three fourth parts of ſuch and ſuch tenements, and that in 
1697 he demiſed the ſame for five hundred years to A., 
who entered, and that the ſaid reverſion deſcended, & 
riens ultra ; and that at the time of the action brought he 
had no tenements in fee-ſimple by diſcent preterguam the 
ſaid reverſion 3 and that afterwards there was a bill in 
Chancery exhibited againſt him by the anceſtor's wife for 
dower, and a decree obtained againſt him for the third 
art of thoſe three fourths for the wife's life. Ez hoc, 
2 unde petit iudicium. fr iſe de debito predift. præterquam in 


the reverſion after the leaſe, and the eſtate in dower when 


they reſpectively happen, virtute feripti obligatori præmdict 
enerari debeat, &c, 'To this there was an idle replication, 


a rejoinder, and a demurrer. 


It was not queſtioned but judgment ought to be given 
for wh plaintiff; the doubt was, Whether 1 or 

cial 

Et per Cur, A general judgment ht to be 
WP ag Holt, c J. ſaid, It had been » doubt w : 
the heir could plead a term for years in delay of — | 
execution; and though there were ſome precedents to 
that purpole, yet he was of opinion the heir could not 
plead a term in delay, but ought to confeſs affets, for the 
reverſion is afſets, and the common law had no regard to 

a term for years. 2 nfl. 321. 36th av" 3» 9. Br. Aſſets 9. And 

or though in couſequence a 

levari facias may go, yet the leſſee may maintain himſelf 
againſt an ejectment by virtue of his leaſe. Vide Dy. 346. 


Herm Pl, 307 (a. 


i * The Courtof C. 8. entertained 2 will 49- 3 but Sm 
the ſame opinion in Villers v. Handley, different point. 28 


5 Pertot. 355 
2dly, As to the decree in Chancery, he held it plain, General judg- 
that there was no eſtate or intereſt veſted in the-wife b "3 -— 1 
_ that, fo that the plea in this reſpect is naught, and Dig. Pleader, 

apparently falſe : Upon which reaſon a general judgment 2 f. 5. — 5. 


2 E. 
was given for the plaintiff. 3d edit. 59 . 


2. Denham ver/us Stephenſon. 
1185 (Mich. 3 Ann. B. R.) 


PLAINTFFF brought debt on a bond 2s adminiſtra- Vide ante 40, 
tor, againſt the defendant, as heir of his anceſtor ; * Mod. 241. 


. Where defend 
and upon demurrer one objection was, that he did not jz ſued a, — b 


ſhew cement heres, &c., and Heb. 333. was cited. Et per the declaration 
| Cur. Where H. ſues as heir, he muſt ſhew his pedigree, nd 3 | 
&. coment heres, far it lies in his Proper knowl C3 but Aliter in a fate 
where one is ſued as heir, he need not ; for the plaintiff is by him, Holt 


| a ſtranger, and it would be hard to compel him to ſet forth 1 5 V. . | 


another's pedigree. For the principal point in this caſe, Vide Cro. Car, 
vide title Adminifrator, pag. 40. pl. 10. +. "on 
Heriot, 3561 


Auſtin verſus Bennet. 
„ 5 We fe MD BR] 


FPRESPASS for a cow ; the defendant fhewed that Where it maybe 
J. S. was poſſeſſed of, &c. and died, and that he ſeia- {ized and where 

_ ed the cow as herjot-ſenvice, and does not ſhew that he , Show. i. 

ſeized it within the manor. Et per Cur. H. may ſeiae 2 Leon. 8. Dr. 

either for heriot cuſtom or ſervice, any where ; but one . — % 966 

; cannot diſtrain for them out of the manor, PI: | 1 Lev. 295. 
LS 1 1 Mod. 216, 217. Lut. 1367. Fitz, Herioty 5. 6 Ed. 3+ 36. a. 


„„ A 3566) 
Highways, Rivers, Bridges. 


| Dk fg og darhd 


1. Dominus Rex ver/us- The Inhabitants of 
the Pariſh of Newington.  _ -. .. 
| Tua. 8 Will. z. B. R. 


5 Mod. 68. Con- B * the 2d of M. & M., flat. 2. cu. G. /e2. 8. tlie paves 
2 * pag ments of ſtreets are to be repaired by the inhabitants 
c. 6. ſect. 3. Of the ſaid ſtreets; and by /ef. g. the ſcavengers are to be 
Skin. 643.5.C. paid by the pariſhioners ; and the queſtion was, Whether 
3 duſholders, who are bound to repair the pavements be- 

fore their own doors at their own coſts by the 8th clauſe, 
are bound to contribute to the payment of the ſcavengers 
rates? And the Court held they were, for that an indefi- 
nite propoſition is univerſal, and they are pariſhioners : 
And as for paving before their own doors, they have th 
rincipal benefit of it ; ſo that is no reaſon to excuſe then 
om other parochial duties, | | 


2. Domina Regina verſur Kime. 
[Paſ. 2 Ann. B. R. 2 Ld, Raym. 858. 8. C.] 


If juſtices ap- 1 NDICTMENT for not working toward the repair 
* of highways according to the ſtatute, ſnewing that 
highways ix fix days inter ſuch a time and ſuch a time were appointed 
days between by the juſtices, and defendant did not come upon any of 
| — T —. _ the fix days; this indictment was held naught, for the 
void. 13 G. 3. particular days ought to be ſet forth. The juſtices muſt 
cb. 78. {eQ. 37. not appoint fix days generally between ſuch a time and 
| ſuch a time, but muſt be particular; and fince the ap- 
pointment was naught in this caſe, the party was not 
bound to come at all. TREES, I 


13571 


3. Domina Regina ver/us Watts. | 
[Trin. 2 Ann. B. R. 2 Id. Raym. 856. S. C. Entries 2. 
rare IN DIC TME NT for not repairing a honſe handing | 
ſoffering a houſe A upon the highway, ruinous and like to fall down, whic 


be likely w the defendant occupied and ought to repair ratione 8 


2 A 7 * 
* 2 7 


Highways, Rivers, Bridges. 37 ® 


| fue. The defendant pleaded not guilty, and the jury fall down, lies 
found a ſpecial verdict, viz. That the defendant occupied, Walt tenant at 
but was only tenant at will, and whether he was liable _ | 
was the queſtion. Er per Cur. The ratione tenure is only 
an idle allegation ; for it is not only charged, but found, 
that the defendant was occupier, and in that reſpect he 
is anſwerable to the public; for the houſe was a nuiſance 
as it ſtood, and the continuing the houſe in that condition 
is continuing the nuiſance. And as the danger is the 
matter that concerns the public, the public are to look 
to the occupier, and not to the eſtate, which is not ma- 
terial in ſuch caſe as to the public. And Powell, J. held, 
That there might be ſuch a tenure, and that tenures be- 
ing chargeable upon the land by the ſtatute of avowries, 
it is not material, even in an avowry, what eſtate the oc- 
cupier has in the premiſes liable. 5 


N 4. = Warren ver/us Matthews. 
{Hill 2 Ann. B. R.] 


| ONE claimed ſolam fiſcariam in the river Ex, by a grant Mod. Cafes by 
from the Crown. Er per Holt, C. J. The ſubject 195-5: ©: Sub- 
has a right to fiſh in all navigable rivers, as he has to fiſh r He 
in · the ſea; and a que wwarranto ought to be brought to vigable rivers. 
try the title of this grantee, and the validity of his Pt , 
4 | | | $9577 2 315. 
grant (a). | | | | 


7 Co. 2 Salk, 637. 
(a) In navigable rivers the fiſhery is the preſumption is againſt him unleſs 
common ; it 1s, primd facie, in the he can prove ſuch an excluſive right. 
king, and is public. If any oneclaims Carter v, Mercot, 4 Bur. 2162. The 
 exclu/rvely, he muſt ſhew a right. If ſame was alſo ruled in The Mayor, &c. 
he can ſhew a right by preſcription, he of Oxford v. Richard/on, 4 T. R. 437. 
may then exerciſe that right, though ide Dawys 55. 5 


5. Domina Regina verſus The Ducheſs of | 358} 
| Bucklugh and Al. | -a at 
[PaC. 3 Ann. B. R. 


T a trial at bar upon an information for ſuffering a Manor he!d by 


common bridge to be ruinous, which the defendants fervice of repair. 
| ing a certain 


by tenure were obliged to repair, it was reſolved, 1ſt, bridge. Tenane 
That if a manor be, held by the ſervice or tenure of re- of any part is 
pairing a common bridge or highway, and that manor eros. — 
afterwards comes to be divided into ſeveral hands; every 55,5, og.” yu 
one of theſe alienees, being tenants of any parcel either 6 Mod. 150. 
of the demeſnes or ſervices, ſhall be liable to the whole 5. © 307, 55» 
| | ebarge, 3 359770 
h | large, 387, Holt 128, 


359 


3:4 


e, and are contributary among themſelves. And 
though the lord of the manor might, upon the ſeveral 
alienations, agree to diſcharge' thoſe that purchaſed of 
him, of ſuch repairs; yet that ſhall not alter the remedy 
for the public, but only bind the lord and thofe that = 


charg 


claim under him. As the whole manor, and every part 
of it in tlie poſſeſſion of one tenant, was once charge- 
able with the reparation, ſo it ſhall remain, notwithſtand= 
ing any act of the proprietor : It ſhall not be in his power 
to apportion the charge' whereby the remedy for public 
benefit ſhould be made more difficult, or by alienations 
to perſons unable, to render it, in reſpect of the parts 


which ſhould come into ſuch hands, quite fruſtrate. 


And the charge 
continues, tho 
it comes to the 
Crowne 


[359] 


Where inhabit- 


T ants ſubmit'to a 


ine, they muſt 
alſo ir the 
Way. Mod. 
163. 8. C. Holt 
2 | 


(a) By flat. 


2dly, That hough a manor ſubject to ſuch charge comes 
into the hands of the Crown, yet the duty upon it conti- 
nues, and any perſon claiming afterwards, under the 
Crown, the whole manor, or any part of it, ſhall be li- 
able to an indictment or information for want of due 
repairs. | a „ | 


Regina verſus Inhabitants: of 
Cluworth. - | 
le A LR. i 


6. Domina 


TER defendants were indicted for not repairing a com- 

mon footway, and confeſſed it, and ſubmitted to a 
fine. Et per Cur. The matter is not at an end by the 
defendants being fined, but writs. of di/fringas ſhall be 
awarded in infinitum, till we. are certified that the way is 


repaired (a); but the defendants are not bound: to put it 


in better condition than has been time out of mind, but as 
it has been uſually at the beſt (5). e 


13. G. 3. ch. 78. ſ. 47. dict for the Crown, and motion for a 


all fines, iſſues, penalties, or forfeit- 
ures for not repairing the highways, 
ſhall be paid to ſuch perſon as the 
Court impoſing the ſame ſhall appoint, 


to be applied towards the repair and 


amendment of ſuch highways. 


(6) KX. and Inhabitants of Cumber- 


land, Hill. 33. G. 3. The defendants 
were indicted for not repairing, a 


bridge; and one of the defects com- 


plained of was, its being too narrow 
for the exigencies of the public. Ver- 


- 


new. trial, on tlie - that the 


county is not obliged, for public con- 


venience, to make a bridge wider than 
it has heretofore been. Lord Kenyon, 


and Gro/e, J. intimated an opinion, 
that a county zs bound to widen as oc- 
cafion may require: and Buller, I. 
contra; abſente Aſhburſt': But a new 
trial was unanimouſly. re fuſed, as there 
ex other defects ſufficient to 
pport the conviction, MS, | 


Highways; Rivers, Bridges. 339 

y. Domina Regina verſus Inhabitants Com. 
e Wilts. 

[Mich. 3 Ann, B. R.] 


JNFORMAT ION, againſt the county for not repairing County liable to 


Layceck bridge; they pleaded, that the village of Lay- pal a bridge, 


unleſs they can 


cock ought to repair it; and it was proved in evidence, that charge a particu- 
the juſtices of the ſeſſions had made an order upon the lar perſon. 
village to repair it; but the Court held that was no evi- f Ver: * 
dence, for the juſtices might indict for the neglect, but 191, 255, 307. 
could not make an order; and the county is liable, unleſs Ante 358. 
they can find a particular perſon to charge. No#they, at- 1 5 
torney-general, cited a caſe, wherein it was adjudged, that 0 
if a private * build a bridge, which afterwards be- 
comes a public convenience, the county (a) is bound to 21. ch. 77. 
| » Zo 


(a E. ace, Rex v. Weſt Riding of Yorkſhire, 5 Bur. 2594. 2 Bl. 685. 


8. Domina Regina ver/us Sainthill, 5 


{Trin. 4 Ann. B. R. 2 Ld. Raym. 1174. 8. C. ges ti 
e 3 Entries 69.] £85; 


JND ICTMENT found before juſtices of peace at the 6 Mod. 2551 g. c. 
ſeſſions; for not repairing occidentalem partem communis by the name of 

pontis pedalis continent. Amid pontis in communi” ſemita 3 d Pam, 389. 

judgment for the queen, and error brought. It was ob- 2 Keb. 178. 


jected, chat the 22 H. 8., by which juſtices of peace have dent. 208 | 


their juriſdiction of nuiſances in bridges, extends _ i 129, Rep. B. R. 
5 | 


bridges in the common highway. 2 Hf. 701. Vide Temp. Hard. 
Pref. 119, 156. adly, It ought to ſhew the quantity, viz. 316. 
ſo many feet in length, and ſo many in breadth. It was 
anſwered, that there may be communis ſtrata, which'is not 
the king's highway, and yet the juſtices have power over 
nuiſances in that caſe, not by virtue of the 22 H. 8., but 
by the 1 E. 3., which gives power of all nuiſances. The 
2ourt doubted as to the firſt exception, over-ruled the ſe- Pons pedalis, 


cond, it being ſaid dimidium; but held that peng pedalis did dig. AH 


not vgnity a foot-bridge, but a bridge a foot long; and fo f. 1 ibid. c. 76. 


reverſed the judgment, being pedalis for pedeſtris. 1. 39. 


Vor. I. Gg 
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Vonſe and Building. 


a mai" 


Vide Record, | N an a#ion on the caſe the plaintiff declared, that he was 
ann of © ed. I poſfeſſed of a mefiuage, and in a cellar, part thereof, 
Caſes 321, 360. Was wont to lay coals, beer, c.: That the cellar joined 
CORES Ly to the defendant's meſſuage; and by a wall which the de- 
dddben- wal, fendant debivit reparare was ſeparated and defended from 
from the. plain- the defendant's privy, and that for want of repairing this 
mph ee + wall, fediates & fordida ſuricæ predift. in cellarium ipſius 
to repair the wall Ge. Huebant, Wc. There was judgment by default, and 
of common right. damages upon the writ. of inquiry: And, upon a motion 
25 = 68. in arreſt ment, Holt, C. J. was at firſt of opinion, 
of z that, the defendant being a tertenant, the plaintiff could 
2 Rol. 141. not put a charge upon him without ſhewing a ſpecial title. 
| pang; x Say Upon this it was afterwards argued, that there have been 
2568. Yun caſes where the plaintiff has, by a de jure debuit & conſue- 
| | vit, charged the defendant even where a tertenant. Sands 
and Trefuſes, 1 Cro. 575. In. the caſe of a watercourſe, 
6 Mod. 313, 3 Lev. 266. In the caſe of a way, 1 Lit. 119. And 
1 55 255 -* that it is not neceſſary in any caſe for the plaintiff to ſhew 
ng 5 title where the defendant is liable of common right. 
2 Vent. 185, c. Thus it is not requiſite in an aſſize for a rent-ſeryice, or for 
3 Reb. 52 common appurtenant to make title even againſt. the terte- 
nmnantz; alter of an aſſize for a rent-charge er common in. 
grofs, unleſs the aſſize be againſt the pernor of the profits. 
32 H. 6. 1 f. a., 35 H. 6. 7. ö. 80 of all charges by act 
in law, as againſt a pariſh for not repairing NY £0 b 
otherwiſe if againſt a private perſon: That the flowing of 
this filth was an actual treſpaſs, like the caſe 6 E. 4. J., 
Fitz. Treſ. 110.: And that every man ought to uſe and 

In what cafes keep his own, ſo as not to damnify his neighbour. That 
ds one man might compel another to repair his houſe, in ſe- 
ro repair bis own veral caſes. Two joint-tenants of a houſe, one may have 
houſs. a writ de reparatioue facienda- againſt the other; and the 
| . writ ſuppoſes quod ad reparationem & {uftentationem. domus 
tenetur : Aliter of a wood and fence. Mo. 374. 11 Co. 82. 
b. 2 Inſt. 403. Reg. 153. b. F. N. B. 127. So if H. has 
a houſe near another's, which he will, not repair, a writ 
die dome reparanda lies, and ſuppoſes quod reparare debet. 
[ 36 1 ] Note, The writ is good without /e/et. Reg. 153. b. F. N. B. 
127. c. d. Reg. 153.6. 1 Jift, 56. 5. One man has the 
0 n 5 upper 


a AI 
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upper part of à houſe, another the lower. Krltv. 98. 3. 
Towards the end of the term, the Chief Juſtice called for 
the pgſlea, and gave judgment for the plaintifl. He did 
not approve of the caſe in Kelzv. 98. ö., and thought the 
writ in F. N. B. 127. b. muſt be founded upon the par- 
tieular cuſtom of places. The reaſon he gave for his judg- 
ment in the principal caſe was, becauſe it was the defend- 
ant's wall and the defendant's filth, and he was bound of 
common right to keep his wall ſo as his filth might not 


/ 
Hutt. 136. 


ſhould tumble and roll down _ his neighbour's. That 1 Sid. 167. 


the caſe might indeed poſſibly be ſuch, that the defendant : Keb. 825. 
might not be bound to repair; as if the plaintiff made a . 94g 7 
new cellar under the defendant's old privy, or in a vacant : Bold. 116. 


piece of ground which lay next the old privy. before, in Hob. 131. Cro. 


ſuch caſe the plaintiff muſt defend himſelf : But that can- Flis . 191. 
not be the caſe here, for then he could not be bound to re- 
pair; and upon the words debet reparare; he mult be ac- 
quitted upon the trial. But, on the other ſide, if A. has 
two houſes, and the houſe of office on the one is contiguous 
to the cellar of the other, but defended by a wall, and he 
ſells this houſe with the houſe of office, the vendee muſt 
repair the wall; ſo if he keeps this and ſells the other, he 
himſelf muſt repair the wall of the houſe of oſſice; for he 
whoſe dirt it is muſt keep it that it may not treſpaſs, Sal- 
keld pro quer. Southouſe pro def. Fort” 


— — —__——K@ww_@@_ 8 W 8 „* * 
: —_ 
_ - — - e _ 2 , \ 


111. 


c. 4. 17 G. 2. 


Houſe of Correction. „ef 


c. G4» 


* 


The Caſe of the Hundred of Blackheath. 
- * [Paſch. 1 Ann. B. R.] | 


6 HERE being a mighty increaſe of people in the hun- Juſtices of peace 


: may by 39 Eliz. 
dred of Blackheath, by reaſon thereof it was thought 4 - 2 


neceſſary to erect a new houſe of correction within that number of work- 
hundred, to reſtrain and employ idle people and vagabonds: houſ*s, if neceſ- 
For this enga petition was preſented to the juſtices in their 1 the chang 
quarter: ſeſſions for ſuch a workhouſe; and it was ordered of che whole * 


Gg 2 | by 


damnify his neighbour; and that it was a treſpaſs on his wa. Brev, 127. 
maker as if his beaſts ſhould eſcape, or one ſhould 9 Co. Alered's | 
make a great heap on the border of his ground, and it ©: Poph-170. 


— Ez 


Cc. 5. 22 G. 3. 
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county. Vide by the Court, that the juſtices of the precinct, 6r any two 

5 1 2 of them, ſhould cauſe Tacks houſe to be built, and ſhould 

afſeſs a tax on the hundred for carrying on and completing 

the ſaid work. Upon this a, queſtion aroſe, Whether the 

Juſtices could cauſe a houſe of correction to be erected in 

a county which had one already? It was objected, that 

this power of the juſtices was by the 39 Elia. cap. ., 

39 E1. e. 4. con- which ſtatute is expired. But per Holt, C. J. The 39 Elia. 
tinued by 3 Car. ig confirmed by 3 Car. 1.; and all acts continued by 
8 3 Car. 1. are likewiſe continued till it be otherwiſe ordain- - 
ed, and this ſtands upon the ſame foot with the 43 Elia, 

. which is no otherwiſe continued; and the juſtices there- 
fore may increaſe the number of workhouſes for the coun- 
t yy, if there be occaſion. A ſecond queſtion aroſe, Whe- 
tcttzser the juſtices could raife the tax out of the particular 

hundred only where the houſe of correction was to be 
built? Broderick argued they might, becauſe it was for 
their particular convenience, and would ſave them a greater 
charge in removing vagrants to remoter places, and that 
the hundred in this reſpect might charge themſelves at 
common law. Sed per Holt, E. J. The tax cannot be 
raiſed upon any particular precinct or hundred, but muſt 
be a general tax upon the whole county, becauſe the houſe 
of correction muſt be for the whole county, and cannot 
be erected for a particular precinct, unleſs in boroughs 
and corporations; and he held that this could not be done 
by any authority at common law, becauſe it was no charge 
at common law: Where the common law creates a charge 
upon any precinct, as to repair bridges, ways, churches, 
O., the common law gives them the method of anſwering 
that charge; otherwiſe where no charge is by law laid upon 
them, as in this caſe; therefore a majority cannot hind 
3631. the reſt, but all muſt agree; which Powell and Gould, 
ial cannot Juſtices, agreed. 3dly, The whole Court agreed, that 
gate autho - ſeſſions could not delegate their authority to particular 
rity. Poſt. 477. „ g: . . * "EI 
Cald, 30. Burn, Juſtices of peace, nor inveſt them with a judicial power in 
ct. Seffions.. the matter, but may refer a" matter to them to inquire. 
| after, and report back. | 


Yeofails, - 


1. Brook verſus Ellis. 
... ,[Paſ. 5W.&M. B. R.] 


ION a deueftavit ſuggeſted againſt both exceutors, tnwmeiene | 
U VIZ. e was N 6 ſheriff to inquire . devaſtari 
of ating by both; the ſheriff returned a devaftavit as to 1 . 
A., but {aid nothing as to B. This being aſſigned for 1 r. 
error, after judgment upon a verdict, was held to be aided 1 Lot. 899. 
by the verdict, being but an. inſufficient return, or a miſ- 1 Jon. 29. 
return by reaſon of — omiſſion; otherwiſe, if no return $kin. 8 wks $.6 
at all. Vide 3 Cro. 587. 3 Go. 81. Ney 72, Cre. Car, 


295» 312 | | 
2, Dorne ver/us Caſhford. 


pal. 9 Will. 3. B. R. 1 Ld, Raym. 266. 8. C. Comyns 44. 
Sa Shes = 2 Sho. 195. 8. C. TING 


HE plaintiff declared, that he was poſſeſſed of the Termordor years 
T Greyhound inn, &c,, by leaſe chereck for a term of „„ 
years, and that he and all thoſe whoſe eſtate he had, ha- Cartb, 438. 
buerunt & habere debuerunt & conſueverunt viam ad eccle- 228 eg 

am, r., and the defendant. obſtructed it. After a ver- ; Salk. 2 5 
dict for the plaintiff, the judgment was arreſted for this 2 Keb. 87, 96. 
reaſon, that leſſee for years has nobody's eſtate but his 22 318, 
own, and therefore he cannot lay a gue * 5 and the title 243. x Lev. 190. 
is impoſſible; but habere debuit without a que ęſtate had 3 Lev. 19. 

been well enough. Adjudged 3 Keb. 528. 1 Ven. 13. ae i, 


1 Sid. 297. 29. Ld, Ram. 1093. Viner's Ab. tit. 2. Eft» 


3. Clerk verſus Martin. [ 364] 


[Pal. 1 Ann. B. R. ide this Caſe title Bills of Exchange, 
| Fig pag. 129., pla. 12. E 8 


TT nga the diverſity there taken, that after verdict it 

it may be intended that no damages were given for 
matter inſenſible; but it cannot be ſo intended for matter 
| ſenſible, but inſufficient in law, 


E8Z 


„„ 


14 Strong. | 
I Mich. 4 Ann. B. R. 2 Ld. Raym. 1217. 8. C. ] 


4. Courtney ver 


AT 8 N aſſumpſit, the plaintiff James Courtney declared, that 
ee in conſideration that he had agreed with the defendant 
becauſe nudum at his requeſt, that the defendant guiete occuparet quoddam 
| cone; gy meſuag. & vigint. acras terre onerat. cum redditu 20 l. nuper 
wc 8. C. gif. conceſſum cuidam Jobanni Courtney liber. & immun. ab omni 
ferently report · molſſat ions prefat. 925 Courtney ratione reddit. prædict. 
: 7 the defendant promiſed. © Non aſſumꝑſit was pleaded, and a 
Raym. accords, verdict for the plaintiff. But judgment was arrefted on 

with this. the motion of Mr. Eyre, for that the rent-charge was 
granted to John Courtney, and not to the plaintiff; and 
tthere was no room to imagine an aſſignment, or that the 
rent did not continue in John. So then the defendant was 
do pay the plaintiff for not doing that which he had no 
- * right to do, which is mudum pactum, and no conſideration. 

2 Bur. 924 It was urged by Mr. Squibb for the plaintiff, that, being 
after verdict, the Court muſt intend a conſideration, and 
that there was an aſhgnment. Curia contra: Here was a 
promiſe, though not a legal promiſe, and-ſuch as could 
bind; and if that promiſe which is laid was fully proved, 
the jury might well find the verdict; Et per Powell, They 

could not but find it. 


LA . 
„ 4 


. Crouther verſue Oldfeild. 


1. HE plaintiff declared, quod cum feiſſtus fiuiſſet de uno 
- pyhold eſtate laid nieſſuagio & decem acris terre in N. parcell. manerii lle 
Without ſaying, N. ac tent. per coßinni rotulor. Cur. manerii illius ut tenens 

ad —_— * in coco femplici fecund. conſuetudinem mauer H 
-well after vedia, cunique 7pſe preful. quer. habeat & habere debect, ipſegue & 
bee ſe the lands mme #enentes cuſumarii manerii prætlict. per conſuetud. infra 

; y 2 Ow maner. ill. a tempore cujus, &c. Habuer. & habere debuerunt 
e conſueverunt communiam paſtura in quodam loco vocat. 
RINGS © Waimles Moor parcell. dicti manerii pro omnibus avertis coin 
_municalibus ſuper terementa ſua cuflumaria levan. & cuban. 

„ tanguam ad tenementa ſua predift. ſpectan. & pertinen. Præ- 

[ 36 5 ] dict. tamen defendens to deprive him of his ſaid common, 
had incloſed, per guoz, c. Upon not guilty pleaded, the 
plaintiff had a verdict ; but upon motion in the Common 
- Pleas, judgment was: arreſted. Upon this the plaintiff 
| brought a writ of error iu B. R., and that judgment was 
2 reverſed. 1it, It was agreed in this caſe, that a man can- 
not be a copyholder, nor an eſtate be a copyhold eſtate, 
| & S | f thou gh 


though it be held per copiant rotulorum & ſecundum conſue- | 
ludinem manerii, unleſs it be alſo ad voluntatem domini ; and 
the Chief Juſtice ſaid, the great difference between copy- In plealing co. 
holds and cuſtomary freeholds, which paſs by ſurrender, pybold, it 2 
is (a), that the copyholder is in by demiſe from the lord, — tf the 
but in the caſe of cuſtomary freeholds the lord is only an lord; in.cuſtom* 
inſtrument : and that in pleading a title to a copyhold :, ben de fu 
eſtate, it is ſufficient to ſhew a grant from the lord; but renderor mutt * 
in the other caſe it is not enough to ſhew that the lord be hen. 
granted it, or that A. ſurrendered to the lord, and he V2 * 
E but it muſt be ſhewn that the ſurrenderor was 5 Co. A Hob. 
eized in fee, and ſurrendered to the lord, and he granted, 13 119. _ © 
Sec. 2dly, It was agreed, that if this eſtate muſt be * 1 
taken to be freehold, the judgment of the Common Pleas 
was rightly given: For then the plaintiff being ſeized of a 
freehold eſtate, to make a title to the common, ſhould 
have preſcribed, that he and all thoſe whoſe eſtate he had, 
have time out of mind had, c., and cannot make a title 
by cuſtom, according to 1 Cro. 418. (3) And here the 
Court admitted the caſe of Dorne and Caſbford, ſupra pla. 2., 
and ſaid, that though the plaintiff in poſſeſſory actions 
may declare upon his poſſeſſion without ſetting out a title; 
yet if he undertakes to ſet out a title, and ſhews a bad one, 
the verdict cannot cure that. Vide 1 Cro. 418. 2 Cro. 315. 
2 Saund. 136, 186. 1 Mod. 294. But the Court held, „hen ſheun 
that now after verdict this eſtate of the plaintiff muſt be though it need” 
taken to be a copyhold eſtate, and not a freehold eſtate, not have been 
becauſe it is both laid and found that the tenements were vr wins — 
parcel of the manor, and that by cuſtom the plaintiff, t pl. 3, 480. 
zenens, cuſtumar., has common; all which is utterly impoſ- - 
| ſible, unleſs the tenement was copyhold, and therefore 
muſt be ſuppoſed ſuch, though the words ad voluntatem 
domini were omitted, comparing it to the caſe of debt for 
rent by an aſſignee of a reverſion, who ſhews no attorn- | 
ment, and has a verdict; and the caſe in 1 Sid. 218. 
Upon this foot the whole Court held, that though a title, res” de 
which could not be good, could never be aided by a ver- fer forth, not a 
dict; yet a title in a declaration which was only imper- bad one. Oro. 
fectly ſet forth, and where the want of ſomewhat omitted _ 299 2 
might be ſupplied by intendment, was cured by verdict (6): 319. Ante 130. 
8 n 5 


verdict will not 
aid a bad title 


(a) ide 5 Bur. 2764, 
() R. acc. Grimſtead v. Marlowe, 
1 7 

C þ 
the authorities relative to the ſubject, 
of which the following may contribute 
to its illuſtration, Gib. C. B. 121, 
139.—The giſt of the aftion muſt be 


- ſubſtantially alleged, but any other cir- 
- Gg 4 


717. | 
This rule is confirmed by all 


cumſtances relative to that action mall 


be ſuppoſed by the verdict. What» 


ever is eſſential to the giſt of the 
action, and cannot be cured by verdict, 
are ſuch ſubſtantial facts as muſt be 
laid in proper time and place, ſo that 
the defendant may traverſe them diſ- 
tinctly, if he pleaſes ; but ſuch parts 


of adeclaration as cannot make a ſub- 
ſtantive 


365 | 


ſtantive iter Man be intended aſter 


verdict, becauſe they are matter of 


form only. 


_ Hutchins v. Stevens, Raum. 487. 

2 $ho. 234+ The baegaines of a re- 
verſion brought debt for rent, with · 
out alleging attornment, and obtain - 
ed a verdict; and, upon motion in 


= 


arreſt of judgment, it was held, 


that the declaration was cured; as, 
without proving it at the trial, the 
plaintiff could not have had a verdict. 
Stedman v. Hay, Comm 366. The 


party preſcribed for a pew, but did not 


allege an »/age to repair it; this was 
aided by the verdi, and the Court 
preſumed that a good preſcription was 

roved ; Bell v. Simpſon, 2 Will. 10. 
Fa debt on an'award, omitting to ſtate 


the arbitration bond was helped by 


verdict; Frederick v. Lockup, qui tam 
in error, 4 Bur. 2018. The original 
Plaintiff ſued, as well for himſelf as zhe 
pariſh of A., upon a penal ſtatute, giving 
one moiety of the forfeiture to the in- 


former, and the other to the poor of 


the pariſh where the offence was com- 


mitted, but did not allege the offence to 
have been committed in A., the omiſſion 


was cured, as it muſt have been proved 


at the trial that the offence was com- 


mitted in A., the jory having found 
that the defendant did owe to the poor 
of that pariſh ; M eſton v. Maſon and 
Chapman, 3 Bur. 17:5. In an aQtion 
on bond, with condition for a perſon 
appointed bailiff of a hundred duly to 
execute the office within the hundrcd, and 
execute all warrants, and make return 


thereof; breach was aſſigned, that the 
bailiff had not returned a particular 


warrant, and the defendants rejoined, 
that he had; on verdict for the plain- 

tiff, the Court held that the replica- 
tion, not averring the warrant to be 

directed to him as bailiff of the Hun- 
Ared, was, if faulty, made good by 
- the verdict: Avery v. Hoote, Comp. 


. 825. Declaration that the defendant 
gd a gun, being an engine for the de- 
Aruction of game, was held, after ver- 


And hereupon, ſuppoſing this. to be a copyhold eſtate, 
there aroſe theſe objections: iſt, That the cuſtom was not 


._ +, alleged 


dict, to import, that the gun [being 
an en ine] was ped for "ths : 
tion, 


deſtruc- 
c. It was ſaid by Lord Man /- 


field, that a verdict will not mend the 
matter where the giſt of the action is 


not laid in the declaration, but it will 
cure ambiguity, and the uſe muſt have 
been proved at the trial, otherwiſe the. 
verdi&t could not have been found for 
the plaintiff. Shearfield and others, 4. 

Euter, v. Halliday, 3 T. R. 779. The 
plaintiffs Aa as aſſegnees of A, and 


B., and alſo as affignees of C., and, after 


verdict for them, the Court held, that 
if they could intend that the plaintiffs 
ſtood in ſuch-a relation to the bank- 


rupts as would ſupport the action, they 


were bound ſo to do; that there might 


be a joint commiſſion againſt them all, 
ſeparate commiſſions againſt each; or 
if it muſt be taken that there was one 


commiſſion againſt A. and B., and ano- 
ther againſt C., the former might have 


been in a joint debt of the two, and. 


the latter in a ſeparate debt oſ the third. 
(It was agreed that two ſuch com- 
miſſions could not be maintained on a 
joint debt of the three.) j 
Stotęſbury v. Smith, 2 Bur. 924. De- 
claration on a promiſe to pay money to 
an officer to accept bail is not aided ; 
the Court held, that there was no pre- 
tence for preſuming the conſideration 
to be lawful after verdiQ, as it was 


ſtated. upon the face of the declaration, 


and maniftfily appeared to be illegal. 
Ruſhton v. Aſpinall, Doug. 679. It was 
ruled, that the want of alleging a de- 


mand from the acceptor of a bill of 
exchange on the day it becomes due, 


and notice of non-payment, is not 
helped by verdict in an action againſt 
the indorſer. Lord Mansfield ſaid, The 
rule is, where the plaintiff has ſtated 
his title or ground of action defective- 
ly or inaccurately, becauſe to entitle 
him to recover, all circumſtances ne- 
ceſſary, in form or ſubſtance, to com · 
plete the title ſo imperfectly ſtated, 
muſt be proved at the trial, it is a fair 
preſumption that they were wore 1 
honey tone Bets ur 


O 


D 


alleged expreſaly, guad infra manerium predi®. talis habetur 
a tempore, & 


e., but quad cum ipſe per conſuetudinem Ba- 


 bere defeat, which does not affirm a cuſtom, but ſuppoſe 
it. Vide 4 Co. 31. 3. Vaugh. 251, 253. 2 Cro. 185. 


Co. Ent. 123.b. Raſt. 627. 2dly, That they ought not 


to claim common zanguam ad tenementa ſua ſpectan. & per- 


tinen., for it is annexed to the eſtate, and not to the land; 
the reaſon is, becauſe the eſtate grew by cuſtom, and ſo 


did the common as part thereof, or rather a privilege an- 
nexed thereto, Vide 2 Cre. 253. 2 Brownl. Entr. 96. 
If a copyholder purchaſe the freehold of his copyhold, his 


common is gone. As to the firſt objection, the Court 


held, that it was but a defective title, and there was room 


enough to induce a proof of the cuſtam; and it was ouly 
an informality of laying the cuſtom, which is cured by the 
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but that, where the plaintiff totally 


omits to ſtate his title or cauſe of ac- 
tion, it need not be proved at the trial, 
and therefore there 15 no room for pre- 
ſumption. Spiers v. Parker, 1 T. R. 
141. The ſtatute 19 Geo. 2. ch. 30. 
gives an action for preſſing mariners in 


merchants? ſervice in the V Indies, 


unleſs they have deſerted from ſome 


ſhip of war: A declaration founded 


on this ſtatute muſt aver, that the ma- 
riner has not deſerted from any ſhip 
of war, and the omiſſion thereof is 
fatal after verdict. Buller, J. ſaid, * As 
to its being intended after verdict, no- 
thing is to be preſumed but what is 
expreſsly ſtated in the declaration, or 
what is neceſſarily implied from thoſe 
fats which are ſtated, That is the 
caſe where a feoffment is pleaded with- 
outlivery ; the livery is always implied, 
becauſe it makes a neceſſary part of the 
feotfment. I knowof no deciſion againſt 


this rule. — Biſßop v. Hayward, 4 T. R. 


470. The declaration ſtated, that a 


promiſſory note was indorſed by the 


plaintiff to the defendant, who re- 
indorſed it to the plaintiff; judgment 
was arreſled, though the Court ad- 
mitted that a caſe might poſſibly hap- 
pen in which the plaintiff might have 
ſtated that he was ſubſtantially entitled 
to recover on the note. | 
Good v. Elliott, 3 T. R. 693. In an 
&ion on a wager, whether a woman 
bad bought a waggon, Buller, J. held, 
that jpdg ment ought to be arreſted, 


becauſe it might have been pertinent 
to the iſſue to give evidence that ſhs 
ſtole it, and wagers are illegal which 
affect the characters of third perſons, 
But the other Judges were of a con- 
trary opinion, as nothing of that kind 
appeared on the record ; and the wager 
was not illegal becauſe, by ſome poſ- 
ſible ſuppoſition which ingenuity might 
deviſe, it might affect the intereſt of a 
third perſon, 
Vide Palmer v. Stavely, ante 2 

Gould v. Johnſon, ante 25. Roe v. Haugh, 


ante 29. Nelthorp v. Anderſon, ante 114. 


Eaft v. Eſfington, ante 130. Harmon v. 
Oauden, ante 140. Butterfield v. Bur- 
roughs, ante 211. Buxendin v. Sharp, 
Fenkins v. Turner, poſt. 662. Ran v. 
Hughes, 7 Bro. P. C. 550. Rex v. Biſhop 
of Landaj}; Sir. 1006. Wicker v. Narris, 
Rep. B. R. Temp. Hard, 116. Burn et 
ux v. Mattaire, id. 119. Palgrave v. 
Windham, Str. 212. Caſtle v. Baily, 
Compns 528. Tomlin v. Burlace, 1 Will. 
6. Fouthers v. Bryan, 1 Wilſ. 180. Al. 
lan v. Hundred of Kirton, 2 Bl. 842. 
Warner v. Green, Com. 114. May v. 
King, Com. 116. Benjen v. Liſle, Coma 
576. Sutton v. Johnſon, 1 T. R. 508. 
Anon, 1 Ld. Raym. 452; 2 Ld. Raym. 
1060. Pudey v. Stacey, 5 Bur. 2698, 
Marriott v. Lifter, 2 Will. 141. Bid-. 
good v. Way, 2 Bl. 1236. Copleflon v. 
Piper, 1 Ld. Raym. 191. Small v. Cole, 
2 Bur. 1159. 1 Vent. 119, 34 7 
Cem. Dig. Pleader, c. 87. Bulb, N. P. 
320. Py | 


y< 


verdicł. 


366 5 Imparlance. 


f verdict. As to the ſecond obſection, the Chief Juſtice 
Diverfity be- took this difference, viz. Where a copyholder claims 
tween common | „ , > * 12 8 

belonging to the common in the waſtes of a manor, it properly and ſtrictly 
tate, and to the belongs to the eſtate, and if he enfranchiſe his copyhold, 
Und. 2 Leu. 67. in that caſe his common is loſt; but where he claims it 
out of the manor, it belongs to the land, and not to the 
eſtate; and if he enfranchiſe the eſtate, the common con- 
tinues: But all the precedents of common are fanguam ad 
tenementa ſua ſpectun. 9 Co. 113. Co. Ent. 9. Dy. 363. 5. 
I Saund. 349. 2 Saund. 321. Co. Ent. 574. Winch Ent. 
931, 1026, 1027, 1111. Hern 81. Brownl. Red. 428, 
430. And the Chief Juſtice thought, that, ſince the 
pleadings were ſo, the common might be ſaid to belong to 
the copyhold tenement, fince it belonged to the copyhold 
eſtate; for that which belongs to the eſtate belongs to the 
tenement : And the judgment was reverſed after great de- 

* hberation. Vide 1 Lui. 126. The report of the judgment 
— — oor ITT 
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[367] Jmparlance. 


* 


— 


1. Anonymous. 
| Mich. 10 Will. z. B. R.) 

Special impar 1 N an action brought againſt H., he pleaded to the juriſ- 
. * diction of the Court, and the declaration being not de- 
7 Mod. 62. livered four days before the end of the term, 8 it as 

n he might by the courſe of the court within the firſt four 
days in the ſubſequent term; and the clerk, to avoid the 

trouble of making up a poſt- roll, entered it with a ſpecial 
imparlance as of the ſubſequent term, which ſpoiled the 

plea z and the clerks were ordered to make up poſt-rolls, 

and not to uſe theſe ſpecial imparlances, which Holt, C. J. 

ſaid, were crept in of late, and were not known formerly. 


2. Anonymous. 
[Hill 11 Will. 3. B. RK. - 


hmparlance upon P ER Holt, | 68 1. In an information, if the defendant 
an information, -& comes in upon the firſt proceſs, he has an imparlance 


h ted, R pe a] 
SEED took. of courſe ; but if upon the attachment, he muſt plead 7» 


Polt. 374. pl. 10. feenter, 


he be allowed to imparl? Ex per Cur. An imparlance is a 


Incident, Appendant, and Appurtenant. 367 


8 5 Domina Regina verſus Rawlins. - | 
2 (Mich. 3 Au. BR) 
7 * WLIN S, being bound by recognizance to appear 5 Mod. 243. 
K and anſwer an information, appeared at the day, and 135, 


prayed an imparlance. Et per Northey, attorney-general, 
An imparlance is not to be denied ; but for how long ſhall 


reaſonable time to adviſe, and there have been imparlances 

from one return-day to another; but now they are always 

from one term to another in the crown-office. Yet, per 

Holt, C. J. it ſeems reaſonable that the defendant ſhould 

have the ſame time on ſuch an appearance, as if he had 

ſtood out and come in upon an attachment or capias, i. e. 

the ſame time that the length of the proceſs would take up, 

and no more; for when he had come in upon that, he Pott. 37t. 
muſt have pleaded inffarter. Fe POR ge | 


* wy 


- ” 
. © 0 : - r 8 
* 


3 


Intident, Appendant, and Ap⸗ 3681 
. paranant. tt. 5 


Poole Cafe. 9 
[Mich. 2 Ann. Coram Holtz C. J. At niſi prius in Middleſex.) 


leſſee for years, 


in Holborn to J. S., who was by trade a ſoap-boiler. Fang, + 
J. S., for the convenience of his trade, put up fats, cop- nience of trade 


pers, tables, partitions, and paved the back-ſide, &c. pn 


And now upon a feri facias againſt J. S., which iſſued on 0% 

a 8 - A. eric took 1 all theſe things, and 2 3 8 

left the houſe ſtripped, and in a ruinous condition; fo that 3 D. 315. p. 8. 

the firſt leſſee was liable to make it good, and thereupon Holt 65. 

brought a ſpecial action on the caſe againſt the ſheriff, and 

thoſe that bought the goods, for the damage done to the 

houſe, Et per Holt, C. J. it was held, | | 
1ſt, That during the term the ſoap-boiler might well re- on, 2 83.2. 

move the fats he ſet up in relation to trade, and that he 26 > 


might do it by the common law (and not by virtue of an 132, 345, 346. 
r | 2 ſpecial Moor 177, 178. 


T EN ANT for years made an under-leaſe of a houſe Things ſet up by 


| ſpecial cuſtom) in favour of trade and to encourage induſ- 
try: But aſter the term they become a gift in law to him 
in reverſion, and are not removeableQ. 5 
12 3 adly, That there was a difference between what the 
Owen 70, 71. ſoap-boiler did to carry on his trade, and what he did to 
5 plete the houſe, as hearths and chimney- pieces, which 


. 
” 
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EF: : 


- 


he held not removeable. 0 © © 
| A. That the ſheriff might take them in execution, a6 
well as the under-leflee might remove them, and ſo this 
was not like tenant for years without impeachment of 
waſte; in that caſe he allowed the ſheriff could not cut 
down and ſell, though the tenant might; And the reaſon 
is, becauſe in that caſe the tenant hath only a bare power 
without an intereſt ; but here the under- leſſee hath an in- 
.tereſt as well as a power, as tenant for years hath in ſtand- 
| 25 a.” in which caſe the ſheriff can cut down aud 


(a) Of late years many things are 
allowed to be removed by tenants 
which would not have been permitted 
formerly; as marble chimnies, c.; 


ſo more ſtrongly in * relative to 


trade, as brewing veſſels, coppers, 


of it, and cannot be moved; but 
many exceptions have been admitted 
of late to the general rule as between 
landlord and tenant, or between te- 
nant for life or in tail and the rever- 


ſioner. But the rule ſtill holds as be- 


fire engines, cyder-mills, &c. The tween heir and executor; Bull. N. P. 
general rule of law is, that whatever 34. Vide 1 4th. 477. 3 Aid. 13, 16. 
1s fixed to the freehold becomes part „ ce 


* 
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[359] Indittments, Informations, In⸗ 
gauiſitions, Convictions, &c. 


1. Rex & Regina ver/us Pullen & al, 
| [ aſ. 3 W. & M. B. R.] 
- Path made de 8 IR Wiliam Williams took exceptions to a conviction 
wee: eee on 13 Car. 2. c. 10., wherein the memorandum was, 
en ietions guad ſuper 23 Septembris, Hall venit coram A., B., C., tribus 
3 D. 305. p. 6. guſliciariir' pacis, & informavit, that the defendant, with 
= Comb. greyhounds, chaſed in, &'c.z and that tunc Hall and Mar- 
ſhall made oath de veritate premifſ., & ſuper prædict. ſacra- 
ment, Pullen was convicted, 1deo conſideratum ęſt quod fo: 
' risfaciet 20 l., one moiety to the informer, the other — | 


Inbithinents, Fr 


ions, Ks. 369. 


Lord Tharet, the proprietor of the park, fernmdum forwian 

fatut. It was agreed, that the whole need not be recited 

an the conviction; but if it be, and appear ill, it may vi- 

tiate the conviction. 2dly, They held, that laying they 

made oath de veritate premif; generally (a), without ſetting 

it forth ſpecially, was well enough. 3dly, That the judg- 

ment for diſtribution was good ek though the ſtatute 

gives it after execution. gthly; The tz: Car. 2. c. 10. is 

to be intended of clandeſtine hunting, c., not where 

the party does it only to aſſert a right; but the Court could 

not take information of that by aſfidavits or otherwiſe, be- 

cauſe it appeared not on the conviction. Sthly, That the * 

time of the conviction, and alſo of the ans, muſt ap- 1 Ok 

pear: the reaſon of which ſeems to be, becauſe it muſt be Palm. 44. 4 00. 

on a proſecution within ſix months after the offence com- 30 3. 3 8 

mitted. Afterwards, vis. Hill. 3 V. & M., Shower ods 
yed an attachment upon the affirmance, but was denied conviQtions-by: . 

it: Yet the Court was of opinion, that they ought to exe- Me . 

cute their judgment of affirmance, as well in this caſe as tisfaciendum. 

of orders of ſeſſions affirmed ;- but they thought the pro- Poſt. 374, 378. 

per execution would be a /evari, or fieri facias ſpecially )- IP 

made out on the ſtatute of 13 Car. 2. c. 10. Nota, Paſ; 

4 V. M. B. R., Rex & Reg. verſus Rogers, the Court 

held they might award a fer: facias of the goods, and in 

default thereof a capias ad ſatisfacieridum againſt the perſon 

of the deer-ſtealer, as well as the juſtices z and a fr Fa- 

cias was awarded in this latter caſe, ny | 


(a) It is now fully ſettled, that upon ther the juſtices have done tight, Per 
a conviction the evidence ought to be Gar, in K. v. Killett, But. 2063, So 
ſet out, that the Court may judge whe- ruled, K. and Read, Doug, 485. | 


2. Rex & Regina verſus Franklin. [ 370] 
{Mich. 3 W. (4) & M. B. R. 2 Ld. Raym. 1038. 8. C.] 


| MX. Eyre moved to quaſh an indiftment for exerciſing Quathed becauſe 


præſentant. EX- 


J the trade of a goldfmith, not having ferved ſeven aft for na 


| 2 apprenticeſhip, for this exception, viz. that it was tar. 6 Mod. 240. 


ound at a quarter- ſeſſions for a borough; whereas, by the 8. C. 3 S. 


ſtatute 31 El. c. 5. , it ought to be at the quarter- ſeſſions 33811 


of the county. But the Court held, the indictment might lon upon 
be at the ſeſſions of a borough (e), (though it had been 3 apy | 


otherwiſe ruled heretofore in ſeveral other caſes.) Note: rough. ſeſſions. 
The words of the ſtatute are, hall be inquired of, heard Cro. Jac. 19, 


2 . 15 „ Cro, El. 
and determined in the afſizes or general quarter-ſeſſions of the 63 4 g El. 


peace of the ſame county where ſuch offence ſhall be committed, 198. pl. 3. 


3 Au (+) KR. acc. 1 Bur. 252, 
| or 


(5 Mem. This appears, by the report in Ld. Raym., to have been decided 


* 
4 
; (| 
* 
9 
15 
N 


370. Indidments, Informations, 1 


4 Rep-47, 42- or in the leet within which it happen, autos; in anywiſe 
.. 5. ut of the ſame county where ſuch offence ſball happen to be com- 
ſec. 127., and mitted. But for a third fault, viz. e r * | 


notes to Sth ed. 
— Cop — nen it was Mk 


Doug. 194+ 
SF Rex & Repit na een Clerk. 


r er w. = u. B. R. 17 * Th x 


Indiftment for /NDICTME NT that twenty been dilins aſſembled, 

pe —_ the defendant, not being licenſed, preached to them, 

5 „ Song race not coneluding contra formam fatuti, was quaſhed, for 

not ſaid contra they might be the defendant's own family, to which the 

. HE * ſtatute does not extend, and it is not an offence a at common 
50. 4. Co. 48.3. law. But Dolben differed in this, o 


x Saund. 2 50. | 
2 Hawk. c. 25+ beck. 116, 117. Doug. 445. Comp. 30. . TY Com. * Ind. . 


a 0. 6. 8 edit. vol. 4+ pas * 


| = | | 7 4 | Rex & Regina bee, Ball 


* 
8 1 4 : ; . 
, k 


n 5 W. & M. B. R. 


Recognizance 65 5 0 N removal of an indictment, the defendant enters. 
2 when N into a recognizance to try it; yet this is not forfeited 
2 Haw, ch. 27. unleſs the proſecutor gives rules; and ſo if one gives a re- 
* e nizance to proſecute a writ of error with effect, the 
82 muſt give rules, and nonſuit the plaintiff or 

** there is no oJoufelture. 


* Rex & Regina ES] Harwood. 
Fes ]- of [ Trin. 5 W. & M. B. R.] 


3 for IN. DICTMENT for words ſpoke, to the intent to pre- 


| =_ * Ul judice the market of Barnſtaple, and hinder the town 
lie market, Of toll, viz. 1 have got a judgment againſt the town, that we 


qualked.. Vide hall not pay for Janding ; and they are fools that pay: The 


2 Hawk. cb. a5. Court quaſhed it, and faid, The recorder of the t town 


C36, ad .: 
2 — ed., ought to be fined for i * 


be Com. Eee "Ind. H. 


E 371 . 6. Rex & Regina ls Whitehead. 
[Trin. 5 W. & M. | % 4 Sar 


Quolhed, becauſe N R. . Northey moved to quaſh two indictments, which) 


by the chart _ were quod. cum an order was made that the pariſhio- 
Jac. 19, 20. ners ſhould receive a baſtard-child; * in contempt did 


refuſe 


- Indiftments, Informations,\& 37 


refuſe to receive it. And becauſe it was not poſitively 5 Mod. 137, be. 
ſaid, that it was ordered that they ſhould receive. it, but Par CI 
only by recital with a quod cum, they were quaſhed. e 

| R Ld: Raym. 1363. 2 Hawk. ch. 25, I. 60. 


— 


7. Rex & Regina Wer7/us Trobridge. 
Ils ich. 6 W. & M. B. R.) 


JNPICTMENT was per jurator. præſentat. exiſtit, that 4 


- 


the defendant erected a cottage z & ulterinus preſentant exitt. . 


quod continuavit contra formam ftatuti, and there was judg- ulterius præſent- 
ment for the king; but reverſed on a writ of error; for aut, reverſed for 


there is nothing to agree with præſentant, and it is a new — N 


indictment diſtinct from the firſt, the matter whereof is Comb. rom 


no offence at common law, and the contra formam neceſſa- 


Skin, 5 
rily refers to the lterius præſentant, and no more. : 


44» 


8. Dominus Rex ver/us Stocker. 
lunch. 7 Will. z. B. R.) 


JNDIC TMENT for making, or cauſing to be made, 2 ee S. C. 
a falſe bill of loading, in the disjunctive: And though 8 — 
forging, or cauſing to be forged, is forgery, yet the Court digunRtive, . 


Mod. Caſes, ce. 


thought the indictment not good in the disjunctive (a). 320% Ren 


Temp. Hard. 370. Str. 900. Barnard. B. R. 347. 2 Seff, Caf. 25, Com. Dig. Ind. G. 3. 


2 Hawk. c. 25. ſ. 60. | 
(A) This is not a fatal defect in an andy; 1 Bur. 399. Rex v. Middleharft, 


7 9. Dominus Rex verſus Walcot, 
| | [Mich. 7 Will: 3. B. R.] 


when entered on 


| IF a man is indicted and tried in B. R., the indictment Iadictment 
is entered upon the plea-roll; but if he be tried at 4, call 
the ſeſſions of the Old. Bailey, the indictment when brought Holt 345. S. C. 
here is put into a bag and laid by. Per Holt, C. J. | 


10. Dominus Rex ver/us Hill. 
(Mich. 7 Wil. 3. B. R.] 


I F a man be outlawed by proceſs in an information, and Ante 367. Out- 
X h | ; „ lawry on inform- 
comes in and reverſes the outlawry, he muſt plead in- on. 2 Lill. 


| AHanter to the information. | 35. 5 Mod.14Ts 


Mod. 345. 
S. C. Præſentat. 


& f . 
„ f F » . * 
* * « 1 6 . at 5 
© 4 , . 1 T 2 v. 
Indidmente, Infotnations; Ke.. 
8 . | | HY 8 . 25 


11. Dominus Rex verſus The Inhabitants of 
„„ Yo ö 
(Hill. 8 Will. 3. B. R.] 


indictment for I NDICTMENT on ſtat. Vm. 2. c. J, for pulling 
2 pn down hedges. The defendant moved to quaſn it, whi 

24 en msn. Holt, Chief Juſtice, refuſed, ſaying, He might as well 
x Vent. 370 move to quaſh a declaration without pleading to it. Af 
2 ga” 2 Holt terwards, Trin. 1 1., on a like motion, the Chief Juſtice 
Foreaſes where ſaid, We never quaſh indictments for forgery, perjurys 
the Court will or ſubornation, or any crime concerning the highways. In 
will not aus ge Trin. 10 . 3. B. R., on à like motion, the Court ſaid, 
Com. Big · Ind; they would not quaſh an indictment for enticing away an- 
H. 3 edit. vol. gther's ſervant upon motion, but muſt plead, demur, or 
. move in arreſt of judgment. So of all crimes that are 
| Andr. 20 heinous. So it was held, Paſ. 4 Ann., Dom. Regina ver- 


2 Hawk. c. 25. ö 1 indictn | ifanc | 
3 ſus Wigg, in an indictment for a ee 8 : 


1 T. R. 316. Str. 633, 1088, 1268. 1 Bur. 516, 843. 


142. Dominus Rex verſus Gregory. 
eren 
n Motion was made to quaſn an information filed by 
— 1 the attorney- general, and the Court would mar: upon 


ed. 2 Lill. 3. motion. ; 


13. Dominus Rex verſus" Gaul. 


(Hill. 10 Wil. 3. B. R. lat. inter Pla. Coronz, Trin. 
7 Will. 3. Rot. 39. 1 Ld. Raym. 370. S. C. 5 Mod. 425.] 


Earth. 465. In- A N information on the 5 & 6 E. 6. c. 14., for buying 
formation or po- 3 — 8 

pular chen en and ſelling live cattle, not having kept them the time 
— HE wade the ſtatute appoints, was exhibited in this court. The 

3 „ fa buying and ſelling was alleged to be in Norfolk; and it 
brought in B. R. was infiſted, that the information ought to have been 
unleſs for facts brought in Norfolk, where the fact was done, and not in 
= _ e Middleſex and that the ſtatute of 21 Fac. 1. was made 
Court Gu. Styl. for the eaſe of the ſubject. On the other ſide it was ob- 
349- 2 Mod. jected, that the King's Bench is not reſtrained, and that 
ok, — 8 the attorney general may exhibit informations in this court 
Poſt. pl. 14. for the king, notwithſtanding the ſtatute z and they cited 
3 oo 4 Latch. 192. 1 Sid. 360. 2 Keb. 340. 1 Vent. 8. Jones 193. 
394. Holt 363. 3 Keb. 247- 2 178. 3 Inft. 176, 191. 1 Gro. Fo _ 


— 


inferior courts any juriſdiction Which 
they did not polleſs before; and in 


 Indititnents, Jnfotmations, Se. 
And now Holt, C. J. ſaid, Ten judges 


the following reſolutions : 


| ft, That the 21 Fac.*c. 4. does not extend to any of- 
fence created fince that ſtatute; ſo that proſecutions on 


7 : 


t 378 


Vide 3 T. R. 
364. Str. 108 t. 
2 Hawk. c. 26. 


ſect. 34, 35. 


had agreed in 


ſubſequent penal ſtatutes are not reſtrained thereby; but 


that ſtatute is as to them, as it were, repealed pro ante. 

2dly, That all informations and popular actions on pe- 
nal ſtatutes made before that act, muſt by force of 21 
Fac. 1. c. 4. be laid, brought, and 
per county where the fact was done. 
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proſeeuted in the pro- 


14. Hicks's C 
(Hill. 0 Will, z. B. R.) 


Sid. 400. 
Lit. Rep. 163. 


201 7, C. J. reported the opinion of all the judges 1 Vent. 364. 
in this caſe. An action of debt was brought in the 


King's Bench on 5 £/iz. c. 4., by a common informer, for 1 Lev. 249. 


exerciſing a trade, not having ſerved as an apprentice; 2 Keb. 401,424, 
and the queſtion was, If the juriſdiction of the King's 
Bench was taken away by 21 Jac. 1.? for it was thought 


447, 458. 
4 Mod. 158. 
S. C. Caſes B. R. 


fit to ſettle it, becauſe of the caſe of Barnes and Hughes, 31. 2 Lev. 204. 


1 


i Vent. 8. 


And it was reſolved, by the opinion of eleven of the Debt in B. R. 


judges, Iſt, That 21 


Foes 1. reſtrains the juriſdiction of 
the King's Bench in actions of debt by common informers, 
and that they cannot bring debt upon the ſtatute in the 2' 
King's Bench, unleſs the cauſe of action ariſe in the county 
where the King's Bench fits, but muſt in other caſes pro- 
ſecute by information, Wc. before juſtices of aſſize, &c., 
as the ſtatute directs (a). | 
_ 2dly, It was reſolved, That where a remedy is given by 


lies not on any 
penal ſtatute 
made before 
Jac. 1. Ante, 
pl. 17» Vide 
3 T. R. 364. 


Secus of penal 
acts made ſince. 


action of debt, &c., in any court of record, &c., by any Cro. El. 645, 


later ſtatute ſubſequent to 21 Fac. 1., 
ſuch actions, but ſtands repealed as to them (5). 
But the Chief Juſtice declared, that his own private opi- 


does not extend to 739+ Cro. Car. 
112. 2 Hawk. 


c. 26. ſ. 34, 35. 


nion was, that, where any ſubſequent act gives any popu- 
lar action, it muſt be laid in the proper county within the 


equity of 21 Fac. 1. 


(a) It was decided, Carthew 290., 
that the ſtatute 21 Jac. 1. did not give 


Shipman v. Henbeſ?, 4 T. R. 109.-the 


meaning of the act was held to be, 


that where the ſuperior and inferior 


_ courts. had a concurrent juriſdiction, 


You Þ 


both as to the ſubjet malten and as to the 


H h 


mode of proceeding, the juriſdiction of 
the former is taken away, 

(5) A temporary act, made before 
21 F. 1., which expired before that 


period, but was afterwards continued 


as from the time when it expired, and 
by a ſtature ſubſequent to that conti- 
nuance made perpetual, was ruled to 
be a ſtatute of the time when it was 


firſt enacted, man v. Henbeſt, S. C. 


Hale, | 


373 Indifiments, Informations, Ke. 
Hale, C. J. was always againſt the opinion of Barnet 
and Hughes; and the principal objection in that caſe was, 
that the party offending might get out of the county, and 
ſo eſcape the puniſhment of the law, as being out of their 
une : But by Holt, C. J. This objection does not 
Id, for there may be proceſs of outlawry ſued out againſt 
him; the ſtatute of 21 Fac. 1. giving the ſame proceſs 
that lay in actions of treſpaſs vi & armis at common law; 
and therefore neither debt nor information, though exhi- 
bited by the attorney-general, lieth here, but in Yorkfoire, 
which is the proper county in this caſe (a). 


— 


(a) R. acc. fr. 418. Vide Coaup. 359. ES 


A Notion was made to file an information in nature of 
| a guo warranto againſt the mayor and aldermen of 

be freemen not | Hertford, to ſhew by what authority they admitted per- 
Inhabitants. ſons to be freemen of the corporation who did not inhabit 


1 Sid, 86. Holt 


* e in the borough. The motion was pretended to be on be- 
503 half of the freemen, who by this means were encroached 
Poſt, 376. Ante upon; and an information was granted, becauſe it was a 
72 queſtion of right, and there was no other way to try it, 
. nor to redreſs the parties concerned. \ = 
Different judg- In a quo warranto the judgment is to ſeize the franchiſe. 
mente on 4 writ in manibut regis; in an information, as here, to ouſt the 
| heed.» ator defendant of the particular franchiſe ; and herein the firſt 
Com. Dig. Gus proceſs is a ſubpena, and then a diſringar, wherein there 
Way ot 4 6 muſt be fifteen days between tlie 1%e and return, if it iſſue 
| ou Pe. into a foreign county 5). 15 | 2 | 


() See 1 Bur, 402. 3 Bur. 1816. 


16. The Caſe of The Surgeons company. 
| (Trin. 11 Will. 3. B. R.] 


Information for a J{andamus was granted to the Company of Surgeons to 
— A chooſe officers; abby made a 8 i Art their com- 
Cro, Car, 252. mon ſeal: And now a rule was moved for, and granted, 
| to file an information againſt ſome particular perſons of 
the Company for that return: And the Cheef Juſtice ſaid, 

The Court muſt proceed by way of information; for being 

a matter concerning public government, no particular _ 

Wh On 


- Inditments, Informations, Ke. 


| fon is ſo concerned in intereſt as to maintain an action; 
and the information muſt be granted againſt particular 
perſons, though the return be under their common ſeal, _ 
tor there is no other way to try the right; and if it be 
found for the king, there muſt be a peremptory manda- 
mus ; perhaps we ſhall ſet but a ſmall fine. Ws 


374 
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17. Dominus Rex verſue Dummer. 
Mich. 11 Will, 3. B. R.] 8 


| A Motion was made for an information againſt Dummer, formation for 
for perjury committed in a trial between the King E The Ge” 
and Fitch, in anſwering to this queſtion, Whether he had tion was unfair. 
received (a) 800 l. for paſſing his accounts? Et per Holt, C. J.; 3 514. 
If the queſtion had been fair, we would have granted an 5 


: : f : N 2 Show. 2. 
information; but this queſtion was in eſſect, Whether he Far, 101. 


was guilty of bribery ? which it could not be expected he 
would own. You may indict him, but we will not grant 


an information (3). 


| (=) Query if this word ought not 


tobe paid? t | | 
(5) The following note is taken from 

the 6th edit. 2 Hawk. ch. 26. ſect. 8. 

. | ; 

«« The Court will not grant an inform- 


ation againſt a private perſon for read- 


ing a pretended proclamation, 1 Black. 
Rep. 2. Nor againſt a huſband for en- 
deavouring to retake his wife after ar- 

ticles of ſeparation, 1 BY. Rep. 18. Nor 
_ againſt perſons who aſſemble, with a 


| lawful: deſign, notwithſtanding: ſome. 


unlawful and irregular acts enſue, 1 BY, 


Rep. 48. Nor againſt juſtices acting 


improperly in their public capacity, un- 


leſs proof of flagrant corruption ap- 
pears, Str. 1181. Bur. 785, 1162. BI. 


32. Doug. 589, Nor againſt miniſters 
A converting brief- money, Str. 1130. 
BI. 443. Nor for bribing electors, Bl. 


541. Nor for a perjured intruſion to a 


living, upon an affidavit that it was ſi- 


moniacal, Sr. 70. Bernard. 11. Nor for 


a libel if it appꝛar to be true, Str. 498. 


for offences committed upon the high 


ſeas, Str. 918. 2 Keb. 190. Nor 
againſt a diſſenter for refuſing the of- 
| Hf, 18. 


fice of ſheriff, Str. 1193. 1 


Nor for wvord; of a juſtice in his public 


quences which may 


* Hh 2 1 5 


5 Mod. 343. 
Cumb. 450. 
Holt 364. 8... - 


character, Str. 1157. Nor for attempt- 
ing ſubornation, B. R. H. 24. Nor 
for ſending a challenge, if the inform 

ant had previouſly imparted a chal- 
lenge, Bur. 316, 402. Nor in favour 
of one cheat againſt another cheat, 
Bar. 548. Nor for a general charge 
of extorion, Str. 999. Nor for ſtrik- 


ing a magiſtrate in the execution of 
his office, if the magiſtrate ſtruck firſt, 


B. R. H. 240, Nor for an offence 


againſt a private ſtatute, Bur. 385. 


or if a civil ſuit is depending upon 
the ſame ſubject, B. R. H. 241. And, 
in general, the diſcretion of the Court 
in granting information is guided by 
the merits of the perſon applying; by 
the time of the application; by the na- 
ture of the caſe; and by the conſe- 
poſſibly reſult 
from the granting it, Per Ld. Mansfield, 


Bl. 542. Vide alſo Com. Inform. B. C. 


«© The Court will grant an informa- 


tion for reproaching the office of ma- 


gittracy, or defaming the character of 
magiſtrates, Carth. 14, 15, For tak- 
ing away a young woman from her 
uardian, although Chancery has com- 
mitted the offender for contempt, Str. 
110%. Andr. 310. Or from her puta- 
tive father, Str. 1162. For pot exa- 
YET mining 
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„ 2 OO, IHE! 
mining evidence upon. oath under a 


reference and rule of Court, 1 Will. 
7 1) Or n a ſhilling, 
dy a juftice, to diſcharge his warrant, 


and committing the party for not pay- 
For ſeducing a 


ing it, 1 Vill. 17. 
man to marry a pauper, in order to 


exonerate the pariſh, 1 Vi. 41. For 
ſeducing a woman habituated to liquor 


to make her will, 2 Bur. 1099. For 


voluntarily abſenting by a juſtice from 


ſeſſions [when they could not be held 
without him 3 Ser. 21. 
to put an a 


abliſhing an obſcene book, Str. 788. 

or blaſphemy, Str. 834. For unduly 
diſcharging a debtor by judges of an 
inferior court, Hardw. 135. For re- 
fuſing by the captain to let the coroner 
come on hoard a man of war (to take 
an inquiſition), Andr. 231. Str. 1097. 


Por refuſing - 
in execution, Ser. 413. 
For bribing perſons to vote at corpo- 
ration elections, Ld, Raym. 1377. For 


“ tt OMIA us; 4 | 
For keeping great quantities of gun- 


powder, Str. 1167., Fora juſtice making 


an order of removal, and not ſammon- 
ing the party, Aud. 238, 273. For 


impreſſing a captain as a common ſea- 
man, maliciouſſy, 1 Bl. 19. For ſpeak- 
ing treaſonable words, although the of- 
fender has been previouſly puniſhed in 


an academical way by the vice-chan- 


cellor, 1 Bl. 37. For contriving the 


eſcape of French priſoners, 1 Bl. 286. 


a ludicrous account of a 
ween an actreſs and a 


For givin 
marriage 


.matried man, 1 Bl. 294. For, con- 


triving pretended converſations with a 


ghoſt, with an intention to accuſe ano- 


ther of having murdered the body of 
the diſturbed. ſpirit, 1 BY. 392, 401. 


For procuring a female apprentice to 
de aſſigned, though with her own con- 


ſent, to another, for the purpoſes of 


. proſtitution, 1 Bl. 439. [For other 


caſes, ſee 3 Bac, Abr. 166.] : 


| (1) This point is erroneouſly ſtated. The information was againſt an attorney, being 2 com- 
6 r for taking affidavits, for examining 8 perſon on oath upon an arbitration, without put- 


G 
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quer hills, as if 
they were receiv- 


A for cuſtoms. cundum formam flatuti in es caſu edit. 
Knight exiſtens nuper receptor generalis, c., to the intent 
to get great gains to himſelf, did frudulently and falſely 
indorſe twenty bills at the cuſtom-houſe, guafi recepte 2 


udgment arreſt- 
Ly 3 Salk. 186. 
S. C. 


18. Dominus Rex verſus Knight. 
Tem. 21 Will. 3. B. R. 1 Ld. Riym. 527. S. C.] 
Indiement for JNFOR MATION ſetting forth, guod cum 5 Junii, 
* anno g W. 3. tres aut plures commiſſionar. of the exche- 
quer cauſed exchequer bills to be iſſued ad, recept. ſcacc. ſe- 


& proviſ. prædict. 


ent pro cuftomis, & eodem die, &c. paid them into the ex- 
chequer ac / efſent truly indorſed, in deceptionem & defrauda- 
tionem dicti domini regis. Upon not guilty pleaded, the de- 
fendant was convicted; and now a motion was made in 


1 
ö 


arreſt of judgment. This caſe depended on the ſtatute 
8 & 9 V. 3. cap. 19. ſect. 63., and was twice ſpoke to, 
and determined upon good conſideration. At laſt judg- 


os ment was arreſted, and the Chief Juſtice, in delivering the 
pPpinion of the Court, held theſe point? TE. 


Ro forgery, 


ſt, That nuper receptor does not import that he was the 


where no perſon king's officer at the time of indorſing and paying theſe 


can be preju- 
diced but the 


oe bills, but rather the contrary, and he muſt be taken to be 


 pezfou <oing it, a private perſon, and as ſuch to make this indorſement, 


which 


. * N 


Indictments, Inkormations, &c. 
which in a private 
falfity might hurt himſelf, but could not prejudice the 
king. And it is like the caſe in Ney 99., where the ob- 15 
ligee leſſened the ſum in the obligation; it would have Com. 
been forgery in a ſtranger or in the obligee to make it 
more; but in regard the obligee had hurt no body but 
himſelf, it was no forgery ; So it is of this falſe indorſe- 
ment, it is not criminal, becauſe it hurts no body but 
himſelf. But it is objected, It may be a damage to con- 
tractors, I anſwer, We are to take notice there might be 
contractors, but not that there are any, becauſe it is not 
Grounds 4.7 x 1 ä 

2dly, The word indorſe is not ſufficient ; the words of 
the aCt are, hat the perſon aubo pays the ſame into, &c., ſhall 
put his name to the ſaid bill, and write the day of the manth, 
 &c, And the information ſhould have been, that the de- 
fendant fet ſuch a perfon's name on the back of the bill, 
ubi re vera there was no ſuch perſon, or ubi re vera no 
ſuch perſon ordered him to put his name to the bill; for 
indor/avit imports a writing on the back of a thing, but not 
putting his name upon it, as petit auditum indorſamenti, 

But ie was urged by the king's counſel, that this might be 
plainly underſtood by the words ua recepte efſent pro cuſ- 
tumis. I anſwer, This is by argument only; and argu- 
mentative informations are naught for that very caule 
for all charges ought certainly to be ſet out in pleading. 


Leach 


gumentative. 


* 
8 
6 „ 
= 


4 Co. 42. b. 
Ante 371. pl. 8. 
Charge muſt be 
expreſs, not ar- 


YT Te + " 
pans could be no crime, becauſe the Far. 161. Vide 
i , I Hawk. c. 70. 


Str. 1144. 
Dig. title 
Forgery, 3d ed. 

vol. 4. pa. 238. 


ff | 


Cro. Jac. 19, 20. | 


But farther it was urged, that it is ſaid alſo & indorſavit in 5 3 
deceptionem domini regis, and ſo found by the jury; and 289. 2 Hawk. 


though a fact that appears innocent cannot be made a erime 
by adverbs of aggravation, as fal/o, fraudulenter, &'c., yet 
- where a fact ſtands indifferent, as writing, which may be 
true or falſe, and is charged to be fal/o, and the jury find 
it ſo, all are then eſtopped to ſay the contrary. That on 
the other fide it was ſaid, in deceptionem is only matter of 


- concluſion. But here is no charge; it is not enough to ſay 


the king is cheated ; he muit appear to be ſo, as well as 
ſaid to be ſo. ; 

zdly, The ſaying indor/avit, quaſi recepte efſent pro cuſtu- 
mis, &fc., is not well. In an indictment of forgery it is 
not well to ſay, the defendant forged a falſe deed, pur- 
porting quaſi a conveyance, &c., but it muſt be continen. (a), 
c. So here it ſhould have been, that the defendant made 
2 falſe indorſement, continent, &c. Here is a falſity, but 
nothing is charged that is criminal z for that falſity could 


(a) R. 2 Bl. Rep. 790. That in for- as a paper writing, urporting to 
gery of a will it is not neceſſary to the laſt will, c. is ſufficient, 
charge the priſoner with forging Doug. 300. | 
the en t er. __-* 

| 888 Hh 3 


not 


c. 25. 1.60, 119. 
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be 


Vide 


27s  - Jndiltments, Jufarmations, e. 


not hurt, nor tend to hurt any body but himſelf: And the 


judgment was arreſted.” | FX 
N. B. The iſſue was tried at bar, and the evidence that 
the bills were ſigned at the treaſury by three acting com- 
miſſioners of the treaſury; the defendant called upon them 
to produce their commiſſion, but Halt, C. J. held it not 
neceffary, comparing it to the caſe on the ſtatute of Bye 
and cry: where ſhewing an afhdavit is enough, without 
going * the proof of the juſtices power to adminiſter 


Aldermen of Hertford. 
[Paſ. 12 Will. 3. B. R.] 


19. Dominus Rex verſus The Mayor and 


No proceſs can * the information /upra pl. 1 5., againſt the mayor and 
en et aldermen of Hertford, a motion was made to ſet aſide 
recognizance the proceſs, becauſe no recognizance was given according 
given by inform- to the late act; and this being to try a right, the queſtion 
OOO: was, Whether it was within the ſaid ſtatute, viz. treſpaſſes, 
$. C. Holt 320. batteries, and other,” miſdemeanors, which are frivolous 
Orth. 503- wrangling. matters of an inferior nature? But the Court 

Hawk e. 26. ſaid, that this uſurpation here pretended was a miſde- 

8 8 meanor, and the information might be as vexatious in this 
caſe, as in treſpaſs or battery: That this laſt is a remedial 
law to prevent vexation, and muſt be conſtrued accord- 
ingly; therefore the proceſs was ordered to be ſet aſide, 

but the information ſtood (a). - | | 


(a): K. acc. Rep. By R. Temp, Hard. 248. Str. 1042. 


20, Dominus Rex verſus Brown, 
[Trin. 12 Will. 3. B. R. 1 Ld. Raym. 592. 8. 8.1 


Bills before ſind- T H E caption of an indiQtment was præſentat. exiſtit quod 

— a _ feperalia indictamenta huic ſchedule annexa ſunt bille we- 

wards, ræ. To this, exception was taken by Shower; Iſt, That 
if there be twenty indiAtments, one half true, the other 
falſe, it is within this finding; /ed Curia contra: Seperalia 
indictamenta imports all the ſeveral indictments. Second 
objection, That they were not indictments till they were 
found ; till then they were only bills and they were 


quaſhed for this cauſe, 


7 
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21. Domina Regina verſus Clerk. 
l Tjpaſ. 1 Ann. B. R.] Cd 


A Coroner's inquiſition finding that one Clerk, cum cultyo Far. 16. Holt 
- % fugulum ſuum voluntarie & felonice & ut felo de ſe ſecuit 167. S. O. Co. 
- ſebfem murdravit (a), being removed into this court, was wag 2 
quaſhed, for that, iſt, The wound ought to be ſet forth, — ho N 
and it ought to be alleged that it was mortal, and that the not ſet forth, nor 
party died of it; for it is for that very end and reaſon that 2 r 
the jury have the view: He might cut his throat, and yet 7 Vent. 181 
not die of it. And as to the anſwer, that it ſhall be in- 1 Mod. 32. 
tended, becauſe it is ſaid felonice & ut felo de ſe, it was held, phy mg 
that inquiſitions muſt not be taken by intendment any more 3 Keb. 60% 
than indictments, becauſe the party is to forfeit his n 
and chattels by this finding; and though the cut was | 434g pwnd | 13. 
maibem, it might be ſaid to be done felonice, Vide Dy. 68. 1 Hawk, ch. 27. 
2dly, 'The Court held, that ſuch an inquiſition would be TY; 
good without the word murdravit, and ſo is Dame Hale s 
caſe; and that if an indictment wants the word murdra- 
vit, it ought not to be quaſhed for that omiſſion, for it is 
{till a good indictment for manſlaughter, though not for 
murder: It crept in at firſt to exclude the offender from 
having clergy, and it continues accordingly, _ | 
This inquiſition being thus quaſhed, 4 the body 
had lain buried ſeven months, the coroner took it up 
again and had another inquiſition found, which was com- 
plained of as irregular, and moved to be ſet aſide. Bro- 
derick oontra ; The firſt being inſufficient, is as none at all: 
It was done ſo in Barklcy's caſe, 2 Sid. 101.3 and in Bon- Caſe, ante 10, 
ning's caſe, 1 W.& M. And the not taking it would be Coroner may | 
an injury to the king or the lord of the mano. „ 
Holt, C. J. The coroner need not go ex officio to take the after the burial, 
inqueſt, but ought to be ſent for, and that when the body but e 
is freſh; and to bury the body before, or without „ 
ing for the ooroner, is a miſdemeanor. The body may be * Far. 10. 
dug up again, but it ought to be upon freſh purſuit, not 5 
at ſuch a diſtance of time; for it is a nuiſance, and may 167. 7 Mod. 10, 
infect people. In Barl/ey's caſe, there was the leave of 16. 
the Court for that purpoſe. At laſt it was agreed to þ tra- + Far. 16. 
verſe this inquiſition, and to try it at the aſſizes. 12 
| x 5 


(a) Query if it ought not to be eccidits inſtead of murdravit ? ** 


22. Domina Regina verſus Smith. 
(Nich. 1 Ann. B. R.] 


AR. Broderick took exceptions to a conviction of deer- Far. 22. 8. C. 
Conviction of 


"2 ſtealing, where the fact was laid to be done in fo- ter. Realint. 


eta nſit ata for keeping deer, and that the defendant killed 
| 4 | a deer 


: 1 


377 f 


[378] 


23. 7 King verſus Chandler. 


a deer without conſent of the keeper; and inſiſted, that 
r/itat, might be meant of a long time before, and there 
might be the conſent of the ranger; 0 non allocatur; for 
the leave of the ranger is the leave of the keeper, and ed 
ſpeaks the preſent time as well as time paſt. 


PO 


[Mich. Ann. B. R. 1 Ld. Raym. 581. S.C.] 


Carth. 501, 5c8. 
Mod. 446. 
Summary CON » 
victions myſt be it. 


Conviction of deer- ſtealing on 3 & 4 V. & M. c. 10. 
was returned on a certiorari, and exceptions taken to 
And it was ſaid by Holt, C. J. that in theſe ſummary 


copftrued ttrit- proceedings the right of an Engliſhman of being tried per 


ly. Holt 214. 
8. Co Caſes B. * 


314+ 3 D. 305. 
p. 6. 22 


"pares ſuos was taken away; therefore the Court was to 
conſtrue them ſtrictly, ſo 
offence within the act, and that the juſtices proceeded ac- 


ſo far as to ſee that the fact was an 


cordingly (a). And theſe points were agreed; rſt, That 
the fact in the conviction need not be laid contra pacem, for 
mere form or formality is not required in theſe nor any 


Not laid contra 
pacem. 4 Co. 41, 
$% | 


other ſummary proceedings, 
general, This is not the king's profecution 
no fine; but the proſecution of the party, and this is the 


Et per SER attorney- 
e can have 


' memorandum of what the juſtice had done in that matter. 


That between 
ſuch a day and 

| ſuch a day he 
killed three deer, 


Adly, That inter ſuch a day and ſuch a day he killed 
three deer, is good; for if a day certain were alleged, the 
informer is not tied up to that: Now in theſe cafes he is 


is well, Brown. confined to give evidence of a killing within theſe days, ſo 


Form. pl. 50, 
250, 251, 252, 
260. Vide Ent. 


186. 2 Lev. 72. Tho. 91, 92. Vid. 186. Co. Ent. 158. Cc. 


that it is more certain and better for the defendant ; and 
Northey cited Raft. 410. Hern. 549. Winch. 54, 547. 


Otherwiſe it 


is in informations at common law, becauſe every diſtinct 
_ offence creates a new penalty, but in treſpaſs a fact may be 
laid to be done divers diebus & vicibus inter ſuch a day 
and ſuch a day; becauſe it is not a new action, but an in- 

_ creaſe of damages, per Gould, quod Holt, C. J. conceſſit (ö). 
Zadly, That ap unlawful killing is ſufficient, and it need 


3. con- 
- fiderat. eſt quod 
convictus eſt, is 


4 Poſt. 4383 


(a) Vide 2 T. R. pa. 18. Boſcawwen 
on Convictions, pa. 10. In the latter 
it is obſerved, that as to thoſe parts of 
the record which are neceſſary to ſhew 


the juriſdiction of the magiſtrate, and 


give him cognizance of the complaint, 
the Courts are more ſtrict in their rule 


ef conftruftion, and expect more pre- 


not ſet forth a hunting, nor how the deer was killed. | 
athly, That ideo confideratum eft quod convictus g, with- 
out r gu ferisfaciet, is ſyſhcient (c); for the ſtatute gives 


that 


eiſton in the ſtatement, than as to the 
ſte ps which follow when that eſſential 
point has been aſcertained. : 
(6) R. acc. 10 Mod. 248. 
(e) R. cont. Str. 2, 858. In the report 
of this part of the caſe in Ld. Raymond, 


the objection is ſaid to be, that the 


judgment was guod forisfaciet 3 wheres 
FCCCVVVVF ag 


the Court, they held, 


Indiſtments, Inkormations, &c. * 378 


that in conſequence, and the judicial part ends at the con- ſufficient with- 
viction; the reſt is only conſequence and execution. out forisfacier, 
5thly, That if the owner of the park die before execu- — 
tion, and the conviction is affirmed here, his executors execution. Ante 
ſhall have a levari facias (ſed videtur, it muſt be upon affi. 39» 379. 
davit, and then the matter ſuggeſted on the roll}. 80 may | 
the churchwardens without ſuggeſtion or ſcire facias, and 
ſo may the king (a). 1255 Do 8 


as it ought to have been ideo confidera- We Videz Bur. 1163. Boſe. on Conv.1 1 


tum eft quod, Se. In Carth. it is ſaid (a) A particular form of a con- 


to be, that there was no conditional viction for deer-ſtealing is preſcribed 


judgment for ſetting on the pillory, Ai, by ſtat. 16 G. 3. c. 30. 


24. King ver ſus Speed. 13791 


[Mich, 1 Ann B, R. 1 Ld. Raym. 583. 8. C. 


ON. conviction affirmed in B. R., a levari fac. Was Cirth. ges 50. 


awarded to the ſheriff to levy the penalty: The ſheriff On conviRtion - 
ſeized the goods and ſold them, And this coming before 22 


iſt, That this Court muſt award execution; for the re- — 8 
ri - n 


cord here cannot be removed or ſent back to the juſtices; Cg B. R. 328. 


and as the Court have a power to affirm the conviction, the 
Court in neceſſary conſequence have power to award exe- 
cution. E | , if 8s. 
2dly, This execution cannot be awarded to the con- 
ſtable, as it would, if the record had been before the juſ- 


ttces; but it muſt be awarded to the ſheriff, for he is the 


officer of the Court, and the Court can take notice of no 


other. | | | 
3dly, It may be by levari faciar, empowering the ſheriff Where the law 
to ſell the goods, The words of the act are, That the of- fe — 


fender ſhall forfeit 40 J. to be levied 1 of diſtreſs; peneßt, che offi- 


and in ſuch caſe the diſtreſs ſhall not be deemed to be a cer may ſell. 
diſtreſs taken as a pledge, but a diſtreſs to ſell; for the 

ublic being concerned, it ſhall be conſtrued the moſt ef- 
fectual levy by diſtreſs. Thus upon a diftringas in a court- 
leet for a fine, as in caſe of nuiſance, where the public is 
concerned, the officer may ſell of common right: But 
upon a diftringas in a court-leet pro certo leta, the officer 
cannot ſell the diſtreſs of common right, without a cuſtom : 
So for a diſtreſs in a court-baron, he cannot ſell without 
cuſtom ; but in caſe of the ſewers, the officer has a power 


to ſell the goods, Vide Al. 92. 1 Keb. 733. 2 Jones 25, 
Ws F 


be by levari fa. 
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25. Domina Regina verſice Jones. 


Trin. 2 Annæ, B. R. 2 Ld. Raym. 1013. S. C.) 


- 
« 


Chea*, where 

indictable. Far. 
40. Mod. Caſes 
42, 61, 105, | : 
714, 301, 311. ſend him. 


M 


R. Parker moved to quafh an indictment, which was, 

that the defendant came to A., pretending: B. ſent 
him, to receive 20/., and received it, whereas B. did not 
Et per Cur. It is not indictable unleſs he 


came with falfe tokens; we are not to indict one man for 


2 Salk. 268. 
Contra, pag. 
522. Cart. 377. 


Iedictment H. 
38 edit. vol. 4 


making a fool of another: Let him bring his action (a). 

In Bainhaw's caſe, there was an indictment, for that A. 
borrowed 5 J. of the defendant, and pawned gold rings to 
ſecure the payment ; and that at the day A. tendered the 
Vide Com. Dig · money, but the defendant refuſed to deliver 
and it was quaſhed (5). 


"= 


up the rings ; 


pa. 400. 2 Bur. 1125. Nehuff's Caſe, ante 151. Str. 866. 


(a) See ſtat. 30 G. 3. c. 4. con- 
cerning perſons: who, knowingly: and 
deſignedly, by falſe pretences, obtain 
from any perſon money, goods, wares, 
or merchandize, with intent to cheat 
and defraud. any perſon. or perſons of 
the ſame. : 

: (6) Per Curiam, Rex v. Wheatly, 
2 


ur. 1125. Fhe true diſtinction that 


ought to be attended to in all caſes of 
this kind, and which will ſolve them 


all, is this: That in ſuch. impofitions 


26. 


quaſh an indict- 


ment removed by 


or deceits, where common prudence 
may guard perſons againſt the ſuffer- 
ing from them, the offence is not in- 
did able; but the party is left to hig 
civilremedy for the redreſs of the injury 
which has been done him. But where 
falſe weights and meaſures are uſed, or 
falſe tokens produced, or ſuch methods 
taken to cheat and deceive, as people 
cannot, by any ordinary care or pru- 
dence, be guarded againſt, there it is 


an offence indictable. 


Anonymous. 


(Mich, 2 Ann. B. R.] 
ND ICTMEN was removed by certiorari, and, upon 


the awarding the certiorari, a recognizance taken; and 


certiorari after now Saltel moved to quaſh, the indictment; but it ap- 


the e, F 
for trying for- 
— 6 Moc. 
245. 8. C. 

2 Salk. 652. 


pearing that the recognizance was forfeited, the Court 
would not hear the motion. Halit, C. J., ſaid, The prac- 
tice was or ought. to be now altered by the late act; be- 
fore that, the defendant came ſoon enough at any time to 
move to. quath, but ſhould not be allowed to do it now, 


after his recognizance forfeited by not carrying the record 
2 Hawk. c. 25- down to the next aſſizes to be tried; and for the ſame rea- 


ſect. 126. 


ſon the Court refuſed to let him take any exceptions, either 


to the certiarari or return. | 
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27. Domina Regina verſus Daniel. 5 
(Hill. 2 Ann. B. R. 2 Ld. Raym, 1116. 8. C. cited.} 


NDICTMENT, for that at ſuch a day and pla nditmen 
I defendant quendam Carolum. Scat, Fe fſove Li — — for —_— 
aum cujuſdam Foſephi Biſhop, extra domum E. ſervi= des from his 
Hum pradict. Faſephi magiſtri ſui. diſcedere p ſeipſum abſen-. maſter, Mod. 
tare illicit allexit- procyravit & caiſſauit . & quad adtunc & Caſes 101, 182, 
| diverſis. diebus antes illicite ſeduxit eundem. Carolum ad 200 153. K 
Car olina, hats, valoris, e. de bonis. & catallis prefat, Jo- Abr. 55. Noy 
ſephi extra domum &. ſbopam ipſſur Joſephi illicite capiend. & 105. 3 Salk. 
aſportand. & ill, adtunc & ibidem injuſte cepit recepit & ha= ms — 192, 
uit ſciens bona, &c., & pred. Carolum efſe ſerum: prefat, 289. Holt 346. 
Je. The defendant being found guilty, it was moved in. 3 Bor. 359% 
arreſt of judgment, that this was but a private injury, for _ Dig-Ind> 
which caſe lies, and not in its nature public to. maintain 4- Pa. 388. 
an indictment (a). Treſpaſs will lie for taking away his | 
ſervaut out of his actual ſervice; but for inticing, caſe lies 
only, and not treſpaſs. 21 H. 6. 31. Alſo no fact is 
laid to be done in purſuance of this inticing; and, as to the 
latter part about the inticing to carry away the goods, there 
is no venue laid where the goods were taken away: And 
judgment was arreſted. And in the caſe of the Queen 
and, Colling aucad, Mich. 3 Ann., in this court, which was Mod, Caſes 238. 
an indictment of the ſame nature, the judgment was alſo | 
_ arreſted for the ſame reaſons. | 


(a) R. acc. Cowp. 54. 


28. Domina Regina verſus Wyat. 


[2- Ann. B. R. 2 Ld. E *. ] 189. S. C. Forteſcue 127. 


12 CTMENT ſetting forth, that one Naſh was con- Ante 275. Con- 
1 victed of deer-ſtealing upon 3 & 4 V. & M. cap. 10., fable inditable 
before a juſtice of peace, and that the defendant being a — by 
conſtable, the juſtice * directed his warrant to him to levy. common law or 
the penalty, and that he had levied the penalty, and had de Rep. | 
not returned his warrant, nor made any return or certifi- [og . 
cate at all. The defendant was found guilty, and the in- [ 381 ] 
dictment removed hither by certiorari, Et per Cur, re- 
ſolved, | oy. 
ft, Though the conſtable is not named in the ſtatute, Conſtable is the 
nor appointed to be the officer to execute theſe warrants, RALLIED 
yet the juſtices may command him to execute them; for peace. 2 Salk, 


8 at common law the conſtables were ſubordinate officers * 2 271 
j > xf | t 0 » IO, 1. . 


30 -  [Jndiftments, Intormations. &. 


8 to the conſervators of tlie peace, ſo are they now the pro- 
| bhi 959r? per officers of the juſtices: The conſtable of the hundred 
2 Sho. 75, may arreſt for breach of the peace as well as a petit con- 
ſtable, 3 Cro. 378., and was an officer at common law, 
notwithſtanding the opinions to the contrary ; and the ſta- 
* | tute-of Winton only enlarges his authority. Vide Hales 
' Pleas of the Grown. 3 Keb. 234. 5 
2 dly, Where an officer neglects a vg e on 
him, either by common law or ſtatute, he is for his de- 
| fault indictable (a). Et nota: In this caſe, the indictment 
1 was not laid contra formam flatuti, nor need it have been, 
though the conſtable had been named in the ſtatute; be- 
cauſe the conſtable is an officer of common law, and when 
a ſtatute requires him to do what without requiring had 
been his duty and he muſt have done, it is not impoſing a 
new duty, and he is indictable at common law for it. 
zaly, They held, he need not return the warrant itſelf, 
for that is not required; it may be neceſſary to keep it for 
his own defence; but he muſt either return that, or cer- 
tify what he has done upon it; for without this the pro- 
ſecutor cannot attain the end of his proſecution, and the 
defendant cannot be diſcharged ; and in a writ of execu- 
tion, where ſomething more is to be done upon it, an at- 
tachment lies againſt the ſheriff if he does not return the 
writ. Laſtly, They held, that contra pacem was ſurpluſ- 
age, and could neither do good nor harm, becauſe it was 
a nonfeaſance (60): n 


(a) R. In the caſe of the King able to the law for every part of his 
againſt Benbridge, M. 24th G. 3. that conduct, and obnoxious to puniſiment 
dns a perſon holding a public oftice for not faithfully diſcharging it. 

under the king's letters patent, or de- (3) See Stra. 233. Bur. 1729. 
* rivatively from ſuch authority, is amen 2 


29. Domina Regina ver/zs Gould. 
[Paſ. 3 Ann. B. R.] | 


6 Mod. 163. 8. C. | NDICTMENT, for that a poor boy being put out ap- 
1 — prentice to the defendant purſuant to the ſtatute, he vi 
for refuſing to S arms refuſed to provide for him. Et per Cur. Since 
provide for an wie allow the juſtices power to put out apprentices, we 
apprentice. Ante. muſt allow an indictment for diſobedience, either in caſe 


66, 68. 2 Salk, * k . | 

491. of not receiving, turning off, or not providing for ſuch ap- 
prentice, as the law requires; and the vi & armis is ſur- 
pluſage (c). n . 


(c) The ſtatute of Elia. not annex- ment; and the fatute 8 and 9 Will., | 
ing any penalty to a refuſal, the only which giyes a ſpecific penalty, and a 
puniſhment was neceffarily by indict- ſummary remedy, being merely affirm- 

x: | ative, 


Andictments, Jnformations, &. 382 
< ative, would not annul the former Note to Stephen v. Watſon, ante ac. 
mode of proſecution. Vids 2 Bur. 799. Tamen quere nd 5 of 
. Cowp. 524, 650, 2 Hawk, c. 25. f. 4. : | 9 | 


30. Domina Regina ver/us Culliford. [ 382] 
DER Cur. If there be two inditments againſt H. for Where two in- 
the ſame thing, as if one be found by a coroner's in- 4i&tments are for 
queſt, and another by the grand jury, and H. is acquitted ants = 
upon one, yet he muſt ſtill be tried upon the other, to both at once. 
which he may plead the former acquittal ; 'but the uſage 3 Salk. 39. S. C. 
of the Old Baily is, and indeed ſo is the faireſt courſe, to es 
try him on both indictments at once. | 


31. Domina Regina verſus Pierſon. 
[ Trin. 4 Ann, B. R. 2 Ld. Raym. 1197. S. C.] 


NDICTMENT found at Hick#s Hall, for that the Indictment lies 
defendant ſuit communis lena ac male diſpaſitas perſonas in _— mg 
domibus Iupanaribus convenire & ſcortationes & fornicationes but not for 
committere pro ſus lucro proprio illicite procuravit. Upon not N be _—_— 
guilty pleaded, the defendant was convicted, and judg- 6 Mod. 178, : 
ment againſt her; and now a writ of error was brought, 289, 311. 1 id. 
and the judgment reverſed. The Court agreed, 1ſt, That mere. 22 
if a lodger, Who has only a ſingle room, will therewith ac- 7 Keb. 63 rp 
commodate lewd people to perpetrate acts of uncleanneſs, 6 Mod. 256. 
ſhe may be indicted for keeping a bawdy-houſe, as well as Poſt. pl. 35 __—- 
if ſhe had the whole houſe, 2dly, That one may be in- 
dicted for keeping a bawdy-houſe z but a bare ſolicitation 
of chaſtity is not indictable; juſt as it is actionable to ſay, a 
woman keeps a bawdy-houle; but not to ſay, the is a 
whore (a). Ea ira 


() R. acc. Sir. 1100. 10 Mad. 384. Vie Sayer 33. 1 Hawk, ch. 74. 


32. Domina Regina ver/us Atkinſon & al. 


rPaſch. 5 Ann. B. R. 2 Id. Raym. 1288. S. C. 3 Ld. 
Raym. Entries 89.] 


PADICTRENT was againſt A. and others, for that Tao may be 
being receivers of the queen's tax, they did calore officii Io indicted | 
ſui extort money from ſeyeral perſons. Upon a motion otheruiſe for er- 
in arreſt of judgment, it was held, that two men may be _ a trade 
indicted jointly for a battery or extortion, becauſe it is a 29 be ng en- 
| TR . | crime 
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382 Fnviflments, Jalberfiations, Cee. 
bie. 2 Rol. Abr. erĩime at comfnon law, of which they might be jointly or 
377 716. 1 ſeverally guilty. But as to the caſe in 2 Ro. . 
7395 764. . "I" . nl © 3. 23 

| 02.z they admitted that, viz. That two men could not 
| be indicted jointly for exerciſing a trade, not having been 
apprentices; for not being apprentices is that which occa- 
ſions the crime and forfeiture, and that muſt of nexeſſity 
be ſeveral. Judgment for the queen (a). 
(a) Vide 2 Bur. 983. Str. 870, 921. 2 Sz. Ca. 24. 3 T. R. 98. 2 Hawk. 
ch. 25. J. 89. | RE : . 


13831 33. Domina Regina verſus Jennings. 
on 3 KA W. 4 8 IR James Mountague moved to quaſh a conviction of 
1 deer-ſtealing on 3 & 4 V. & M., taken by a juſtice 
x be convict- who entered into a glover's houſe, and, fihding a deer- 
ed. Rep. £Y ſkin, aſked him how he came by it; the glover ſaid he 
725, 227+ 8. C. bought it of J. S., who not giving a good account of him- 
ſelf, was convicted. And the Court held, that the juſtice. 
might enter and convict the perſon, that ſold it; for the 
ſtatute-might be eaſily evaded, if the deer-ſtealer could 
diſcharge fimaſelf . 

(3) The 5th ſection of ſtat. 16G, 3. proviſions reſpecting that offence) ex- 
e, 30. (which repeals the act of 4th preſsly includes this caſe, and requires 
W. and I., and divers other acts eon - the ſkin to be traced from hand to hand 
cerning deer · ſtealing, and makes other to the firſt poſſeſſor. 1 


34. Domina Regina ver/ue M Barret. 
(Mich: g An. B. k.) 


Ik information A Eonvittion of deer-ſtealing being returned on a certio- 
—— rari, the objection was, 1ſt, That the conviction ap- 
de at any time peared to be a year after the day of the information; but 
| afterwards jt was held ſufficient that the information be proſecuted 
within a year after the fact; for that is a good commence- 
ment of the ſuit, and it is from that the computation is 
made in all ſuch cafes. 2d Objection. It is faid to be in 
 guedam loco in ambulacro chaſee,” and this walk may be in a 
Appearance aids Chaſe and not of it; /ed non allecatur, for it mult be in- 
1 tended that the walk was part of the chaſe, and the place 
mary convic= part of the walk. 3d Objection. No due ſummons; non 
dont. Post. 428, allocatur, the defendant having appeared. In a mandamus 
* 2 5 "gg it muſt appear that the party was ſummoned, becauſe he 
Bete. on Coav, is to loſe his freehold, and it is a courſe of proceeding by 
58. common law, wherein no appeal lies; otherwiſe in con- 
victions, which are a proceeding by the ſtatute, in 3 
13 1 "he 


= 


 Indiliments, Informations, &. 383 
the defendant appeared, and that appearance will aid the 8 
want of ſummons: So it was held in Peache's caſe, and all 
the precedents are ſo. ofa * 0 "HSE, 
4h ObjeQtion, Quod convictus oft et forisfaciet ſummam Ante 373. Foris 
20 J. furra formam flatuti, without making a diſtribution, faciet jutta for- 

which ought to be 10 J. to the party grieved, 10 f. to the 3 5 

7 = _ = Court held 7 was well enough. It —_ 4 Geo. in 
is enough to ſay, com vict᷑. eft et forisfaciet juxta forman ebenen. 

Natut.; for by the ſtatute 225 only ares 2 he — 
has goods, which is conditional, and not abſolute; and over ruled in 
by Parker, C. J. the words fuxta, &c., qualify it. Et per fare in an in- 

Cur. The judgment in ſuch caſes ſeldom makes a diſtri- 2 
bution; and it has been a queſtion, Whether convicf. eff the ſtatute gives 
be not enough of itſelf (a). Vide Rex verſus Chandler, |f en te in- 

 antepl. 23. (6b) 2 other for the 
F th Objection: This conviction is pardoned by the late king. Whether 
act of general pardon, being not a final judgment. Yide — | 

. 322. To which it was anſwered by Serjeant Pengelly, pardoned by s 

Iſt, That this is more than an interlocutory judgment, f general Par- 

and that it is a complete * and a final judgment, becauſe a = Kg W_- 
writ of error lies on it. 2dly, He argued, that it could not 68. 2 Bulſt. 183. 
be pardoned : iſt, Becauſe it is a forfeiture to the party _ "an 59 
grieved, and he hath an intereſt in the penalty, and it is 199. zit 238. 
part of the judgment. 2dly, Becauſe the puniſhment of Noy 91. | 
the party in this caſe is by way of ſatisfaction, not for ex- [ 384 

ample, like the three years impriſonment by the ſtatute de 

malefaForibus in parcis. 2 Inſt. 200. 3 Iuſt. 171. 5 Co. 5 f., 

not like 1 Cre. 46, 47, 198. 11 Co. 65, 66. 3 Cre. 338. 
1 Med. 34. 3 Cre. 82, 83. Adjournatur, 


(a) R. contr. Str, 858. | 96. Vide alſo Rex. v. Hall, Cowp. 66. 
(2) Where the diſtribution is dif- Rex v. Vipont, 2 Bur. 1163. Boſcaw. 
cretionary, there muſt be a particu/ar 117. | | | 
adjudication, Rex v. Dempſey, 2 T. R. 
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35. Domina Regina verſus Williams. 
5 {Mich. 10 Ann. B. R.] | 
JNÞICT MENT againſt huſband and wife for keep- Indictment 


ing commun. domum lenocinii, Anglice, a common bawdy- ee. 
houſe. Upon a motion to quaſn it, the objection was, 8 
that the keeping a houſe could not be the keeping of the houſe. Cafes 
wife, any more than it is the keeping of the ſervant, But E. 63. 5-6» 
to this it was anſwered and reſolved by the Court, that the 
wife may be guilty and commit a crime with her huſband, 
and that that crime is joint and ſeveral. Huſband and 
wife may commit a treſpaſs, murder, treaſon. In Dr. 1 Sid. 410. 
Huſſeys caſe, baron and feme were indicted of a —_ 124 as 


384 %0 Jnbiliments, Jnfvemations, dee. 


 K.83. GRe ment of Ward, and the wife was found guilty. Hob. gg. 
wy > os Keeping a bawdy-houſe is a common nuiſance, and the 


ok 5. | indiftment for keeping is a charge againſt them for this 
ſ. 12. MEAN nuiſance, The keeping is not to be underſtood of having 


or renting in point of property; for in that ſenſe the wife 


cannot keep it, but the #eeping here is the governing and 
managing a houſe in ſuch a. diſorderly manner as to be a 


nuiſance, and the wife may have a ſhare in the manage- 
ment-or government of a diforderly houſe as well as the 


36. Domina Regina verſus Ingram 1. 


fHill. 10 Ann. B. R.] 


Battery implies JADICTMEN T againſt the huſband and wife for an 
aſſault and battery; ſetting forth, that they vi et armis 


not guilty pleaded, the jury found both guilty; and now 


inſultum fecit verberaverunt, vulneraverunt, &c. Upon 


an exception was taken, that in/u/tum fecit being the ſingu- 


| lar number, could refer only to one of the defendants, 
2 A1. ergo it was uncertain which was charged, and both could 
2Show: 149. not be found guilty. Parker, C. J. This indictment would 


2 Show. 93, 149. c ä F l 
have been very good, though the igſultum fecit had been 


left out, and it had alleged only vi et armis verberaver., 
vulneraver., &c., for there cannot be a battery and wound- 


ing without an affault, though there may be the latter 


A 


| If anoffencefaf. Without the former. In a civil action, where one part 


ficient to main- of the declaration is ill, and the jury find entire damages, 


tain the indit- the judgment muſt be arreſted, becauſe the Court cannot 


laid, it is enough, 
| — ; fine, and they will ſet it ou according to thoſe facts 


facts ill laid. © hich are well laid. If an offence ſufficient to maintain 


t be well o * — . . -} : 
2 apportion them; but in indictments the Court aſſeſs the 


ee the indictment be well laid, it is enough. Afterwards, 


— Co. 121. 4 . - 5 & . 
2 Hawk. c. 25. in Trinity term following, judgment was given againſt the 


t. 74, 87. Vide 3 
3 defendants. 


37+ Domina Regina verſus Cranage, 


[Mich. 11 Ann. Coram Parker, C. J. Ai nifi prius it 


Middleſex.] 


Indictment for FNDICTMENT, that the biet e with others at the 
breaking the | pariſh of St. Giles in the Fields, riotouſly afſembled, & 
EY guoddam cubiculum cujuſdam Saræ S. in demo manfionali cujuſ- 


in the houſe of 
James, and tal - dam David James fregit & intravit, and thirty yards of 


goods, evi- ſtuff took and carried away. Upon evidence it appeared 


was - exp" of to be the manſion-houſe of David Famſon, and not James: 


and 


in Calvering, in quodam loco wacat. Calverfield, 1 NNE 46. 
ce 


ſouth on a mill in the tenure of J. S. He cited the caſe L. 34. Fielding's 
of the Queen . againſt Sudbury, indictment for an aſſault PL Law 337- 


and battery laid as a riot; two were acquitted, and two 2 Roll. Abt. 677. 


| found guilty; and all were acquitted, for the crime was 
the riot, and the whole charge alleged under that ſpecifi- 
cation and deſcription. - So of the playhouſe; indictment 
for aQting a play and ſpeaking obſcene words, in ſuch a 
pariſh, in a play-houſe in Lincolns-Inn-Fields ; if there be 
no play-houſe in Lincolns-1nn-Fields, the defendant muſt 
be acquitted ; for though the words are not local, yet theſe 
are made ſo. One'may make a treſpaſs local that is not 
ſo. If the ſpeaking had been alleged in Lincolnt-Inn- 
Fields, then it had been laid as a venue; but here it is 
otherwiſe, for here it is alleged as a deſcription where the 
play-houſe ſtood. In the principal caſe, part is local, part Lu. ; 456 
not local; the cubiculum is local, the taking and carrying | 
away is not local; but then all is put together as one entire 
fact under one deſcription, and you cannot divide them, 


4 


je" WET . % 1 2 _ 
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1. King ver/us Dilliſton. 
[Hill. 1 W. & M. B. R. Intr. Hill. 2 & 3 Jac. 2. Rot. 494.] 555 


IN gjecment it was found by a ſpecial verdict, that the cuſtom of a ma- 
cuſtom of a manor was, That if on a ſurrender pre- a. that if ſur- 
| ſented, and three proclamations, the ſurrenderee comes not to be dt. 
not to be admitted, the lord ſhall ſeize as forfeited, Sur- ted on three pro- 


renderee died; three proclamations were made; his heir, <lamations, the 


tenement is for- 


an infant, did not come in; the lord ſeized. Holt, C. J. feited. infant 
held, the infant was bound; becauſe otherwiſe the lord not bound. 
| would loſe his fine; and it is not the forfeiture of the in- ee ow 
fant, but of the ſurrenderor, in whom the eſtate continues Abr. A 2 
till admittance; and that, if it be a forfeiture, it is ſo only Palm. 533. 
 guoſque. But Dolben, Eyre, and Gregory, contra. Cuſtom C5: 790; 
ſhall not be intended to reach infants ; and by Eyre, If it Hob. 95. Plowd. 
had been found expreſsly, that all perſons, infants as well 360. ＋ 372. a. 
as others, &c. he had been bound; for as cuſtom makes 26. oy Sony, 

| his inheritance, it may abridge it. And the lord _— 221, Co. Lit. 


VorL. I. a Ii 


and the Chief Juſtice held, that this did not maintain the Janſon, ounce 
indictment like 2 Ro. 677. Treſpaſs for breaking his cloſe meinten the in- 
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262. b. Show. be ſaid to loſe a fine, for he has a tenement and no fine 
e due, nor occaſion of admittance: And here is no room 
3 Lutw. 765, to ſuppoſe a temporary forfeiture ; for the jury have found 
| 8:C. 3 Mod. the cuſtom to be of an abſolute forfeiture. Nor is the 
CRT "VIS infant within the cuſtom; for as it is found, that if the 
Comb. 113. perſon to whom the ſurrender is made comes not, the 
TING 45 badi of the manor may, by command of the lord, ſeize 
3 T. K 265. fach tenements as forfeited. Vide 1 Leon. 100. 3 Leon. 
221. 8 Co. 99. 2 Cre. 226. 8 Co. 44. is of ſuch a cuſ- 
tom, but the forfeiture is guouſque only, as appears by the 
8 In error on a judgment of C. B. which was 

affirmed (a). : | 


(a) By flat. 9 G. 1. c. 30. ſ. 5., no admitted thereto, nor for the omiſſion, 
infant or feme covert ſhall forfeit any denial, or refuſal to pay any fine im- 
copyhold eſtate for their negle& or re- poſed on their admittance. | 
fuſal to come to any court and to be 


— ö 


2. Earle verſus Peale. 
" THill. 10 Ann. B. R.] 


IN debt upon a ſingle bill, the defendant pleaded that he 
Jac. 494. Pl. 13. Was within age; the plaintiff replied, that it was for 
560, 562. Cafes necefſaries, viz. 10 J. for clothes, and 15 J. money lent pro 
>; <p & erga his neceſſary ſuppSrt at the univerſity. The de- 
| 7** fendant rejoined, that the money was lent him to ſpend at 
ET _ pleaſure, ab/que hoc, that it was lent him for neceſſaries ; 
[ 387 ] and iſſue hereupen was ſound for the plaintiff, who had 
| judgment in C. B. And now a writ of error was brought. 
But cannot bor- El per Parker, C. J. That which is put in iſſue is only, 
row money to whether this money was lent the infant for neceſſaries, not 
| my e xa whether it was laid out in neceſſaries: It may be borrowed 
9 . ro. for neceſſaries, but laid out and fpent at a tavern : A feme 
Car. 502. 2 2. covert may buy neceſſaries, and her act ſhall make the 
b huſband chargeable z but ſhe cannot borrow money to lay 
pl. x6. Andrews Out for neceſſaries. So it is of an infant; he my uy ne- 
278. CaſesB.R. ceſſaries, but he cannot borrow money to buy; for he ma 
297+ Elpinafle miſapply the money, and therefore the law will not tru 


N. ., him but at the peril of the lender, who muſt Jay it out for 


Infant may buy 
_ _neceffaries. Cro, 


x La, Raym. him, or {ee it laid out, and then it is his providing, and 
70 Barby v Bou. bis laying out ſo much money for neceflaries for him. 
cher, ante 279, Judgment reverſed nit cauſa. | 
Cumber. 33r, 85 METS a 

482. 3 Salk. 197. 5 Mod. 368. 
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Inns and Jnn-keepers, 


* Parkhurſt vert Foſter. 
Tun. 11 Will. A Ld. Raym. 479. 8. C.] 


Ep TRESPASS for quartering a dragoon upon the 5 Med.427,430: 
" plaintiff to find him meat and drink, and hay and oe taking 
ſtraw for his horſe, Cc. Upon not guilty pleaded, a ſpe- and diet in his 


cial verdict was found, that the plaintiff kept a houſe at bouie, and let- 
 Epfom, & dimifit conclavia, Anglice, lodgings, talibus quales ins Br wag 


ibid. accedebant propter ſalubritatem aeris & potionem agua- an inn-keeper 


rum, Sc. and that he dreſſed meat for his lodgers at 4d. mw = 4 & 
. . 13. 


ber joint, and ſold them ſmall-beer at 2d. per mug, and |, 83 
alſo found them ſtable-room, hay, Sc. for horſes, at ſuch ſoldiers. Carch. 
and ſuch rates, and that the defendant, being a conſtable, 417. S. C And 


conſta le anſwer- 


quartered a dragoon upon the plaintiff. „ 
Serjeant Wright and Mr. Cowper inſiſted on the 4 & 5 W. ſequential da- 
M. c. 12. by which ſoldiers may be billetted upon inns, mages. 5 Mod. 
" tivery-ſtables, ale-houſes, viftualling-houſes, and all houſes ſell- ck 
ing brandy, ſtrong water, cyder, and metheglin by retail, to be 
drunk in the houſes, and no others, and in no private houſes 
evhatſozver. And that this houſe of the plaintiff's does | 
partake of the nature of all of them; and it is a common [ 388 ] 
and a public houſe kept for gain. * 5 | 7 
| Shower and Broderick contra. It is againſt common right 
to quarter ſoldiers on any man againſt his will, and ſo is 
the petition of right 3 Car. 1., and 31 Car. 2. c. 1., and 
therefore the Court will not extend the ſtatute of the 
45 V. & M. by any equitable conſtruction, and this 
is not a houſe within the words of that act. fſt, This 
is not an inn; for there men come and are entertained on 
acceſs, and the inn-keeper is indictable if he refuſe. 8 


* 


2 Ro. 84. Kel. 50. Pal. 367, 374. Here people lodge on Lodger is . | 


a private contract; here he is as a lodger, there as a gueſt. cone gue 
By common law, if a gueſt ſtole goods from his lodgings, — 
it was felony; otherwiſe of a lodger. If an attorney o lodger. God- 
comes to town and takes a chamber in an inn for the term, bolt 345. 8 Co. 
he is not a gueſt. Mo. 877. Hetl. 49. Fitz. Hoftler 49- 214 pl. OD 
2dly, It is not a livery-ſtable; for there is accommodation 2 Browal. 254. 
for horſes only; here for horſe and owner. 3dly, It is | 
| nat an ale-bouſe, nor viftualling-houſe; for they fell to all 
publicly, and indeed wy deſcribed gued cuſtodrvit tabernam 
: | 


2 eommunemn 


odgers to lodge = 


j 

| |! 
{ 
| 4 
1 
{| 
"=_- 
1 
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Z none. 
wt communem & communit” & publice vendidit, &c. Weſt. 
Symb. Jl. 


F. N. B. 94. Holi, C. J., when this caſe was ſet down for the reſo- 

| 9 lution of the Court, gave judgment for the plaintiff, and 
f ſaid, the caſe was ſo plain, that there was no occaſion for 
giving reaſons. ee eee a ed e 


2. York ver/us Grindſtone. 
[Mich. 3 Ans. B. R. 2 Ld. Raym. 866. S. C.] 


„ing DE PLEVIN for a horſe; the defendant avowed the 
becomes a gueſt, 1 taking and detaining, for that he kept an inn, and 
—_— of a the plaintiff, being a traveller, came and left his horſe 
Velv. 6, there, where he had been kept ſo long, that the keeping 
2 Roll. Abr. 85, came to ſuch a ſum, till payment whereof he detained 
J. Pon. Rep. him. Upon demurrer the whole Court held, that inn- 
. keepers were bound to receive and entertain gueſts, and 
2 Sho, 161. therefore might detain the goods of the 0 till pay- 
22 Ab. tit. ment; but the Chief Juſtice doubted whether the plaintiff 
nns. 1 Burn. RF x | : 
Ale-houſes XV. was a gueſt in this caſe, becauſe he never went into the 
Com. Dig. Ac- inn himſelf, but only left his horſe there, which the inn- 
For Neglige Caſe keeper was not obliged to receive, and without an owner 
2 senes did not receive as an inn-keeper. Powell, Powys, and 
 _ _- Gould contra, That the plaintiff is a gueſt by leaving his 
F horſe, as much as if he, had ſtaid himſelf, becauſe the 
horſe muſt be fed, by which the inn-keeper has gain; 
otherwiſe if he had left a trunk or a dead thing. Vide 
Cro. Fac. 188, 189. Ney 79. Latch 126. Pop. 178. 
Mo, 471 (a). 25 . | 
(a) A perſon came to an inn, and during which time the goods were 
deſired to leave ſome goods there till ftolen, and the inn-keeper was held 
the next week, which was refuſed; liable, Bennett v. Mellor, 5 T. R. 273. 
he then ſtayed to drink ſomething, _ 5 | 


— _ * 4 
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139 JInrolment. 


1. Taylor verſus Jones. 
TS; (Mich. 8 Will. 3. B. R.] 


Deed inrolled A Deed may be inrolled, without the examination of 
"or ** the, the party, upon proof by witneſs that the party de- 
Where two are livered it. Godb, 270. Party died before acknowledg- 
Parties, acknow- ment, yet the deed was inrolled. 3 Leon. 84. And if 

two 


* 


Joint-tenants and Tenants, &. 339 


two are parties to a deed, and one acknowledge it before ledgment of one 
a judge, it binds the other; and at common law there nde che other. 
was an inrolment pro /alva cuſtodia ; and it is the practice, 116. ts ZW. 
that if a man lives in New England, and would paſs lands 717. Dyer 220, 8 
here in England, they join a mere nominal party with him * oY 8 75 
in the deed, who ee e it, and it bind. 


* 


2. Lady Anderſon's Caſe. 
15 lch. 11 Wil. 3. B. R.] SER 
THE Court made a general rule, that all deeds ſhould = Lil. 69. 
I be acknowledged. on the plea- ſide in this court, and | 


not on the Crown ſide; and that the acknowledgment 
ſhould be in open court. | 


* 


9 —— —_—_—_ 
* — — 
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Joint-tenants and Tenants in \ 399 
69% Common. 


Tg 982 Stedman ver/#s Bates. 1 
[L Mich. 7 Will. 3. B. R. 1 Ld, Raym. 64. 8. C.] 


N replevin the defendant made conuſance as bailiff to 5 Mod. 141. , | 
the Counteſs of Saliſbury, for rent-arrear, for that J. S. Lo 1210, 
was ſeized, and made a leaſe, &c., and died, and the re- fois is pul 
verſion deſcended to the fame Counteſs of. Saliſbury and Co. Lit. 154. a. 
her fiſter as heir. On demurrer the Court held this conu- 3 2 

ſance naught; for by Littleton himſelf, both ſiſters muſt B. R. 36. 


join; both take as heir by deſcent, and make but one heir, Carth. 346. 
f 2 Bl. Com. 188. 


to whom the rent deſcends as one entire inheritance. ä 2 Lutw. 1211. 


2. Ward verſus Everard. 


| [Hill. 10 Will. 3. B, R. Intr. Hill. 7. Rot. 718. 1 Ld. Raym. 
77 422. S. C. | 


rent to five 


liff to A. and B., and ſhewed that Sir Robert Carr — 


was ſeized in fee of the locus in quo, and granted one an- vided; to bold 


| a | tg 
nuity or youly rent of 1 by 5 to A., * C., D., and by wh —— 


RE? LEVI N; the defendant made cognizance 2s bai- Grant of 1001, 


& 
+ o 4 


1 


30́ ũ. Point tenants and Cenants, See. 


de Granttes to de equally divided between them, to haye and to re- 


3 C 24 ceive to them and their reſpective aſſigns 200. to each du- 
16” ring their lives, and the life of the longeſt liver of them; 


* Ante 22 


* 3 Mod. 209. and that if any one died, his ſhare ſhould be equally di- 
— Theal=Pig: d among the ſurvivors, and that A. and B. are the fur- 


. vivors. The plaintiff pleaded in bar an act of parliament 
ao jointly. to make void all conveyances made by Sir Robert Carr be- 
or IS fore ſuch a time: And iflue being joined, whether this 
241, 637, 651. grant was made before ſuch a time; vis. April 1630, was 


Fu 23:24 tried at bar, and found for the avowant; and Pemberton 
* Jonks > 4 moved in arreſt of judgment, that tenants in common 
5 Mod. 5. S. C. could not join in an avowry, but muſt avow ſeverally. 


Comb. 329. Litt. feet. 317. And that the grantees were tenants in com- 


- Carth. 340. 


Holt 368. Vide des were, 2 Ro. Abr. go. Sty. 211. 2 Cre. 656. 1 225, 
27 


, Mz. Od. o5, 
2 Eq. Ca. Ab, 328 | 
535. 1 Bro. per Holt, C. J. The words, equally to be divided, cannot make 
P. C. 189. a tenancy in common in a deed, though they may in a 
[ 391 ] will; and the words, to have and receive 20 J. a- piece, 

are an explanation how the money on receipt is to be diſ- 
2 Roll, Abt. £0. tributed, wit. ſo much to one, and fo much to another 
pens 76 but do not ſever the grant nor the rent; for it is not /eve- 
El. a 03 rul rents nor ſeveral grants, but one rent and one grant un- 
3 Mod. 2-9. divided. If they were tenants in common, then each of 


4 bd. them muſt avow de quinta parte of 100 l. and not for * 1001. 


„ Query if this If one coparcener grants a rent of 20 1. for equality of par- 


ought not to be tition to the other two, viz. 10 J. to one and 10 l. to the 
20.) bdther, they have but one rent, and the viz. is but explana- 


| Grant to A. and tory, 1 Iii. 169. b., which caſe is not to be diſtinguiſhed. 


een heron And the Chief Juſtice ſaid, If a man'grants two acres to 


the other to B. A, and B., habend. one acre to one, and the other acre to 


they are joint - the other, the Habendum is void and repugnant, Hob, 172. 


haas, And ſo here, where the grantor has granted one rent, it 


is repugnant to the very words of the grant to make it ſe- 
veral grants of ſeveral rents. Judgment to the avowant, 85 


; Hin. 12 Will, 3. B. R. I ILd. Raym. 622. Comyns 88. ; 

gf 8. C. 1 F. Was. 14. 8. C. | 
ws hs © C OPYHOLD lands were ſurrendered to the uſe of 
week, grodly 1 A., B., and C., and their heirs, equally to be divided 
bedivided, make | tween them and their heirs reſpectively. Gould, J. and 


tenancy in com : p 
mon. Ina will Taurton, J. held this a tenancy in common, by reaſon of 


| they do, but not he apparent intent of the parties. LN. B. and ſaid, that 


in a deed. Sur- a : 
——— of 8 it was here in the caſe of an uſe, which muſt be conſtrued 


hold to be con- according to wills to fulfil the intent; and in the caſe too 


8 « will. of a copyhold, wherein, to ſupport the intention of the 
: 37 | parties, 


Jꝛoint⸗tenants and Tenants, &c. 301 

parties, limitations of eſtates have been admitted, which Oro, El. 696. 
are not allowed in frecholds. 1 Ro. Ab. 67. 2 Cro. 434. Ben. 46. 3 Co. 
Pop. 125. 1 Saund. 15 1. 2 Vent. 365.] But Holt, C. J. 189. Eco. Car. 
contra, held it a joint-tenancy, for that the words equally, 75. 2 Selk ass. 
Sc., import no more than was implied in the foregoing 50 2 = 
words, i. e. to have alike, which they cannot but have as Lilly Ent. 2 
joint-tenants ; and that copyholds will not paſs by more — 

improper words than frecholdſes. 3 Atk 11. 1Þ, Was. 71. 
If a feoffment be to A. and B. equally to be divided, 3 Mod. 20g, 
they are joint-tenants;, for they have the land by one title fi. ES: A 
and eſtate, and equally to be divided, imports nothing but 2 Roll. Ab. $9, 
what was implied before : But if it be to A. and B., haben- 90. 
dum one moiety to A. and the other to B., they are tenants 
in common, for they have ſeveral titles, and there muſt 
be ſeveral liveries, and the habendum is conſiſtent. But if 
it were habendum ten acres to one, and ten to the other, 
the habendum would be void for repugnan @ 
As for the word divided, he held that did not import a; Lev. 3-3. 
tenancy in common, for their poſſeſſion mult be entire & . 194+ 
pro indiviſo ; to divide would be to deſtroy it; and it is Ce. Lic 17. 
ſtrange to create an eſtate from a word which implies only 199. b. 
what would deſtroy it. | | 

'Tenants in common hold by ſeveral titles or ſeveral 
rights; but, their poſſeſſion is entire. At common law | 
they were not-compellable to make partition: And there- Co. Ent. 413, 
fore in ſuing a writ of partition, the party never ſhews“ 
whether he is tenant in common or joint-tenant z the po- | 392 ] 
ſeſſion of the one is the poſſeſſion of the other, and he can- 
not be a diſſeiſor without an actual ouſter (a). Hob. 120, | 
Mo. 868. "Mo: | | 
A deviſe to two .and their heirs equally to be divided, 1 Vent. 376. 

was formerly looked on as a joint eſtate. Vide Dy. 25, „ 
158. Benl. 19. 3 Cre. 330. Now indeed it is an eſtate in 3 Leon. 19. 
common, not by force of the words, but that it appears to 3 Co. 39+ b. 
be the intention of the party that there ſhould be no ſur- 
vivorſhip. A deviſe to two equally to be divided, Haben- 
dum to them and the heirs of the body of the ſurvivor, is a 
joint-tenancy. Style 211, 434. | | : 
Laſtly he ſaid, joint-tenancies were favoured, for the = 8 29. 
law loves not fractions of eſtates, nor to divide and multi- 6 Co. f. 8 Co. 
ply tenures. [N. B. Whilſt the eſtate continues in joint- 104. 
| tenancy, there is no alteration of the tenure, But if you 
turn it into a tenancy in common, all the entire ſervices 
- multiply. ] But judgment was given according to the opi- 

nion of the other two juſtices (b). 5 | 


(a) Vide note to Reading and Royſton, 12 Mod [Cafes B. R.] Ld. Raymond + 
2 Salk. 423. 5 | and P, W. is reported very much at 
(6) In note 4th to Harg. Co. Lit. length, and the arguments on each 


190. 6. it is ſaid, that as this caſe in fide are very elab6rate. It is an au- 
| | | 114 thority 


_ - Holt 302. 


+ 


In Stringer v. Philips, 1 Eq. Ca. 


291, the judgment is ſaid: to have 


been reverſed ; but that is demied 


by Lee, Ch J. in 1 Fill. 341: In Rig- 
den V. Vallier, 3 Ath. 731. 2 Fez. 252, 
conſtrued as a will, 
2 Salk, 620. 8 3 


the opinion of Gould and Turton is 


affirmed by Ld. Harawicke contrary. 
to the opinion of Holt, and the doc- 


. » 


. 
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* „ 
mY . , Saas ” 
4 4 * L os , 2 2 * * * + * " 
* 6.8 AS 0 2 LN 1 "Y , 
1 or" by 8 5 * 
” 


thority fit to be reſorted to wherever 
the doubt is, whether there ſhall be a 
tenancy in common or a 4-508 % 


ſeized, . In Goodfitle v. Stokes, 1 N. uſe. 


the it is extended to the caſe of a 


aſe and releaſe; and in Denn v. Ga. 
kin, Cowp. 660., Lord Mansfield ſays, 
It is certainly the better opinion, more 


liberal, and better founded in law. 


With reſpect to a ſurrender bein | 


Tenant in com- N E tenant in common may difſeiſe the other; but it 


mon may difſe:ſe 
His companion. 
Far. 39. Co. 
Lit. 199. b. 
Ante 302. Poſt. 
423+ Vide 5 Bar. 2604. 


(a) Vide note to Reading and Rayſton, 2 Salk, 423. 


muſt be by actual diſſeiſin, as turning him out, hin- 
dering him to enter, &c. But a bare perception of pro- 
fits is not enough. Per Cur. (a, 1 ee 


* 


PIO 4 X T4 8 
— CO — — 


p x nk 
3 N 
At * — 


Joint and Several. 


/ 


45 Heydon verſus Heydon. 
(Mich. 5 W. & M. B. R.] 


Two partners, 


LE MAN and Heydon were co- partners, and a 


„0 
execution againſt C judgment was againſt Coleman, and all the goods both 


one; ſheriff muſt 
ſeize all the 


of Coleman and Heydon were taken in execution: And it 


goods, and ſell was held by Holt, C. J. and the Court, that the ſheriff 


an undivided 
moiety. Show. 


muſt ſeize all, becauſe the moieties are undivided ; for if 


174. 3 D. 306. he ſeize but a moiety, and ſell that, the other will have a 


P- 10. 8. GT 
Comb. 217. 


(3) R. acc. Jacky v. Butler, 2 Ld. 
Raym. 871. In Buckhurft v. Clinterd, 
1 $ho. 174. A. and B. were partners ; 


after ſeizure of the partnerſhip goods 


right to a moiety of that moiety ; but he muſt ſeize the 
whats: and ſell a moiety thereof undivided, and the vendee 
will be tenant in common with the other partner (b). 


upon an execution apainſt A., the ſhe» 


Tiff returned ulla bona to an execution 
againſt B., which was held falſe. Mar- 
riott v. Shaw, Com, 274. The rule is 


the 


| Journeys Accounts, 
he ſame with reſpect to goods levied | 


by warrant of diſtreſs from a juſtice of 


peace, Het“ Skip, 1 Lex. 239. The. 


execution againſt one partner can only 
af the partnerſhip ſtock ſubject to 
the liens of the other, S. C. cited and 
approved, Cong. 449. Fox v. Han- 

bury, Cowp. 449. One partner, after 
an act of bankruptcy by the other, and 


before ſuch act by himſelf, bona fide 
diſpoſed of partnerſhip effects, the diſ- 


poſition was held good againſt the joint 
aſſignees, Eddie v. Davidſon, Doug, 


2. Robinſon verſus Walker. : 
Cl. 1 Ann, B. R.) 8 


$392 


650. Execution being El 

upon the joint effects of A. and B., 
and there being an affidavit that B. 
was entitled to an equal ſhare of the 


partnerſhip effects; the plaintiff 's affi» 


davit denied this; and charged B. with 
embezzling the joint ſtock. The Court 
referred it to the; maſter” to take an 
account of the partnerſhip effects to 


which B. was entitled, and directed 


the ſheriff to pay a part of the money 
levied, equal to the amount of ſuch 


ſhare, to the afignees of B. 


[ 393] 


15 covenant the plaintiff declared, that the defendant 7 Mod. 78666. 


and J. S. convenerunt pro ſe & quolibet eorum, that they 
or either of them would lade ſuch a ſhip, and pay for the 


What words 
make a covenant 
Joint and ſeveral. 


freight, Sc. The defendanr pleaded in abatement, (a) that Co. Lit. 144. b. 
other covenantors were in full life not named, and prayed : Co. 10. 5 Co. 


judgment of the writ: And it was agreed by all, that ob/i- 


3 119, 242. K 
ar. 453. S. C. 


gamus nos & utrumque noſtrum in a bond, is fans and feve- 3 Leon. 260. 


ral. Sed per Holt, C. J. There is a diver 


Dyer 19, 69 
ty between A. age. 


& B. conveniunt & quilibet eorum convenit, and A. & B. | 
conveniunt pro ſe & quolibet eorum, for in this firſt, quilibet Vide 1 Str. 553- 
eorum convenit expreſsly ſevers the lien, but pro quolibet eo- + 55 $90 
rum ſeems to go to the thing to be done, that is, that they 


both or either of them would do it: 


Sed reliqui juſtic. con- 


tra, and judgment was, that the defendant ſhould anſwer 


Over. | 


(a) Query, * that the other covenantor was.” 


Journeys Accounts, 


Elſtobb verſus Thoroughgood. 
Mich. 9 Will. 3. C. B. 1 Ld. Raym. 283. 8. C.) 


'T HE teſtator made A. his executor till his ſon came to 
E twenty-one : A. brings debt, pending which the ſon 


Where one, not 
party to the firſt 
writ, may have 


came of age. Et per Cur. They make but one executor, a wit by Jour- 


and 


” : \ { ; ; : | 
3 AJſuue General. 


es Accounts. | arid it is but ohe executorſhip, and therefore the ſon may 
$ 09-20: 3> | bring a writ by journeys accounts, for he is privy z other- 
1 Leon. 44, 57+ 
| Cro. fac. 218. wiſe had A. been adminiſtrator durante minors ezate of the 
Vi 4 ſon; for then he coming in by the ordinary, and the fon 
by the teſtator, there had been no privity. 50 if the tef- 
— tator make A. his executor, with condition that, if he do 
eee. ſuch an act, B. ſhall be his executor; in this cafe A. is an 
A bfolute executor, unleſs he determine his office by his 
don act, and then B. is not privy to have journeys ac- 
1. 1 £4. Kaym. counts. 2dly, A writ brought within thirty days after the 
432. Com. title abatement 0 the firſt, is a recent 1 . 


Abatement P. 
3d edit. vol. 1. No” 106. 


— » - 4 
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Ie General. 


[ 394] 


1, Holler a: Buſh, var: 


e e 11 N treo, the deft . and n a ge A in 
derbe. and the biſhop of Saliſbury by preſcription, to grant reple- 
the plaintiff took vint in ſuch a manor, and that the horſe in queſtion was 
| 2nd impounded” the horſe of J. 8. a ſtranger, and that the plaintiff cepit & 
it, and the de- 
S 
replevin, &c e 141 O C n e Tour 
e wy held this plea no more than the general iſſue, for it does 
3 41. Cro, not fo much as admit a poſſeſſion in the plaintiff; for the 
El. 262. Poſt. taking and impounding gained no poſſeſſion to the plaintiff; 
e the horſe was thereby only in cuſtody of the law, and 


8 ſo no colour of action in the plaintiff; otherwiſe perhaps, 
Skin. 674 if it had been cepit & detinuit. S | 


Cafes. R. 120. Com. ms Pleader, E. 14. vol. * 34 edit. pa. 399. 


K 


Hatton verſus Morſe, 
1 Ann. B. R. 2 Ld. Raye. 787. S. C.] 


Payment pleated PE R Holt, Chief Juſtice, In debt the defendant may 
er- anos plead a releaſe, becauſe it admits the contract, whic 


ſumpſit or given 
in evidence on is 2 colour of action, and yet he might give it in evidence 


the general ow. upon nil deber. 
Co. Lit. 282. b. 
283. a 2 Roll. Abr. 682. E. 50S; 273 8. — Holt 39 5,56 


80 


JlTues and Profits, 394. 
3o in affunipft, the defendant may plead payment, be- Bull. Ni. Pl. 
cauſe it admits the afſimpſir, and yet he may give Ld 153 nen 17. 
evidence on nn afſumpfit ; ſo was the principal” caſe, and Pleader, L 
ſo ruled. O09 Or 1r cyt r15ou8 wo anon: veg 
e ebe 2 ee TITTY 


nns, verſus Taylor. 0 
ich. 2 Aan. B. R.) e 
: IN 2 5 — defendant pleaded, quod 205 per formavit Performance in ; 


omnia em parte ſua performand. ; and it was ruled, that aſſumpſit a- 
this amounts only to the general iſſue. Quere, For the gaben inn” 
aſſumpfit is admitted, ſo that this is but a diſcharge; and Cro. Jac. 544. 
guære of the caſe of Hatton and Morſe ante, if it be not | 


1 1 F 76 BS 3 r a. a4 as * ry * 


P 4 O44 4. 5.4 
* 1 _— — * © 
— 


7 


Britton verſus Cole. 
{Hill. 9 Will. 3. B. R. Intr. Trin. 7 Will. 3. Rot. 187. 1 Ld. 


Raym, 305. S. C. Comyns 51. S. C.] 


ON a levari facias to levy the yearly value of 55 J. found Carth. 442. 
| i by inquiſition upon an outlawry, on a judgment in 30% 453 | 
debt; the ſheriffs took the beaſts of a ſtranger, levant and 10 : 2 poſt. 


couchant, on the land of the defendant; and in an action 408. Iſſue of 
lands not forfeit. 


of treſpaſs againſt the plaintiff in the action for taking theſe © — 
beaſts, wherein he juſtified under the /evar; facias, the til inquifition . 
Court held, 1ſt, That by bare outlawry the party imme- taken; os ali- 
_ diately forfeits his perſonal goods, and they are veſted in inquiſition rope 
the king, and he does not forfeit the profits of his lands, bar. 1 H. 7. 3. 


nor chattels real, till inquiſition taken : And therefore that : ww 2 30. 


an alienation after outlawry, and before inquiſition, is good 2, H. . 7. 30. 
to bar the king of the pernancy; but if he makes a feoff- 30g. pl. 1. S. C. 
ment after inquiſition, the feoffee has the eſtate, and the Ange = 
king ſhall have the profits. Yide 21 H. 7. 19. Hard. 101. Skin. ee 
Ray 17. Dr. & Student, D. 1. c. 22. 2 Ro. 159. Lane 79. B. R. 175. Holt 
3 Cro. 431, 2dly, That the ſheriff may well take the cattle pkg l 3 
of a ſtranger, levant and couchant, for they are the iſſues f anger, le- 
of the land. Star. Weftm. 2. c. 32. 2 It. 433., and the vant and cou- 
land is dehtor; and if the law were otherwiſe, he might cm e 
defeat the king of all by agiſting the land; and _ is cjav; (oof joint- 
ET | tter 


# 


—_— Judge 
tenant and com- better reaſon for their dg liable in this caſe FER for 2 
5 are rent · charge, which is againſt common right, and by the 
dy che inquifi- grant of the tenant. 3dly, That if there be a com- 
tion. Far. 3a. moner, or another tenant in common with the defendant, 
— es his beaſts may be taken upon the land, unleſs the title of 
eenant ſor life, the commoner, or the tenant in common, be found by the 
— inquiſition; and ſo it is of a leaſe for years, prior to the 
2 Roll. Abr x57, Outlawry 3 for they are bound by the inquiſition, and ſo is 
3 59- Lane 79. their title till they avoid it by mn "gs a de droit brought in 
the Exchequer. ꝗthly, That if iſſues be forfeited by a ju- 
ror and returned upon him, his feoffee is liable, nay, he 
in reverſion is Hable, if the juror was only tenant for life; 
for this being a ſervice for the public, the inheritance it- 
ſelf is made debtor, and charged to anſwer it; otherwiſe 
of the iſſues forfeited, and returned upon an outlawry. 
EE The defendant or his heirs, feoffee, or aſſigns, are liable as 
F 396 1 claiming under the ſame eſtate, which is charged with this 
Hard. 101. debt, but it ſhalt not charge him in reverſion or remainder; 
Raym. 17. Poſt. for the forfeiture ariſes from a particular default of the te- 
4. nant, and not from a charge on the inheritance. See 


* 


LEES SY more of this REY title e 23 


th. thts _ — „ 
* 


- : * i 
6 « tL& 5 A 'S © + v# 
1 
Fe J [ ” I. 8 
4 . N g PA A bo 
* 
4 SS * 


5 1. Anonymous. 
l (Mich. 10 Will. 3+ B. R.] 
1. and party. 97 ER Holt, C. J. The mayor of Hereford was laid by the 


Ante 302. heels, for fitting in judgment in a cauſe where he 
himſelf was leſſor of the plaintiff in ejectment, though he 
"FA the charter was  fole Judge of the ww.” | 


| Groenvelt verſus Burwell & al. 
run. 12 Will 3. 'B. R. 2 Ld. Raym. 230. Comyns 76. 8. C.] 


Ant TIO T HE cenſors of the college of phyſicians in Londen are 

3 empowered to inſpect, govern, and cenſure all prac- 
2103. 4. Ber tiſers of phyſic in civitate London, and ſeven miles round, 
2 d. ſo as to puniſh by fine, amerciament, and impriſonment; 


Where H, hy =P convicted Dr. Groenvelt of REES inſalubres pil- 


lular 


 Culas & noxia medicamenta, and fined him 30 J., and twelve as a judge, his 


peace, that may be traverſed ; for he is not a judge, nor 
does he act by judicial authority, though he has power to Hauſe for which 


_ = 


months impriſonment; accordingly. the doctor was taken 4% net na- 
in execution upon this ſentence, and brought treſpaſs 9 Cro. 
againſt the officers and the cenſors: And it was held by 2 Bullt. 64. 


Holt. C. J. | a Otherwiſe of an 
* officer, as con- 


1ſt, That the cenſors have a judicial power; for a fable commite + 
power to examine, convict, and puniſh is judicial; and ting for tus 
they are judges of record, becauſe they can fine and im- 2 Dyer bo. 


priſon. . 2dly, That, being judges of the matter, what * 33s 7 1175 


they have adjudged is not traverſable; and the plaintiff 118. Br. Fa, 
cannot be admitted to gainſay what the cenſors have ſaid Manes: 


. * . S . * | 
by their judgment, viz. that they were in/a/ubres pillulas Lach. - . f — 
& noxia medicamenta. 43 E. 3. 17. 9 E. 4. + 12 Co. 24, Caſes B. R. 245, 


25. But if a conſtable commit a man for a breach of the 5 1 


peace in his preſence, when there was no breach of the 29. Godb, 337. 


„478, 481. 
Bl. Goo. 24. 


commit; for he does not commit for puniſhment, but for fine is ſet is never 


ſafe cuſtody. But here is a fine ſet, & Anis finem litibus im- Yrlable. Mod. 


ponit ; by which it appears, that the cauſe for which a fine 3 Hard. 


is ſet is never traverſable. The matter of a verdict is not * [ ] 

traverſable; and there is no reaſon why the matter affirmed 397 

by the ſentence of a judge ſhould not alſo be untraverſable, 

where the law intruits him to try and determine it with- 

out a jury. 2 | | 
2dly, Though the pills and medicines were really {a/yu- Judge not an- 

bres pillule & bona medicamenta, yet no action lies againſt f fun or rot 

the cenſors, becauſe it is a wrong judgment in a matter either by aQion 


within the limits of their juriſdiction; and a judge is not er indictment, * 
F Cart, 19. 9 Co. 


anſwerable, either to the king or the party, for the miſ- 63. „ pio 


takes or errors of his judgment, in a matter of which he 13. a. 1 Rol. 


has juriſdiction: It would expoſe the juſtice of the nation, Abr. 92. 3 Keb. 


and no man would execute the office upon peril of being Trp 3 


arraigned by action or indictment for every judgment he Vaugh. 135, Ke. 


pronounces. If a juſtice of peace record that upon his 2 Jon. 13. Hard. 
195. Cro. Car, 


view as a force, which is no force, he cannot be drawn in 39g. March 8, 


queſtion, either by action or indictment. 12 Co. 23. 2 Bulit. 64. 
1 Hawk. ch. 72. 


And in the 27 A 19. a judge of oyer and terminer, where 4 


the jury found and preſented a fact to be a treſpaſs, cauſed c. 1. iQ, 17. 
their finding to be entered as a felony, and yet could not 

be puniſhed by indictment, or otherwiſe, becauſe he was 

a judge of record, and the indictment againſt him was to 

defeat his. record, by averring againſt what he did as a 

judge of record. Vide 1 H. 6. 4. 47 E. 3. 59. See Vaugh, 


Buſbel's Caſe, 1 Mod. 184. 2 Mod. 218. 


alty of London. 
' | | [March 2, 1701. In Error. 
Mayor and n- A T Guildhall, debt was brought in the court of the 


| —_— 2 * mapor and aldermen of London, for the penalty of 


penalties of by- à by-law made by the common-council of the city; the 


laws to them - nalty was 400l., of which 300 /. was by the by-law to 


ſelves, but they be forfeited to the uſe of the mayor and commonalty of 


e the ſaid city: Judgment was given againſt the defendant, 


| Eourty other- and he brought error before commillioners appointed to 
wile if the mayor examine thoſe errors, vis. Holt, C. J. Ward, C. Baron, &c. 


could be ſevered. 
Moor gr2. 5 Co. And it was held by Holt, C. J. to which the reſt agreed, 


veg That the mayor and commonalty might make a by-law 
2 15. 2 and limit the penalty to be forfeited to themſelves; becauſe 
683. 8. C. Holt there is no way to enforce obedience but by puniſhment, 
x 396. 1 i which muſt neceſſarily be either —_— or corporal, as 

3 Bur. 1858, impriſonment, which is not legal, unleſs there be a cuſtom 


* 
* 


more than obedience. 


2 Roll. abr. * 2dly, That it might be ſued for in the court of the 


Bt mayor and aldermen, if the mayor could be fevered, and 
[ 398 ] the court held before the aldermen : Thus the chief juſtice 

| of the Common Pleas may bring an action in C. B., but 

then there muſt be a ſpecial entry, viz. Placita coram Jo- 


Banne Blencowe milite, c. omitting the chief juſtice, other- 
| wile it would be erroneous; 8 H. 6. 81. But ſoit is good, 


for the other judges are a court without him : So a judge 


of the Common Pleas cannot take the conuſance of a fine 


| in his own caſe. s 5 
Pot. 426. 2Cro. zaly, That if the mayor was an integral part, ſo as there 


to warrant it; and the direct end the by-law ſeeks is no 


Sha 
2%: 
. 


SY 3. Wood verſus The Mayor and Common- * 


254, 2 Rol. Abr. could not be a court without him, but it muſt be the court 


. C * Li . Z 
on 2 Chan. of the mayor and aldermen, it could not be ſued for there; 


Rep. 21, 117- for then the ſame perſon was judge and plaintiff, agent 
3% and patient, which could not be: The maſters and con- 


freres of an hoſpital are ſeized of an advowſon ; if the 


church is void, they may preſent a confrere, for. he ma 


be ſevered, and yet the corporation remains; but they can- 


not preſent the maſter, 'for he is an integral part, and the 
Adion by mayor fame perſon cannot be doner and donee: So if a biſhop 


and commonalty hath lands in both capacities, he cannot give or take to or 


pore dem from himſelf. So of a mayor, for he is the head of the 
mayor. Co. Lit. corporation; and if an action be brought by the mayor 


Tidal Dig 1s. and commonalty, and the mayor dies, the writ abates; for 
c. 1. l 15. he is the head of the corporation, and by his death the 


corporation is ſuſpended. 


| 4thly, Though the mayor abſent himſelf, and the re- 
Hard. 503 corder fits for him, and that by the cuſtom of the city, yet 


IQ 


| Judgments, 5 398 
it alters not the caſe; for though the recorder ſits perſon- | 
ally, and it is perſonally his judgment, yet it is legally and 
virtually the act of the mayor: The recorder is his de- 
puty, and his act is the act of his ſuperior: The ſtyle of 
the Court is coram majore, &c. And a man cannot ſue 
either before himſelf ox his deputy. 3 
Sthly, That the cafe in 2 Ro, 93., title Fudge, pl. 14., 
was law, but not for the reaſon there given: It was an 
action brought by the mayor before the mayor; but it did 
not appear on the face of the record that the plaintiff was 
mayor; for it was brought by him as J. S., and he was not 
mayor at the commencement, but pending the action be- 
came mayor; and it could not be aſſigned for error, be- 
Cauſe it was not pleaded below; and it was only error in 
fact, and could not be averred, nor appear to the Court 
above without averment. | 


Judgments, - [399] 


1. Clerk verſus Rowland. 
(Trin. 5 W. & M. B. R. 


1 a writ of inquiry, either on demurrer or judgment There mutt be 
four days exclu- 


\ — 


So where there is a verdict, there muſt be four days be- the figning of 
tween the verdict and the judgment; not that in all caſes pr” nv 


there can be a motion in arreſt, as in the principal caſe, 6 Mod. 197, 241. 


where the verdict or inqueſt is the laſt day of the term; 2 Salk. 518. 
but Kill there may be a writ of error, and this time is 77" 
allowed for theſe purpoſes; and therefore, after verdict 

or writ of inquiry, the courſe is for the plaintiff to give a 

rule to enable him to enter his judgment, ne cauſa gſtenſa Cromp. Prac, 
fit in contrarium infra quatuor dies; and, in the principal . 

caſe, execution was ſet aſide, becauſe it was ſued out the 

fourth day after the term, the writ of inquiry being exe- 


cuted and returned the laſt day. 


by default, executed the laſt day of a term, the plain- f. | 
tiff may enter judgment the fifth day after, and not before: W ks or | 


„ 5 5 | Indgments. | 
mt . Anonymous. 
bea. 9 Wil. 3. B. K.] 


Warrant per 10 feme ſole give a warrant to 3 a W 4 


a ns * 1 marry before it be entered, the warrant is counter- 
5 revoked, mandeds and judgment ſhall not be entered againſt huſ- 


Show. 91. Ante band and wife, for that would * the huſband Ss 


117. 2 Saund. 
213+ Far, 33 Cumber. 245. Co. Lit, zue Str. * 


(a) Q. If e be entered after the marriage? Richard s Pr. 


up ſo as to be a judgment at the time B. R. 325. 
when =P was ws —_— A * bk 


; * 


3. Cocke verſut can 
Criia. 9 Will. 3. B. R. 


Where judgment IN a quare impedit the deſendant 800 miſnomer in 
may be entered abatement, and the plaintiff demurred, and gave the 
— $i. common rule to Join, Sc. It was held, that i in all real ac- 
out motion. tions one cannot enter judgment upon a peremptory rule 
5 without motion; and ſo in mixed actions; otherwiſe in 
perſonal; but this extends not to pleas in abatement, be- 


cauſe final 8 9 8 is not _ on 5 


222 e 5 855 BA Duke's Caſe. 


4 


I [Mich. 9 Will. 3. B. R. 114. Raym. 267. 8. 0. 


Judgment for a DD UK E was upon a eval at bar convicted of perjury, 

den _— and upon the capras he was outlawed ; and upon the 
"given againſt Fl. exigent it was moved, that judgment of the pillory might 
in bis abſence. be given againſt him in his abſence. Er per Holt, C. J. 
— 8 Judgment cannot be given againſt any man in his abſence 
EET” ch. 48. for a corporal puniſhment; there is no ſuch precedent. If 
147. a man be outlawed of felony, execution was never awarded 
againſt the felon till brought to the bar. A capias ad ſa 
_ Pisfaciendum domino regi pro fine is common, but there never 
was a writ to take a man and put him in the pillory; and 


ſo ſays Ris Samuel ary won ſearch of precedents, | 


I 


| 5. Anonymous. 
Dzutich. 1e WII. z. B. k. 


A Feme covert, who lived by herſelf, and acted as a feme Jadgmen * 
_ © ſole, gave a warrant of attorney to confeſs a judg- Leſled by feme 
ment, &c., and afterwards moved to ſet aſide the judg- beer be: wh 
ment, becauſe ſhe was covert; but the Court would not motion. Fare * 
relieve her, but put her to her writ of error. ' 11, 139. Vide 

| note to Carpen- 
ter v. Fauſton, ante 114. Cumber, 332. 7 Mod. 10. 1 Rol. 759. 


6. Anonyvmous. 

Mich. 10 Will. z. B. R.] 

A Motion was made to ſet aſide an execution on a judg- Where jan 
ment, upon ſuggeſtion of an agreement between the is confeſſed upon 


— £7. 3% „ . «s . terms, C rt will 
parties, made after the judgment given, viz. that the judg- dle nate a 


ment ſhould be upon fuch and ſuch terms, Et per Holt, them; otherwiſe | 


C. J. Where a judgment is confeſſed upon terms, it being if the agreement 
in effect but a conditional judgment, the Court will lay 1 
their hands upon it, and ſee the terms performed: But 6 Mod. 14, 288. 
where a judgment is acknowledged — and a ſub. 7 Mod. 64 322. 


ſequent agreement made, this does no way affect the judg- , prong 


ment, and the Court will take no notice of it, but put the Rol. 133, 384. 


party to his action on the agreement; and in this caſe the 
agreement being only under their hands, it is no ground 
for an audita querela ; and the Court cannot hold plea of 


an agreement upon a motion. 


7. Domina Regina verſus Fitzgerald. 407 1 


[Paſch. 1 Ann. B. R. 
T H E defendant being convicted of a ſeandalous libel, Judgment altered 
judgment was given againſt him to pay 100 marks e Ame ters 
fine, and go to all the courts in 22 Hall with a : 
Paper in his hat. In Chancery he behaved himſelf impu- 
dently, and juſtified his .offence, for which reaſon the 


Court increaſed his puniſhment by impriſonment. 
8. Anonymous. 


(Paſch, 1 Ann. B. R.] 


Jr. 4 judgment be below for the plaintiff, and error is 5 Mod. 2, 3. 


4 . vet if the record Cumber. 314. 
brought, and that judgment reverſed; yet if the What juizmeat 


will warrant it, the Court ought to give a new * r 
2 * | Oh q 


VoL. I. 


ment increaleg. 


e 


« writ of error. for the plaintiff: But if the judgment be erroneous, and 
2 voy at Ante againſt the plaintiff on the merits of the cauſe, that ought 
2 Salk. 318. to be reverſed, and a new judgment given for the plaintiff 
x1 Mod. 1. Tdefendant}. If an erroneous judgment be given for the 


| 8 Doh. defendant, and it is reverſed, and the merits appear for 
B. R. Temp. the plaintiff, he ſhall have judgment: If the merits be 


Hard 31, againſt the plaintiff, the defendant ſhall have a new judg- 
1 ment. 80 Lo in the Exchequer-Chamber; for they are, 
Com, Nig. to reform as well as to affirm. or reverſe it. 1 Kal. Abr. | 


r 3K ＋ 774. pl. 1. Cre. Car. 443. Hal. 196. 
9. Duke of Norfolk's Cafe. 


Far. 39. 8. G A was given in Zafter-Torm, and, before . 75 
Ene, <3 ſigned, the plaintiff died. 9 per Holt, C. J. That 
death, þ-ovides {hall nat Hinder the er being entered, provided it 
e e enen me of honed nts Be es 
ns anter yer- juries only requires the time of ſigning (a) ſhould be entered 
_ ng 55 the roll, = that. is only fox the benefit of purchaſers ; 
Cumber 145. far if judgment be ſigned in the vacation, yet it is entered 
4282 15 2 b. as of the term before; and none but a purchaſor ſhall be 
4. 2 Lev: $2, admitted: to 4 * was ſigned as of any other time; and it 
6 Med. Oaſes is the courfe of the Court to let all things be done in the. 
sf agua oe vacation, as of the term before. 0 2 


3Vern. 40 Ol, 4 N = ; E | * 4 7 | 
Sid, 1 (e) But without ſigning, good againſt the party, 7 Mod. 2. 


1402 5 10. Attwood verſus Burr. : 
IS Mich. 1 Ann. B. R. 2 Ld. Raym. 821. S. C.] 


2 Jodg- N an inferior court the plaintiff demurred on the de- 
mutrer to a plea 1 7 fendant's plea, and the entry of the judgment for the. 
mult be entered plaintiff on the demurrer was, deg conſiderat, eff, c., and 
For. K = not ſaid as uſual, et quia videtur Cur. hic quad placitum pres 
placit pred, &c, dict. præfat. deferidentis minus {4 ciens in lege, Sc. And 
6% C. , now this judgment was reverſed for that cauſe; for when 
ww 51,3 a demurrer is joined, the Court ought Arſt to determine 


Ante 89. the matter of law, whether / ciens, or minus ſufficiens, be- 
hu on 7- fore they pronounce judgment; and by this judgment it 


3 Salk. 8 does not appear that they determined the matter of law 
Lilly Ent. 225, before them (6). 8 15 

403, 890. . e „ | 
6) In Bellew v. Scott, Str. 440. it being till Hil, 4 Arne, when the jug. | 
was laid by Eyre, J. that khis report is ment of the Court was reverſed upoa 
not right; that, though the point was another point. A 8 


mentioned in Mich. 1 Anne, te cauſe 


. 


11. Cutting verſue Williams, Lill. 1 Aun. 
B. R. Vide this Caſe, title Action fur le Caſe 


for Hundt, pag, 24: pla, 8. 7 Mod, 154. 


12. Anonymous, 
| : | [Mich. 2 Ann. B. R.] 


\ 


F 


a man be arreſted upon proceſs ex Communi Banco, or Warrant to con- 
any inferior court, and gives a warrant to confeſs a fe* judgment 
judgment in this court while in cuſtody, no attorney being 


given in cuſtody, 


there preſent, we can examine and ſet aſide this judgment; 5 Mod. 144. 
otherwiſe where it is to confeſs a judgment in another Med. 1 Mod. 


court (a). 


(a) By the rules both of the King's 


Bench and Common Pleas, no bailiff 
or ſheriff's officer ſhall exact or take 
from any perſon, being in his cuſtody 
by arreſt, any warrant to acknowledge 
a judgment, but in the preſence of an 
attorney for the defendant; B. R. Eafe. 
Ig Ch. 2. 4 Geo. 2.; C. B. 14 Geo. 2. 
1 Cromp. Pr. 316.: but an attorney of 


a different court is ſufficient; Vilnout 


v. Barry, Barnes 36.; Bland v. Patten- 


ham, Str. 530. The rule muſt be ad- 


hered to, though the warrant be given 
by a perſon in cuſtody in Ireland; Fitæ- 
gerald v. Plunket, Str. 1247. If the 
defendant practiſes as an attorney, the 
preſence of another attorney is not ne- 
ceſſary; Barnes 37. : an attorney'sclerk 


is not ſufficient; Barnes 42. Bat the. 


rule only extends to warrants given in 
the particular cauſe wherein the de- 
fendant is in cuſtody, and not to war- 
rants to confeſs judgments in other ac- 
tions; Holcombe v. Wade, 3 Bur. 1792. 
R. That it does not extend to a war- 
rant given to a different plaintiff; Finn 
v. Hutchinſon, 2 Ld. Raym. 797. ; nor 
to warrants given by a defendant in 
_ . cuſtody under criminal proceſs ; CBarl- 
ton v. Fletcher, 4 T. R. 432. (being 
made to prevent the dureſs of impri- 
ſonment, at the ſuit of the party him - 
elf): nor to perſons in cuſtody on ex- 
ecution, unleſs they are prevailed upon 
to acknowledge a judgment for more 
money than is really due; Watkins v. 


Caſ. 85. 7 Mod. 


2. 115. Caſe ant. 115. Cumb. 76, 224. 3 alk. 212. 


Hanbury, Str. 1245. Fell v. Riley, 
Coop. 281.; Birch v. Sharland, 1 T. R. 


715. The defendant, being in the cuſ- 


rody of the marſhal after interlocutory 
judgment, gave a warrant for 200 l., 


with a defeaſance on payment of 49 /. 


the debt admitted to be due, and 81. 
for coſts, not having an attorney pre- 
ſent; the Court granted a rule to ſhew 
cauſe, why judgment ſigned thereon 
ſhould not be ſet aſide for irregularity, 
and were about to make it abſolute ; 
but the plaintiff propoſed to have the 
judgment altered to 49 /., and to allow 
the coſts of the application; which the 
Court ordered: Parkin/on v. Caines, 
3 T. R. 616. The above caſe was held 
not to be ſtrictly within the rule, but 


to depend upon its own circumſtances. 


It was urged, that the rule did not ex- 
tend to a cognowit, or a defendant in 
priſon, via caſe of judgment and exe - 
cution, upon a warrant given by the 
defendant, (being in cuſtody at the ſuit 
of A., to the plaintiff, as a ſecurity ſor 
becoming bail, and for another de- 
mand payable at a future day, for 
which the plaintiff had been bound 
with him, ) being ſet aſide, as well up- 
on this rule as for circumitances of op- 
preſſion; Ruffle v. Hitchacock, 2 Bl, Rep. 


1097. Where a warrant was obtained 


from a defendant, in cuſtody by pro- 
ceſs of the King's Bench, to confeſs 
judgment in the Common Pleas, the 
King's Bench could not ſet the judg - 


K K 2 | meat 


Far. 2, 115, 139. 


eee 


= r . PT Ter es} 61.7 


* 


ment aſide, but granted an attachment 


againſt the plaintiff and his attorney, 
to lie in the ſheriff 's hands a week, to in 
for ſetting aſide the judgment was diſ- 


be executed, unſeſs he conſented in 
C. B. to fatisfaQtion being entered, or 


to the judgment being ſet aſide, with 


coſts; Mocdin v. College, B. R. H. 177. 


Where the defendant ſwore that he 


was the more induced to ſign the war- 


rant of attorney, becauſe he was in⸗ 


an inſtrument of fraud and deceit : 


Juvgiments. | 


formed that if he did execute it under 
an arreſt, and without his attorney be- 
ng preſent, it would be void ; the rule 


charged, with coſts, as the Court would 


not permit a defendant to convert that 


which was meant for his protection into 
Gil- 
man v. Hill, Cowp, 142. mY 


13. Siſted verſus Lee. 


Setting afide 
judgment. 
Vide 1 Bl. 

„ 


; 1. ” i . 
x 14. 


No reference for 
irregularity after 
error brought. 


ng (Mich, 3 Ann. B. R.) 

; 1J20N payment of coſts, the Court will ſet aide a2 
judgment, though it be regularly entered, if the 
plaintiff hath not loſt a trial; and ſo is the common courſe 


Anonymous. 
- [Paſch, 4 Ann. Be- J- a 1 70 
T A defendant, againſt whom judgment was recover- 


ed, brought a writ of error, and afterwards got a re- 
ference to the maſter to examine the regularity of the 


judgment; and the Court, upon the maſter's report, were 
of opinion, that by bringing the writ of error the judg- 
ment was admitted to be regular, and that he ſhould not 
examine that now; and the rule was diſcharged. _ 


| 493] 
| [Trin. 6 Ann. B.R. 


If a judgment of N 
B. R. be reverſed 
in parliament, 
the judgment 
muſt be en 
there. Cro. Jac. 
205. Noy 129. 
-"Yelv. 76. Show. 


Skin. 


15. Phillips. verſus Berry. 


8. C. Ld. Raym. g. Comb. 265. 1 Show. 
360, Skin, 4% %%ͥ/⸗chhl! 


efeiment, judgment was] given in B. R. for the de- 
ſendant; a writ of error was brought in the Houſe of 
Lords, who reverſed the ſaid judgment; whereupon the 
plaintiff applied to the Court of King's Bench to enter up 
the judgment given by the Houſe of Lords; and it was 
c. urge d, that a judgment mult be given either by the Lords, 
ep. Or by this Court: That the Lords could not, becauſe they 
have only the tranſcript of the record before them; there- 
fore this Court muſt, leſt there ſhould be defect of juſtice, 
914, 616. like the caſe of Spaldoe and Ridge, Telv. 74. In treſpaſs, 


Carth, 180, 319, Judgment in B. R. was given for the defendant; error 


* 


was brought in the Exchequer-Chamber, and the firſt 


judg- 


* 


* * 


Jurildiction. 


Judgment was reverſed, and the record retutned in B. RN. 
The Court of B. R. gave judgment quod querens recuperet, 
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1 


J SSL 


3 


and a precedent was thewn in Winchcomt's. eaſe, where the _ 


ſame courſe was taken. Holt, C. J. The Houſe of Lords 
have, in judgment of law, the very record before them; 
9 7 quer de ces, Car. 1. Sid. 236, il eft dit, que dett gift in 
B. R. pendent error in parliament ; que ne poergſtre, ſi le very 
record ęſi remove. 1 Rol. Abr. 753. pl. 10.] For the writ 
of error ſays, rerordum proceſſum, and not traenſcriptum ; 
and he took this difference, If ejectment is brought in 
B. R., and upon a ſpecial verdict judgment is given for 
the defendant, and this judgment is reverſed in the Ex- 
chequer-Chamber, that Court ſhall give judgment and en- 
ter it: but had it been upon demurrer, this Court ſhould 
have entered the new judgment, becauſe the Exchequer- 
Chamber could not have awarded a writ.of inquiry of da- 


mages. Further he ſaid, If judgment be firſt given for 


the plaintiff, and that be reverſed in error, the defendant 
is in ſlatu quo thereby, and no new judgment need be given. 


But if the firſt judgment was given for the defendant, and 


If judgment ſor 
the. defendant o 

a ſpecial verdi&t + 
be reverſed in the 
Excheque- 
chamber, that 
Court ſhall give 1 
the new judg - 
ment. Otherwiſe 
on demurter. 
Ante 40t, 262. 
Far, 3. 2 Saund. 
256. 1 Lev, 
310. Cro, Car. 
509, 512. 

1 Vent. 28. 
3 title 5 
Error 59. N 
129. 1 Roll. 
Abr. 805. 2 Inſt. 
4 23. 4 Inſt. 71. 5 


- 


that is reverſed, a new judgment mult be given to put the 
plaintiff in poſſeſſion of what he demands: And the Court, 
agreed.they could not enter a new judgment for the plain- 


| tiff, becauſe when they have given judgment on the origi- 


nal, they have executed their whole authority, and there 
is no precedent that this court ever entered a new judges 
ment, 'where 4 udgment given here was reverſed in par- 


liament : And 
Lords, and they entered the new judgment. 


"OY 


terwards application was made to the 


— Lag 9 


* 
„ — 


Juriſdiction. 


9 


. 1 Stannian verſus Davis. | 
[Mich. 3 Ann. B. R. 2 Ld. Raym. 795. S. C.] 


5 E. RR OR of a judgment in the Palace-court, in an ac- 


tion on the caſe, wherein the plaintiff declared, that 
in ſuch a pariſh in the county of Middleſex, he 
being an inn-keeper) a gelding, 
and that he ſuffered him to be 
rid ſo immoderately that the 
was objected as error, t 


ſuch a day, 
delivered to the defendant 
ſafely to be kept in his inn, 
taken out of his ſtable, and ri 
gelding was ſpoiled ; And it was 
5 e KK 3 - x 


hat 
he 


Andrews 160. 
| Rep. A. Q. 7. 5 » 
S. Co 6 od. 
223. Holt 13. 
In infer or courts 
every thing that 
makes the gift of 
the action muſt 
be laid within _ 
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otherwiſe of mat. 
ter of aggrava- | 
tion. Vide ante Courts, 
209. ''1 Lev. 


| 505 69, 96, es of tion 3 otherwiſe of ſuc 


137, 146, 26 f 
209. 1 Mod. 32. 
2 Lev. 87. a 
2 Show. 430. 

1 Sid. 105, 343, 
180. 1 Kee 
Oro. Car. 571. 
1 Vent. 2. Freem. 
317. = 


action remain. 


43S % 


Judgment affirmed. 


„ 1 Ore: (7 - 


(Y Fide 7 bin. Abr. 19., where the 
dottrine of this caſe is confirmed by ſe- 
veral determinations. In #ndebitatus a- 


Jung, it is neceſſary to lay the conſi- 


deration, but not the * ee (which 
ariſes by operation of law) within the 
juriſdiction; Baler v. Holman, Freem. 
317. — v. Lee, 1 Ld. Rayn. 211.; 
Winfird v. Powell, 2 Ld. Raym. 1310.; 
Waldock v. Cooper, 2 Hull. 15. 3 Trevor 
v. Wall, 1 T. R. 151. But upon an 
account ſtated, or a promiſſory note 
for value received, it is not neceſſary 
to lay the items of the account, or the 


receipt of value, infra juriſdic.; Emery 
v. Bartlett, 2 Ld. Raym. 1556.; 2 Str. 
827.: Soif a bond be given within the 


5 441 .* = * 
juriſdiction, it is immaterial where the 


debt was contracted; Villars v. Cary, 
6 Mod. 305. Treſpaſs for taking goods 
d diſpoſing of them juri/dic., 


ra, and 
is bad; Keith ey v. Nodes, Sty. 313.— 
Secus, if it had been trover; dict. ibid. 


If one count be laid infra juriſdic., and 


another not, aſter a general verdict for 
the plaintiff, a Court of Error cannot 
grant a venire de novo, or apply the 
verdict to the right court; Trevor v. 


Wall, ubi ſupra. It does not ſeem to 


have been poſtively ſettled, whether 
upon the juriſdictiou being ſtated by 
the declaration, and not denied by the 
plea, advantage can be taken of the 
_ of action nat being, proved upon 

trial to have ariſen within the juriſ- 
diction, In 6:15. C. B. 189. 1 Bac. 
r. 563., it is ſaid, ** Thar the cauſe 

of % 


muſt not only be alleged with- 


gravation of damages, 


Juriſv;ttion. 


- the juriſdiQionz the riding did not appear to be wichin the juriſdiction of 


the Palace · court. Et per Cur. In actions in inferior 
it is neceſſary that every part of that which is the 
giſt of the action ſhould appear to be within their juriſdic- 
h matters as are inſerted only for ag- 

and might be omitted; and yet the 


In caſe for calling the plaintiff whore, per quod marritag. 
amiftt, the loſs of marriage muſt be laid to be in 
* tionem, for that is the giſt of the action; otherwiſe for 
calling her thief, &c. So in the principal caſe, the neglect 5 
in keeping is the giſt of the action: The taking and riding 

5 is a fabbequent wrong, and a meaſure only of damages. 
| 1 Saund. 72. 1 Cro. 570. 1 Ro. 546. 


juriſdie- 


in the juriſdiction, but it muſt be proved 
upon the trial; and if the plaintiff prove 
a conſideration out of the juriſdiction, 
that cannot be given in evidence; and 


if it be, the defendant's counſel may 


propoſe a bill of exceptions. Bacon 


adds, And upon ſuch bill of excep- 


tions the judgment will appear errone- 


ous.” In Higgin/on v. Martin, 2 Mod. 
195. Freem. 322. the Court appear to 
have entertained a difference of opi- 


nion upon the ſubject being obiter diſ- 
cuſſed, But in Luttin v Menin, 11 Mad. 


er Holt, Juriſdition is admitted 


I. 
6 plea ; and, by admitting it, the de- 


fendant is for ever after eſtopped; S. C. 


ante 201., by the name of Lucking v. 


Denning ; per Poævell, Baron, Gwynn v. 
Poet, 2 Lutw, 1565. Where it appears 
in the declaration that the cauſe aroſe 
out of the juriſdiction, all the proceed- 
ings will be coram non judice; but, 
where nothing of this appears thereby, 
it muſt be notified to the Court by the 


plea of the defendant to the juriſdic- 


tion; Auen. 11 Mod. 132. Per Holt, 
If a perſon pleads in chief, he ſhail 
never aſſign this for error, if the infe- 
rior court has juriſdi&ion of the thing. 
Vide alſo 1 Ventr. 88, 181, 236— 369. 


In Rowland v. Peale, Coaup. 18., the de- 


fendant to an action of treſpaſs pleaded, 
that he levied his plaint for a cauſe of 
action ariſing within the juriſdiction, 
Sc.; on an objection that he did not 
flate that the plaintiff became indebted - 
within the juriſdiction, Lord Mansfeld 


ſaid, « If the cauſe of action did not 


ariſe 


other. kingdom, 


* ge 


it was not alleged to be within the ju- 
riſdiction, he might have taken ad- 


vantage of it as error. But as he has 
not taken either of thoſe methods, the 


preſumption is, that the cauſe of action 
did ariſe within the juriſdiction: 
without alluding to the right of mak- 
ing ſuch defence at the trial. The 
opinion in theſe ſeveral caſes, although 

collateral to the ſubject of deciſion, 
| ſeems to deſtroy Shy authority which 
_ be attributed to the polition in 


. *Gzlbert and Bacon, and is conformable 
to the general rule, that Where any 


matter may be pleaded in abatement, 


or to the juriſdiction, it ſhall never be 
aſſigned for error, 28 f. 3. 10. 6. 


ariſe within, che juriſdiction, the de- 4 H. 4. 6. b. 29 4 36. Sher 
fendant ſhould have availed himſelf of ave gig vo ih | 
it by plea in the court below; or, if 
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Carth. 123: 12 Mod. 639. , Plea of a 
former action, and judgment for 
defendant; in an inferior court, is bad, 
if the onuſt appear to be out of the ju- 
riſdiction; Mico v. Morris, 3 Lev, 234. 
The courts of the counties — 
are ſuperior. coutts,. and it is: not ne- 
ceſſary that the cauſe of action in them 
ſhould be ſtated within the juriſdiction 
Peacock v. Bell, 1 Sn . 32 
On actions in ſuperior courts every 
thing is ſuppoſed to be done within 


their juriſdicion, unleſs the contrary 
bras on the other hand, nothing 


all be intended within the juriſdic- 
tion of an inferior court, but what is 
expreſsly alleged, Gi/b. C. B. 188. 
1 Saund. 73. 2 Ld. Raym. 311 


* 


2. Anonymous. 


In Cane; 4 Vern. 494. 8. C. by the name 
| of Toller v. Carteret. 6 6+ Snider ave As 


L dS; 
IST? 34 
RN 7 5 


” _— "2.4 4 
* 4 * 


A was brought in Chancery to forecloſe a mortgage Biu may be 

. of the iſland of Sarie, the defendant pleaded to the 
juriſdiction of the Court, vis. that the iſlands of Sande, 

Guernſey, Ferſey, &c., were four iſlands governed by the 


brought in Chan- 
cery to forecloſe 
mortgage on 
lands out of the 
juriſdiction of 


| laws of the duchy of Normandy. And it was objected, he court, if the 


that bills to redeem were ancient, but bills to forecloſe 
were of a later day: That Serjeant Hutchins had ſaid, he it. 
remembered the Py of them ; that the party ought to ſue 

in the courts of the iſland, and appeal. 


On the other ſide it was ſaid, that Chancery 


perſon be within 
Chancery 
agit in perſona, 


7 
* 4 » 


agit in per- 


ſonam ; that if the perſon be here, he may be ſued in Chan- 


cery, though the lands lie in a county palatine, or in an- 
| as Treland or Barbadees, And Wright, 
| Lord-keeper, over-ruled the plea, ſaying, The Court acted 


[ 495] 


againſt the perſon of the party and his conſcience ; and 
there might be a failure et juſtice if the Chancery would 
not hold plea in ſuch caſe, the party being here, and the 


whole iſland in mortgage (a). 


(2) The Court of Chancery here 
will entertain a bill to account for the 


profits. of an eltate in Ireland, Cart- 


_ evright v. Pettus, 2 Cha. Caf. 214. 3 or 


to relieve againſt a fraudulent deed ob- 
fained in England, or perform a con- 


tract, or execute a truſt, — 


ſach eſtate; Earl of Arglat v. Mu. 
champ, 1 Vern. 75, 135. Archer u. 
Preſton, cited ibid. Earl of Kildare v. 
Euſtace, 1 Peru. 405. 1 Eq. Ca. Ab. 


133-3 but will not decree a partition 


which is in the realty; Cartæurigbt 
v. Peitus. A bill to have a diſcovery 


k 4 concernirg 


concerning the genen title to the Iſle ried into execution an * be- 
of Mann, and to have relief upon a tween the plaintiff and ——— rei- 
rticular point of equity, relating to dent in England, concerning the bound- 
| one va and tithes within that aries of two provinces in America; Penn 
Hland; was es ben maintainable in Chan- v. Ld. Baltimore, 1 Ven. 444 · Vide the 
cery, and the authority of this caſe Nabob of Arcot v. the E. India Comp., 
allowed; Earl of Derby v. Duke of 2 en rr eg *. | 
OW; r N e eee car- | 
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1 Anonymous. 
Urn. 8 Will, 3. B. K. 


wy gy 


ury firuck by ; "0 x made, that * the Maſter i is to ſtrike a ju 
z baker nt A viz: forty-eight out of the freeholders' book, 10 bh. 
* thereon. 2 Lil. give notice to the attornies of both ſides to be preſent, and 
- = 5 Vide ante if one comes and the other does not, he that appears ſhall, 
„according to the ancient courſe, ftrike out twelve; and che 
$i 1: fon. ſhall ou oo 1 other twelve tor him that i is ab- 
Fir 3 5 


2 8 S .. | Anonymous, 
© 80  [Mich. 8 Wil 3. 5. R 1 


Jy AP rule os FO: the Maſter i is ordered to „ Alke a «jury 
in caſe it be not expreſſed in ſuch rule, that the Maſter 
ſhall ſtrike forty-ei 7 and each of the parties ſhall ſtrike 


but twelve; the Maſter is to ſtrike twenty-four, and the 
1 . W 

3. | Anonymous, 5 

[Paſ.. I Ann. B. R.] 
Fr. 2. onde JF: a jury. give a verdict on their own knowledge, they 
Court that they Be ht to tell the Court. fo, that they may be ſworn as 
enn give evi- es ; and the fair way is to tell the Court before they | 


gence, — Rte e ſworn, that they have evidence to * | 


Wie. . — _ 233. 


| of of . „ 45 ASS cx 3 8 "= 
3 — c . S ® * ; 
3 3 * ; % : ” : : * ; : 2 k £% l 
As * - Fg / * i 
” 4 -” 8 
: ö . ; 1 2 4 * - ; *4 
* 5J © * 1 . : * 1 F 
0 * : * 


e e. 
| I Hill. 4 Ann. B. R.] 


55 PE R Holt, C. ]. The moſt regular way for juſtices to Proper proceed. 
proceed upon the 14 Car, 2., in removing a poor per- s pon Raturs 
| fon, is to make a record of the complaint and adjudica- removals of poor. 
tion, and upon that to make a warrant under their hands 14 Car. a. cap. 
and ſeals to the churchwardens, to convey the perſons to 
the pariſh to which they ought to be ſent, and deliver in 
the record per proprias manus into Court next ſeſſions, to be 5 uf 
kept there amongſt the records, to charge the pariſh 3 and Vi. 3 Burn, Poor 
that record may be well removed by a general certiorars to (gun abb 
the juſtices of peace: Mr. Broderick ſaid he had adviſed IA 
the juſtices in Surry to do ſo. 3 © any 


2. Domina Regina ver/us. Yarrington, 
(Mich. 9 Ann. B. R.] 

JNDICTMENT was found at the ſeſſions of the peace Indifment for 
1 for forging a letter in the name of J. S., &c., and was forgery 8 * 

brought into B. R. by certiorari, and, upon motion in ar- veer Du 69. 
reſt of judgment, the Court held, that no indictment lay pl. 29. 5 
before juſtices of peace for forgery; for their power is 
created by act of parliament within time of memory, and 
they have no other authority than what is thereby given 
them; and the general words of their commiſſion de omni- 
bus aliis tranſgreſſionibus & at 70 quibuſcunque, mult be 
underſtood of ſuch crimes as. they have power over by the 

ſeveral ſtatutes which created or enlarged their power: go ; 
it is for perjury at common law; but perjury upon 5 Eliz. 2 Hawk. ch. 8. 
is indictable before the juſtices of ſeſſions, becauſe it is ſo . 35 
appointed by the particular proviſion of that ſtatute (a). | 


Pia plus, titles Poor, Orders, Seſſions. 


(a) Juſtices of peace have juriſdic- offences as have a tendency to cauſe 
tion of all inferior crimes mentioned in breaches of the peace, id. 1. 38.; as 
their commiſſion, whether ſuch crimes libels, 1 Lev. 139. ; conſpiracies, Rex 
be mentioned in any ſtatute concerning v. Riſpal, 3 Bur. 1320. They may in- 
them or not; 2 Haw. ch. 8. ſ. 39. quire of any thing done to the fraud or 

They have alſo juriſdiction over ſuch. 3 


eceit of another, Com. Juſtice of Peace 
| : HS. 32+; 


406 | | - Tuſtification, - 
B. 32. ; of nuiſances, Burn, Nuiſance. cept by expreſs words; 4 Med. 51, 379. 
They have no authority concerning 5 Med. 149. Regina v. Smith, poſt 6:0, 
offences newly created by ſtatute, ex Rex v. James, Sr; 1256. 


X 1s 
* s 


OY 
- by eee RE m ¶ A a a; * 
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Joftification by: | E ; treſpaſs for taking ſalmon: The defendant juſtified 
2 2 1 the taking the ſalmon, being caught at an undue ſeaſon, 
feving a war... under the ſtat. 1 Elia. 4. 17. and that he was a conſtable; 
rant. Show. and upon demurrer the Court held the plea ill for want of 
Re. 62. Cro. ſhewing a warrant; for that the conſtable could not inter- 


1 meddle without warrant, nor the leet without a preſent- 


Ero. Car. 372. ment. Plaintiff had judgment. 


²• ::: £QUNDS 
2. Leewerd & Ux. ver/us Baſilee. 
i 4 1333 * ky 34 $ x 2 * » c ; 


* 7 1 


llzich. 2 Win. 3. B. R. 1 Id. Raym. 62. S. C. I 


Wie 7 july JN e by huſband and wife for aſſault and battery on 
of ber hun. the Wife, the defendant 5 "foi aſſault demeſus of 
1 Mod. 36. 1 Sid. the Wife. The plaintiff replied, that the defendant was 
4. 2 Keb. going to wound her huſband, and that ſhe 1n/ultum 1225 to 
1 N defend him (a). To this the defendant demurfed; and 


288. 1 Lev. 


282. 35 H. 6. Cartheww for the defendant inſiſted, that H ullum fecit was 
pl "ub ”_ nauglit; and to proye it, Cited a cafe. Tin. 21 Car. 2. 
dut not vice verfd. Ret. 1821. where the defendant pleaded-infultnin fecit in 
x Rol. Re. 19. defence of his poffeſtion, which was held ill, and that he 
SR Ari $4 6. ſhould have 2 molliter manu inipoſurt. Quod fuit 
Not of his free: cbfichſfem per Ciiriam. But the Court faid.this differed, for 
hold, but muſt that the wife might juſtify an aſfavlt in defence of her huſ- 
og molliter, band; fo might a Tetviht of his maſter ; but not (3) a 
. miaſter in defenee of his ſervant, becuùſe he might have an 
action per quod ſervitium amiſit. If the defendant was 
Holding up his hand to ſtrike the huſband, the wife might 
make an aſſault to prevent the blew. But a man can- 
, , ISO. > 
(45) Qu and vide 1 Hark, ch. 60. $29. 


. 


24. 2 Rolle, Alf. 545. 1 Comen. 


not 


not juſtify an aſſault in defence of his houſe or cloſe, but * 


muſt plead malliter manus impoſuit,, Judgment for the 


3. Swinſtead verſus Lyddel. (og 
[Mich. 8 Will. 3. B. R. Intr, Trin. 8 Will. 3. Rot. 289. 


1 N an action of r falſe impriſonment for ſuch ; Med. 203. 

a time, & gquouſque he paid 115. The defendant pleaded Skin. 664. Le. 
the ſtat. 3 Zac. 1. c. 15. for erecting a Court of Conſcience 35K 219: In 
in London, and that tali die the plaintiff was ſummoned to — ty- 
appears and the proceſs continued till ſuch a day, and then der order of the 
the 


Court made an order that he ſhould be carried to the C2%**of Con- 


Compter and impriſoned guouſque he paid 7s. debt, and plaindif to the 
25. G d. for coſts; virtute cujus ordinis, 2 being an officer, Compter, ill; be- 
ook him and detained him, &'c, Plaintiff demurred. Ex mt waits 


ment 


— 


per Cur. 4 | 10 Ty 4 ; f a 12233 and not ſhewn to 
iſt, The Court of Conſcience erected by 3 Fac. 1. 6. 15. be in the Comp- 
; ter, 2 jones 


have, by the very erection, incidentally and conſequen- ,,c. 2 Vent. g4. 
tially, a power to continue their proceſs. 2dly, Though 
he does not anſwer the detaining guouſgue he paid 11 5., yet 
the plea is well enough, for the guouſgue is not the cauſe 
of action, but the impriſonment : the guou/que is but mat- 
ter of aggravation. * If the defendant had ſaid nothing to 
the money, it had been a good juſtification ;. as if one 
bring an action of treſpaſs for taking his horſe and riding dS 
him immoderately, it is ſufficient to juſtify the taking, for Com. Dig. Plead- 
that is the treſpaſs; and if the caſe was, that the plaintiff pe d vols 
paid the officer 95. 6 d., and nevertheleſs the officer. de- Lan 7 — Ve 
tained him for more, the plaintiff ſhould reply it (a). ide ; 
Mor Jog, 705. 3dly, Court held the plea naught, 

becauſe the order was to carry him to the Compter; and 

though he confeſſes he detained him fix hours, he does 

not ſhew it was in the Compter, or in carrying him thi- 
ther; and this differs from the caſe of a common arreſt ; 

the officer in that caſe may make any place his priſon, be- 

cauſe the writ is, ita quad habeas corpus ejus coram, &c, apud — _ 
Weftm.; which is a general authority; but here it is a Co. Lit. 49. b. 
ſpecial authority to take and carry him to the Compter, . 5% 393+ 


8 * 


(a) K. &. Gater v. Bajly, 2 Ni Tele v. Cole, 3 T. K. 291. H, Bl. 
313. Dye v. Leatherdale, 3 Mill. 20. 55s. 


8 0 OTE # MAR o fe 5 ap $9 WP 2 


* 


: 701 185 4. Brit non ver © Gele, 


Hill Will. 3. B. R. 1 Id. Raym. 30 5 21 
| . , 15 8 e 3 Ld. Raym. 145. ] r 5 
43 -< 'F er S977 | 
: 8. C. ; Mod. IN. treſ{ ſpa 7 9 J. Cole, for takin Net ee ſheep, 
2 Ante 395+ I the defendant pleaded, that a levari iflued ex Cam: Scacc., 
"Gr: 2 which recited a judgment in debt, obtained by J. Cole in 
12 Mod. PF C. B., and an outlawry and ſeizure, and 3 TY 15 uid tion | 
be gab ER... which found the land and the value to be 55 /. 
. Per annum; and by this levari the ſheriff Was commanded 
te . 1 levy the ſaid g 5 J. de exitibus & Proficuis terre, and that 
['4 469 . on a Warrant of the ſheriff to A. and B. bailiffs, the nou- 
deſendant requeſted them to take theſe cattle. On de- 
17 H. 1 murrer it was held, that the Court could not take notice 
ee that John Cale the defendant was 1 525 Cole mentioned 
defekt. n and fecited to be the plaintiff in C bur that viight to 
PEI 36a, bo have been ayerred ;, yet that, however, his requeſting 1 the 
> nel. 125 © bailifs not to execute their writ, but to take theſe particu- 
tar cattle was a ſufficient confeſſion of a trefpals : But 
| then they held, that whether the defendant was concerned 
as the FLATS plaintiff, or concerned himfelf of his own 
head asa"ſtringer, he had not Jultited) and theſe diverſi- | 
ties were taken and agreed: ps 
Cro. Car. 446. That in treſpaſs againſt the ſherif, it 18 Oey for his 
. Juſtife ten to ſhew a writ So it is in the caſe of his bai- 
poſt. : ys. *35* BE or officer; with this difference, that the ſheriff muſt 
2 Ver ſhew the writ was returned, if returnable; the bailiff need 
Þn roſpals for not, becauſe it is not in his power: But in treſpaſs againſt 
2 the plaintiff hinfelf or a mere ſtranger, they cannot juſtif 
only ſhew a writ themſelves unleſs they ſhew' there was 2 judgment as well 
ee u f as an'exccution; for the judgment may be reverſed, and 
— pt, it ought to be at their peril, if they take out execution af- 
unleſs in aid of terwards; but they ſeemed to hold, that if one comes in 
2 Wo» aid of the officer, at his requeſt, he may jufkify as the offi- . 
command is tra. cer may do; but ſuch requeſt or command of the officer 
verſeble. Ante ig traverſable's : "As in treſpaſs, if the defendant juſtifies 
2 2 damage; feaſant, or by diſtreſs for rent, he muſt make 
294. 3 Len. 20. himſelf bailifF to the perſon having right, or [and] chat. he 
1 Leon. did it by his command, but the command is traverſable; 
2 Leon 796! other wife in replevin, where H. makes conuzance on the 


215, 216. Cro, right. 1 Leon. £ pes "* Leon. 185. 'S Ko. Rep. 44. 


„ . 14. pl. 3. 


r. 1184. 


Cawp. 18. 1 W 17. Com. "0 — 3 M. 24+ Bull N. p. 83. 
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_ theſe goods, which he did accordingly.. Upon demurrer riff"s court; i 


arguments, it was ruled by Holt, C. J. to which the reſt e e 


corpus, or denaris illat apud I m., but any ſubordinate 


Fitz. Treſpaſs, 198. Now a replevin, or an alias replevin, Lane 52. Moc 


. . >» , | ® ; * . rc 
juſticiet to impower the ſheriff to a plea in his county , Co 67, a. 


need ſhew no return; but the pluries replevin is always Poſt, 38. 


turnable proceis. And judgment was entered for the Pleader 3 M.29- 1 


Juſtification, ©. 


- 
wo 

a er 4 

» 


* 


F. Freeman verſus Blewitt. l 
Lan. 42 Wil. 3. B. K. 1 14. Ram. 638. 8. C 


TRESPASS for taking the plaintiff's goods; the de- Serjeant at mee 
> fendant pleaded, that a plaint in replevin was entered J**ifies under 

* 2 n ? ; ale | at: | precept, On a 
in the ſheriffs court in London: that the defendant was plaint in replevin 
ſerjeant at mace, and a recept came to him to replevy out of the he-. 
8 3 | | 2 f t of ſhew. 
it was objected, that the defendant was principal officer, 105 le wat: — 
and his precept was returnable, and yet he does not ſhew ed. Where a 
it was returned. But Broderick contra urged, that the re- Principal officer 

. 12 5 - 4 ” . « / . . juſtiſtes under — 
plevin differs, for it is not returnable, and never is ſo feturnable writ, 
pleaded, Dy. 189. and ſeveral other cafes. After two be mult ſhew it 


- 


agreed, that Wherever a principal officer is to juſtify under nate officers. | 

a returnable proceſs, he muſt ſhew that the writ. was re- 5. C. Caſe B. R. 

turned; for he is commanded to return the writ, and ſhall 94 8 

not be protected by it, unleſs he ſhews that he paid a due 

and full obedience. in acting under it: So it is of a feri 

Facias or capias ; the ſheriff cannot juſtify under them with - 1 
out ſhewing a return; for theſe writs are, ita quod habear [410]. «2 


officer, as a bailiff, may. Vide 20 H. 7. 13. 21 H. 7.22. 
3 Lev. 204. 5 Co. 90. a. Br. Treſpaſs, 48, 76, 104, 154. 


are not returnable proceſs; they are only in nature of a 57. Oben 48. 
h. 223. 

court, where a day is given them ; but there is no return Cro. El: 1. 

to be made to the firſt or ſecond writ, and therefore who- . 8. 

ever juſtifies under the firſt writ of replevin, or the alias, 


with this clauſe, vel cauſum nobis ſignifices, and therefore 5 
it is a returnable proceſs; and if ng principal officer that Cro. Car. 447. 
has the return of it, pretends to juſtify under it, he muſt Ante, pl. 4. 


| ſhew it was returned; otherwiſe of a ſubordinate officer. 1 85 


In the caſe at bar the defendant is a principal officer ; If Vide Str. 1184. 


the prifoner eſcape, the action muſt be brought againſt Te Fort. 


him; and this proceſs under which he juſtifics, was a re- 47g, Comyns, 


plaintiff, _ 


END OF THE FIRST VOLUME. 
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Page 
T 1. 18. N. (a), fer git read aufer 
1 T. R. 291. read 28 5.—col. 4. line 15. 


dele and fur Pany read Perry fr 


| 8 I 252 


read 2589 —after 2 T. R. 161. aud 
. 3 T. R. 266. 
34. . (a), for 397. read 365. fle en | 
read ton. 4 


47. 5. (U), add 1 Crom. Prac. 105. 
$3- 5 gh 1. (a), for p09. read 2.—fur 24. 
8.3%, = 19. R. 2a 3 T. R.— 
74 3 59 add vide 3 T. R. 
225 after 5 But 2661. add 2 T. R. 
: | 281. : 
68. Pl. 8. . (a), for 92s is 82. 
70. pl. 2. n. (a), fer Bardel read Burdett. 
7 5 1. (a), col. 2. J 7. for id. ibid. read id. 
2351. — after Lequeſme inſert 2 Vea 
for Montefuri read Monte fiori. 

99. Anon. n. (a), add, from the caſe of Cooke 
v. Dobree, H. Bl. 16. it may be queſ- 
tioned, whether the diſtinction between 

5 the praftice of B. K. apd C. B. con; 


100. Pu 77 1. (a), I. 6. dels he—l. 7. for Pet 


read Petit. 
102. 2 3 6 for Mone read Moore. 
* 11. 7 


Freeman read Bradley v. C 
114- Pl. 2. n (a), for Duckham read Durham. 
115. u. (a), col. 4. 54 For was read is. 
222425 a, (a), col. 2. 1 . 14 fer plaintiff read 
- defendant. - 
124. *. (a), B. for atisfaction reed ſatisfaction. 
425. u. (b), l. 13. for indorſer read drawer. 
127. 1. 75 for accepter read acceptor. 


228. 1. (a), for Huſt read Hirſt—for accepter | 
acceptor. 
131. u. W752 for 683. read 61.-—for general | 
read ſpecial. - 


133. #. (8), prefix vide. 2 $30 


| 6, u. (a), for 2 read 24 | 

| 148. n. 3 * — * read 59; fon—for and | 

| 343- read Andrews or Con. read Car. | 

13585 fon. (b), add 1 Wms. 409. and Cox's | 
note. 


158. 3. (a), after Waring add Cox's note to 

82 Wms. 120. 

275. u. (a) dele it e for K — 1 | 
Kemp. 

198. . (a), 0 2 Atk. 558. «da [ 542+] 


a), fox 640. read 6438. for Deas v. | . 


ERRATA AND ADDENDA. 


| P 
* a. (5), fr Jolly rod Telly 


203. u. (a), for 148. read 269. 
207. ts (a), for 334- read 234. 
$24- 1. (e), for 4 T. R. read 3 T. R. 
227. 3. (a), for * read 1881. 
231. 1. (% for 41. read 43. : 
239. # (a), for 215. read Din v. 
Moore, 5 TR. 558. 
273. *. (a), for 325 read 117. 
274. 1 11 3. J. 3. for then read there 
| 4. J. 6. for in read on. 
281. » (4), for Bromwrick's read Bromwicks. 
283. u. (a), pl. 12. for Martin read Maſters. 
n. (a), pl. 13. for 1 Wilf read 3 Will. 
for 45 2— read 374.—for Martin read 
aſtery—=for 209 read 269. 
15 1 27 A Bur. read 2 Bur. between 
vide, j 47. R. 669. 
286. n. * Bl. read 2 Bl. 
286. u. (5), Callow inſert vide. 
K | 
296. n. for ag" read ſyerate. 
92 * - Rawlinſon v. Shaw, 


| 310. #- Gs 7 3 — ng read Erving. 


320. 1. after Wrangham read v. Kerſey. 
e nu (a), for Kemp read Kempland, —— 
Since this note was printed, it has 
been ruled that the refuſing to ſtay pro- 
ceedings pending error, muſt be con- 
fined to caſes where the party himſelf, 
his attorney or bail, deelare that the ny 
of error is brought only for delay ; Le- ; 
vett v. Perry, 5 T. R. 669.] - | 
327: m (a), fir 137; read 237er 280 
read 480. Price v. Langford, 336. The 
note (a) to Symonds v. Cudmote, 338. 
belongs to this caſe; in that note, be- 
tween entitled: and infant, inſert Good- 
right v. Wells, Doug. 71. 
338. v. (a), vide the prereding artigie cd 
5. u. (c), for 1126. read 1226 BER +> 
357+ 1. 2 for Oxford read Cl OR 


3 Os Ns a), dele whore. 
336. 1. (a), for 30. read 29. £ 
401. 2. (6), for being read hung. E243 
402, u. (a), ſer via read vide. 


* n. (a), for 311 read 1311. adi to the 
| obſer vations reſpecting the cau of action 
appearing at the trial to ariſe out of the 
juriſdiction, vide tamen Taylor v. Blair, 

3 T. Re 453. 


